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DEBATES AND PROCEEDINGS OF THE FORTY-THIRD CONGRESS. 


SPECIAL SESSION OF THE SENATE, 





IN THE SENATE. 
TuEspDayY, March 4, 1873. 


Hon. HENRY WILSON, Vice-President of the United States, hav- 
ing taken the oath of office at the close of the last regular session of the 
Forty-second Congress, took the chair aud directed the Secretary to 
read the proclamation convening a special session of the Senate. 

ye Secretary (Hon. GEORGE C. GORHAM) read the proclamation, as 
follows: 


A PROCLAMATION 


Whereas objects of interest to the United States require that the Senate should 
be convened at twelve o’clock on the fourth of March next, to receive and act upon 
such communications as may be made to it on the part of the Executive: 

Now, therefore, I, ULysses S. Grant, President of the United States, have 
considered it to be my duty to issue this, m ation, declaring that an 
extraordinary occasion requires the Senate of the United States to convene for the 
transaction of business at the Capitol, in the city of Washington, on the fourth 
day of March next, at twelve o’clock at noon on that day, of which all who shall at 
= time be entitled to act as members of that body are hereby required to take 
notice. 

Given under my hand and the seal of the United States, at Washington, the 

twenty-first day of February, in the year of our Lord one thousand eight 
{L. 8.] hundred and seventy-three, and of the Independence of the United States 
of America the ninety-seventh. 
U. S. GRANT. 


By te PrTAMLTON Fuse, 
TON 
Secretary of State. 

The VICE-PRESIDENT. The Secretary will read the names of the 
newly-elected Senators. 

Hes ee Wadleigne of New Hampshire. 

on. Bai © eigh, of New 

Hon. Justin 8. Morrill eee 

Hon. Orris 8. Ferry, of Connecticat. 

Hon. Roscoe Conkling, of New York. 

Hon. Simon Cameron, of Pennsylvania. 

Hon. George R. Dennis, of Maryland. 


Hon. Augustus 8. Merrimon, of North Carolina. 
Hon. John J. Patterson, of South Carolina. 


Hon. Simon B. Conover, of Florida. 

Hon. George E. Spencer, of Alabama. 

Hon. Stephen W. Dorsey, of Arkansas. 

Hon. John B. Gordon, of Georgia. 

Hon. Lewis V. , of Missouri. 

Hon. Thomas C, MeC , of Kentucky. 

Hon. John Sherman, of Ohio. 

Hon. Oliver P. Morton, of Indiana. 

Hon. Richard J. Oglesby, of Illinois. 

Hon. Timothy O. Howe, of Wisconsin. 

Hon. William B. Allison, of Iowa. 

Hon. John J. Ingalls, of Kansas. 

Hon. Aaron A. a of California. 

Hon. John H. Mite of Oregon. 

Hon. John P. Jones, of Nevada. 

When the name of Mr. Conkling was called, 

Mr. HAMLIN said: Mr. President, owing to some inadvertence the 
credentials of the Senator-elect from New York have not been pre- 
sented in this body. It is a matter of public notoriety that he has 


ED 


A 





been elected ; and, in accordance with the usage of the body, I move 

that the oath of office be administered to him. 

The VICE-PRESIDENT. The question is on the motion of the Sen- 

ator from Maine. 

The motion was agreed to. 

As their names were called the respective Senators-elect came for- 

ward, and the oaths prescribed by law were administered tothem, with 

the exception of Mr. Wadleigh, Mr. Ferry, Mr. Gordon, Mr. Spencer, 
and Mr. Jones, who were not present. 

The Senators-elect having been sworn and taken their seats in the 

Senate, the following Senators were present: 

From the State of— 

Maine—Hon. Hannibal Hamiin and Hon. Lot M. Morrill. 

New Hampshire~-Hon, Aaron H. Cragin. 

Vermont—Hon. George F. Edmunds and Hon. Justin 8. Morrill. 

Massachusetts—Hon. Charles Sumner. 

Rhode Island—Hon. Henry B. Anthony and Hon. William Sprague. 

Connecticut—Hon. William A. Buckingham. 

New York—Hon. Roscoe Conkling and Hon. Reuben E. Fenton. 

New Jersey—Hon. Frederick T. Frelinghuysen. 

Pennsylvania—Hon. Simon Cameron and Hop. John Scott. 

Delaware—Hon, Thomas F. Bayard and Hon. Eli Saulsbury. 

Maryland—Hon. George R. Dennis and Hon. William T. Hamilton. 
Virginia—Hon. John F. Lewis. 

North Carolina—Hon. Augustus S. Merrimon and Hon. Matthew 

W. Ransom. 

South Carolina—Hon. John J. Patterson and Hon. Thomas J. Rob- 

ertson, a 
Georgia—Hon, Thomas M. Norwood. 

Florida—Hon. Simon B. Conover and Hon. Abijah Gilbert. 
Alabama—Hon. George Goldth waite. 

Mississippi—Hon. James L. Alcorn and Hon. Adelbert Ames, 
Louisiana—Hon. J. Rodman West. 

Texas—Hon. J. W. Flanagan and Hon. Morgan C. Hamilton. 
Arkansas—Hon. Powell Clayton and Hon, Stephen W. Dorsey. 
Missouri—Hon. Lewis V. Bogy and Hon. Carl Schurz. 
Tennessee—Hon. Henry Cooper. 

Kentucky—Hon. Thomas C. McCreery and Hon. John W. Stevenson. 
West Virginia—Hon. Arthur I. Boreman and Hon. Henry G. Davis. 
Ohio—Hon. John Sherman and Hon. Allen G. Thurman. 
Indiana—Hon. Oliver P. Morton and Hon. Daniel D. Pratt. 
IUlinois—Hon. John A. Logan and Hon. Richard J. Oglesby. 
Michigan—Hon. Zachariah Chandler and Hon. Thomas W. Ferry. 
Wisconsin—Hon. Matthew H. Carpenter and Hon. Timothy O. Howe. 
Iowa—Hon. Willam B. Allison and Hon. George G. Wright. 
Minnesota—Hon. Alexander Ramsey and Hon. William Windom. 

. Kansas—Hon. Alexander Caldwell and Hon. John J. Ingalls. 
California—Hon. Eugene Casserly and Hon. Aaron A. Sargent. 
Nebraska—Hon. Phineas W. Hitchcock and Hon. Thomas W. Tipton. 
Oregon—Hon. James K. Kelly and Hon. John H. Mitchell. 
Nevada—Hon. William M. Stewart. 


INAUGURATION CEREMONIES. 


The persons entitled to admission on the floor of the Senate Cham- 
ber having been admitted to the places reserved for them, the Presi- 
dent, Hon. ULysses 8. Grant, entered the Senate Chamber, accom- 
panied by Mr. Craatiy, Mr. LoGan, and Mr. BaYarp, members of the 
Committee of Arrangements, and was conducted to a seat in frovt of 
the Secretary’s desk, and the members of the committee were seated 
on his right and left. 
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The VICE-PRESIDENT. The order of proceedings will now be 
formed, for the purpose of repairing to the front of the portico, 
according to the programme prepared by the Committee of Arrange- 
ments. 

Those assemblod in the Senate Chamber proceeded to the platform 
on the central portico of the Capitol in the following order : 

The Marshal of the Supreme Court. 

Ex-Presidents and ex-Vice-Presidents. 

The Supreme Court of the United States. 

The Sergeant-at-Arme of the Senate. 

. The Committee of Arrangements. 

The PresrpEnt of the United States, the PRESIDENT-ELECT. 

The Vice-PRESIDENT and the Secretary of the Senate. 

The members of the Senate. 

The Diplomatic Corps. 

Members of the Cabinet and the Solicitor-General. 

Ex-members of the House of Representatives, and members-elect 
of the Forty-third Congress. 

Governors of States. 

Officers of the Army and Navy. 

Other persons admitted to the floor of the Senate Chamber and to 
the reserved seats at the left of the diplomatic gallery. 

The PRESIDENT-ELECT delivered the following 


INAUGURAL ADDRESS. 


FELLOW-CITIZENS : Under Providence I have been called a second 
time to act as Executive over this great nation. It has been my endeavor 
in the past to maintain all the laws, and, so far as lay in my power. 
to act for the best interests of the whole eople. My best efforts will 
be given in the same direction in the future, aided, I trust, by my 
four years’ experience in the office. 

When my first term of the office of Chief Executive began, the 
country had not recovered from the effects of a great internal revolu- 
tion, and three of the former States of the Union had not been re- 
stored to their Federal relations. It seemed to me wise that no new 
questions should be raised so long as that condition of affairs existed. 
Therefore the past four years, so far as I could control events, have 
been consumed in the effort to restore harmony, public credit, com- 
merce, and all the arts of peace and progress. 

It is my firm conviction that the civilized world is tending toward 
republicanism, or [pam by the people through their chosen 
representatives, and that our own great republic is destined to be the 
guiding star to all others. 

Under our republic we support an army less than that of any Eu- 
ropean power of any standing, and a navy less than that of either of 
at Jeast five of them. There could be no extension of territory on the 
continent which would call for an increase of this force, but rather 
might such extension enable us to diminish it. 

The theory of government changes with general progress. Now 
that the telegraph is made available for communicating thought, to- 
gether with rapid transit by steam, all parts of a continent are made 
contiguous for all purposes of government, and communication be- 
tween the extreme limits of the country made easier than it was 
throughout the old thirteen States at the beginning of our national 
existence, 

The effects of the late civil strife have been to free the slave and 
make him a citizen. Yet he is not possessed of the civil rights which |; 
citizenship should carry with it. This is wrong, and should be cor- 
rected. To this correction I stand committed, so far as executive 
influence can avail. 

Social equality is not a subject to be legislated upon, nor shall I ask 
that anything be done to advance the social status of the colored man, 
except to give him a fair chance to develop what there is in him, 
give him access to the schools, and when he travels let him feel as- 
sured that his conduct will regulate the treatment and fare he will 
receive. 

The States lately at war with the General Government are now hap- 
pily rehabilitated, and no executive control is exercised in any one of 
them that would not be exercised in any other State under like cir- 
cumstances, 

In the first year of the past administration the proposition came 
up for the admission of Santo oe as a Territory of the Union. 
It was not a question of my seeking, but was a proposition from the 
people of Santo Domingo, and which I entertained. I believe now, 
as I did then, that it was for the best interest of this country, for the 
people of Santo Domingo, and all concerned, that the proposition 
should be received favorably. It was, however, rejected, constitu- 
tionally, and therefore the subject was never brought up again by me. 

In future, while I hold my present office, the subject of acquisition 
of territory must have the support of the people before I will recom- 
mend any as looking to such acquisition. I say, here, how- 
ever, that I do not share in the apprehension held by many as to the 
danger of governments becoming weakened and destroyed by reason 
of their extension of territory. Commerce, education, and rapid 
transit of thought and matter, by telegraph and steam, have changed 
all this, Rather do I believe that our Great Maker is preparing the 
world, in His own good time, to become one nation, speaking one lan- 
guage, and when armies and navies will be no longer required. 

My efforts in the future will be directed to the restoration of good 
feeling between the different sections of our common country; to the 
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restoration of our currency to a fixed value as compared with the 
world’s standard of values, gold, and if possible to a par with it; to 
the construction of cheap routes of transit throughout the land, to 
the end that the products of all may find a market and leave a liv- 
ing remuneration to the producer; to the maintenance of friendly 
relations with all our neighbors and with distant nations; to the 
re-establishment of our commerce and share in the carrying trade 
upon the ocean; to the encouragement of such manufacturing indus- 
tries as can be economically pursued in this country, to the end that 
the exports of peso proces and industries may pay for our imports: 
the only sure method of returning to and permanently maintaining a 
specie basis ; to the elevation of labor; and by a humane course to bring 
the aborigines of the country under the benign influences of educa- 
tion and civilization. It is either this or a war of extermination. 
Wars of extermination, engaged in by people pursuing commerce 
and all industrial pursuits, are expensive even against the weakest 
people, and are demoralizing and wicked. Oursuperiority of strength 
and advantages of civilization should make us lenient toward the 
Indian. The wrong inflicted upon him should be taken into account 
and the balance placed to his credit. The moral view of the ques- 
tion should be considered, and the question asked, cannot the Indian 
be made a useful and productive member of society by proper teach- 
ing and treatment? the effort is made in good bith we will stand 
better before the civilized nations of the earth, and in our own con- 
sciences, for having made it. 

All these things are not to be accomplished by one individual, but 
they will receive my support, and such recommendations to ee 
as will, in my judgment, best serve to carry them into effect. I beg 
your support and encouragement. 

It has been, and is, my earnest desire to correct abuses that have 
grown up in the civil service of the country. To secure this reforma- 
tion, rules regulating methods of appointment and promotions were 
established and have been tried. My efforts for such reformation shall 
be continued, to the best of my judgment. The spirit of the rules 
adopted will be maintained. 

I acknowledge before this assemblage, representing as it does every 
section of our country, the obligation I am under to my countrymen 
for the great honor they have conferred on me by returning me to the 
highest office within their gift, and the farther obligation resting on 
me to render to them the best services within my power. This I 

romise, looking forward with the greatest anxiety to the day when 

shall be released from responsibilities that at times are almost over- 
whelming, and from which I have scarcely had a respite since the 
eventful firing upon Fort Sumter, in April, 1961, to the present day. My 
services were then tendered and accepted under the first call for troops 
growing out of that event. I did not ask for place or position, and was 
entirely without influence or the acquaintance of persons of influence, 
but was resolved to perform my part in a struggle threatening the 
very existence of the nation. I performed a conscientious duty, with- 
out asking promotion or command, and without a revengeful feeling 
toward any section or individual. Notwithstanding this, throughout 
the war, and from my candidacy for my present office in 1868 to the 
close of the last presidential campaign, 1 have been the subject of 
abuse and slander scarcely ever equaled in political history, which, 
to-day, I feel that I can afford to disregard in view of your verdict, 
which I gratefully accept as my vindication. 


The oath of office was then administered to the President by the 
Chief Justice of the Supreme Court. 

The Senate returned to their chamber, and the Vice-President took 
the chair at forty-seven minutes past twelve o’clock p. m. 


HOUR OF MEETING. 


Mr. ANTHONY. I move that until otherwise ordered the hour of the 
daily meeting of the Senate be twelve o’clock noon. 
The motion was agreed to. 


NOTIFICATION TO THE PRESIDENT. 


Mr. ANTHONY. Now, I move that when the Senate adjourns to- 
day it be to meet on Thursday next, the day after to-morrow. 

. IN. I think we had better meet here to-morrow. [“O, 
no.”] I think we are called upon to aig em President that we are 
convened pursuant to his p ation. That certainly ought to be 
done by to-morrow. 

Mr. CONKLING. Let that be done to-day. 

Ifr,.HAMLIN. Verywell. If that is agreeable to the Senate, I move 
that a committee of three be appointed to notify the President that a 
quorum of the Senate a and ready to proceed to business. 

The VICE-PRESID . Does the Senator from Rhode Island with- 
one ANTHONY. Certainly, for that 

b ‘ , for P 

The VICE-PRESIDENT. The Seauier totem Maine moves that- a 
committee of three be appointed to wait upon the President of the 
United States and inform him that a quorum of the Senate has 
assembled, pursuant to his proclamation, and that the Senate is ready 
to proceed to business. 

motion was agreed to; and the Vice-President being author- 
ized, by unanimous consent, to appoint the committee, Messrs. Ham- 
LIN, SHERMAN, and CaSSERLY were appointed. 
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The oaths ees by law were administered to Mr. WaDLEIGH, 
and he took his seat in the Senate, 





































ADJOURNMENT TO THURSDAY, 


Mr. ANTHONY. Now I renew my motion that when the Senate 
ad jeune to-day it be to meet on Thursday next. --, 

. BO . It seems tome that we might as well meet to-mor- 
row. We do not expect to do much for a day or two, but we can get 
under way and do something toward facilitating our business to- 
morrow. We shall not stay here very long at all events, and I think 
we might as well commence our business, so as to complete it as soon 


as ae 

. CONKLING. If my friend from West Virginia had been in a 
‘moment before, he would have heard the expression of opinion of 
various Senators from all over the chamber against meeting to- 
morrow, the desire being almost universal to have that day for rest. 
I hope we shall be allowed to vote and not spend time on the ques- 

tion. 
Mr.BOREMAN. [shall vote against the motion, buf I shall not press 

any opposition in debate. The question is with the Senate. 

The VICE-PRESIDENT. The question is on the motion of the Sen- 


ator from Rhode Island, that when the Senate adjourns to-day it be to 
meet on Thursday next. 


The motion was 
NKLIN 


to. 
: G. Now, unless some Senator has another motion to 
make, I move that the Senate adjourn. 

The motion was agreed to; and (at twelve o’clock and fifty-two 
minutes p. m.) the Senate adjourned. 


SENATOR FROM AL BAMA, 


Mr. MORTON. If it is in order I offer the following resolution and 
ask for its present consideration. 


The VICE-PRESIDENT. The question before the Senate is on ad- 
ministering the oath to the Senator-elect from Alabama, 

Mr. MORTON. Let my resolution be deferred, then. 

Mr. HAMLIN. On that matter I desire to say only that tho 
usual practice of the Senate has been, I believe, to administer the 
oath of office to a Senator who presents himself with credentials 
in the usual form. Such I understand to be the case with Mr. Spen- 
cer ; indeed his contestant admits that. That in no way and in no man- 
ner involves un examination and discussion of the merits of the case 
subsequently. I believe, however, precedents may be found in the 
Senate where credentials have been referred to the Committee on the 
Judiciary formerly, and since the creation of the new committee, to 
the Committee on Privileges and Elections, and the oath of office re- 
fused; but the usual practice has been the other way, and I am, not 
sure but that the practice has been uniform. At all events it does not 
involve the question of the right of either party if the member is 
sworn in upon the credentials presented. It seems to me, therefore, 
better that the oath of office should be administered and the contest 
referred to the Committee on Privileges and Elections, where it be- 


lon 

Mr. ALCORN. I move that the credentials of Mr. Spencer be taken 
from the table and read for information. 

Mr. BAYARD, If I mee! mend that motion, I propose that the 


eawen of Mr, Francis W. Sykes be read also in connection with 
em, 


The VICE-PRESIDENT. It is moved that the credentials of Mr. 
Spencer and Mr. Sykes be read. 


Mr. ALCORN. I do not see the propriety of reading anything but 
credentials. 


The VICE-PRESIDENT. The papers in regard to this case have 
been ordered to be printed, and have not been returned from the 


IN THE SENATE. 


Tuurspay, March 6, 1873. 


Prayer by Rev. J. P. Newman, D. D. 
The journal of the proceedings of Tuesday last was read and 
“ere 


on. WitLIAM G. BROowNLOW, from the State of Tennessee, ap- 
peared in his seat to-day. 


printer. 

Mr. BAYARD. I understand the Chair to state that the papers— 
that is to say, the memorials and credentials—of these two parties, 
Mr. Spencer and Mr. Sykes, have been ordered to be printed for the 
use of the Senate, and that as yet they have not been returned from 
the printer. 


The VICE-PRESIDENT. The Chair is so informed by the Sec- 


SWEARING IN OF SENATORS. 


The VICE-PRESIDENT. If there are any Senators-elect present 
who have not been sworn iu, they will now advance to the chair. 

‘ Mr. STEWART. I ask that the oath be administered to my ool- 
eague. 
on. Orris 8. Ferry, from the State of Connecticut, and Hon. 

Joun P. Jones, from the State of Nevada, advanced to the chair, 

and the oaths prescribed by law having been administered to them, 
they took their seats in the Senate. 

a CRAGIN. I ask that the oath of office be administered to my 
colleague. 

Hon. BAINBRIDGE WADLEIGH, from the State of New Hampshire, 
and Hon. George E. Spencer, from the State of Alabama, advanced 
to the chair, 

Mr. BAYARD. Do I understand the Senator from Alabama pro- 
poses to be sworn in at this time? 

The VICE-PRESIDENT. The Chair so understands. 

Mr. BAYARD. I shall object to the swearing in of Hon. George 
E. Spencer, from Alabama, until the question of the credentials of 
another and opposing: Senator have been considered. I make no ob- 
jection to the honorable Senator from New Hampshire being sworn in. 

he Chair called the honorable Senator from New Hampshire ; but I ob- 
served Mr. Spencer approach the chair and hold up his hand to be sworu 
at the same time. He is now aware, if he was not before, that there 
is objection to his being sworn in as a member of this body until the 
credentials of a person who claims title to the seat, as well as his own 
credentials, have been submitted to the scrutiny and the report of a 
committee of this body. When they have been passed upon and the 
Senate have made their order, i think it will time to swear in 
whoever was legally elected. 

As a member of this body, I desire that its proceedings shall be 
conducted with ty. The Chair will understand that there 
2 oar, es objection 2 ae Sere §. of the pocorn — 

or from New Hampshire, but simply © proposed member from 
Alabama, who was not called by the Chair, and yet who approached 
and raised his hand for the purpose of taking the oath of office. 

The VICE-PRESIDENT. The Chair will first administer the oath 
to the Senator-elect from New Ham 

Mr. CAMERON. Allow me a moment, Mr. President. I desire to 
correct an error made by the Senator from Delaware. 

The Senator says that the name of George E. Spencer was not 
called by the Vice-President. I am very much mistaken if his name 


was not called, both his name and that of the Senator from New 
Hampshire. Am I correct? 


The VICE-PRESIDENT. The Chair will state that an invitation 
was extended to Senators who had not been sworn to advance to the 
chair and have the oath administered. Objection has been made to 

the oath to Mr. Spencer. The Chair therefo first 
administer oath to the Senator-elect from New Hampshire, and 
then the objection will be considered. ee 


retary. 

Mr. BAYARD. Then, as the subject is filled with grave importance, 
and as it should be accompanied with all that decorum which befits 
its gravity, I move that the consideration of the application of Mr. 
Spencer and of Mr. Sykes to be sworn in be postponed until to- 
morrow, or such other day as the printer shall have made return of 
the papers and memorials for the information of the Senate. 

The VICE-PRESIDENT. It is moved by the Senator from Delaware 
that the question of administering the oath to Mr. Spencer be deferred 


until to-morrow, or some day when the papers shall have been returned 
by the printer. 


made, as to terms and manuer, in a way entirely unexceptionable. 

Mr. ALCORN. Will the Senator permit me to interrupt him for a 
moment? I wish to inquire, with the permission of the Senator from 
New York, whether it is true that there are credentials here for any 
one but Mr. Spencer ? 

Mr. CONKLING. I will come to that in amoment. It was on that 

int that I rose to speak. I was in the act of observing that the 
Paeater from Delaware has put in the least exceptionable and least 
offensive form an objection which, in its nature, is somewhat abrupt 
whenever it is made in either House. In the other House it has been 
made sometimes; always there, I believe, however, in cases growing 
out of the war, or what I may denominate the reconstruction policy 
of Congress. My impression is that it has been made here once 
or twice, as suggested by the Senator from Maine, and always in 
cases coming from the Southern States at a time when the question 
of the Statehood or status of those States was in some way involved. 
The honorable Senator from Delaware deems it his duty to make it 
now; but I submit to the Senate, and to him, that nothing is to 
be gained by it, and that upon the state of the case, as I understand 
it, the Senator need not and ought not to ask even a postponement. 
It appears from the records of the Senate that credentials are here for 
Mr. Spencer in the ordinary form and involving on their face no ques- 
tion. There has been laid upon the table of the Senate, not credentials 
for Mr. a but a memorial, which the Senator from Delaware has, 
and which I have. 

Mr. BAYARD. Allow me to interrupt the honorable Senator from 
New York, 

Mr. CONKLING. Certainly. 

Mr. BAYARD. The honorable Senator wili find upon the front of 
this memorial, in its very commencement, the credentials, and they 
will be found in full; that is to say, a certificate of the clection by 
the legislature of Alabama, according to the forms of the Federal law 
passed in 1866, of Mr. Sykes; and those papers are duly authenticated 
and are on the Clerk’s table ; it is these papers which were ordered to 


Mr. CONKLING. The suggestion of the Senator from Delaware is _ 
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be printed, as I understand, and to which the Chair referred just | 
Low, 

Mr. CONKLING. I was not going to overlook that fact and com- 
ment upon it. I repeat, however, again, as I was in the act of say- 
ing, that Mr. Sykes appears here as a memorialist, and he presents “ the 
memorial of Francis W. Sykes to the Senate of the United States,” 
and as @ part of the contents and recital of his memorial he sets out 
the certilicate to which the Senator refers. He concludes his memo- 
rial, showing that he has full knowledge of the practice of the Senate 
-— the fact that he loses nothing by Mr. Spencer’s being sworn in. 

le says: 


28. Your petitioner respectfully submits to the Senate that he is entitled to be 
seated as the Senator of the United States for the State of Alabama from and after 
the 4th of March, 1873, and he is ready to take the oath of office whenever it shall 
be the pleasure of the Senate that he shall do so; or, if the Senate shall decide that 
the credentiala presented by Hon. George E. Spencer prima facie entitle him to 
be received and seated as a Senator for Alabama, your petitioner respectfrlly asks 
that such action be taken in the premises by the Senate as will enable him duly to 
present, and to prove, and to establish his right to the office of Senator, and his 
right to be received and seated as the Senator from Alabama, for the term to com- 
mence on the 4th of March, 1873, in the place of Hon. George E. Spencer, and not- 
a e the certificate of his election, which he has put in the possession of 
the Senate. 


The conclasion of this memorial states exactly, as I undertand it, 
the practice of the Senate, and calls attention to the fact that under 
that practice every right is preserved to the contestant, and every 
right is preserved to the Senate. Nothing is lost, nothing is changed, 
because Mr. Spencer is simply permitted to take his seat prima facie 
upon the evidence which appears on the face of the paper. So it 
seems to me that the substance being exactly equivalent, there being 
nothing which even the contestant objects to, and there being in the 
usage of the Senate no objection whatever in the effect which it is to 
produce, the smoother way, the better way, is to allow Mr. Spencer to 
take the oath of office, and then refer this memorial and his creden- 
tials, and all other papers relating to the case, to the Committee on 
Privileges and Elections, which will have the same jurisdiction, with 
the same force and effect in all regards, as if Mr. Spencer is inter- 
rupted upon the threshold and prevented from taking the oath in the 
ordinary way, 

Mr. BAYARD. Mr. President, of course not for the purpose of confus- 
ing or obscuring this question before the Senate, but with that effect 
nevertheless, as I respectfully submit to him and the Senate, the hon- 
orable Senator from New York styles Mr. Sykes a memorialist, a peti- 
tioner ; and he would, in effect, have the Senate believe and act on 
the belief that Mr. Sykes is here solely in the position of a memorial- 
ist, of a petitioner for the right to contest. Not so, Mr. President. Mr. 
Sykes’s credentials as a Senator from the State of Alabama are upon 
the table of the Senate ; they have been read to the Senate; they are 
entitled to as much consideration from the Senate as those of any 
other person who may have a formal certificate of election ; and the 
honorable Senator from New York, I think, is in error (although I 
bow to his longer experience in this body) when he supposes that only 
in that most abnormal condition of affairs, known as the period of 
reconstruction of the Southern States, has a prima-facie certificate 
not been held sufficient for a Senator-elect to have the oath admin- 
istered to him upon. Why, sir, let me remind him of the case from 
Oregon of Mr. Stark, Senator from that State. He came here the 
only person claiming the seat, the only person certified in the forms 
of law to the Senate; but he was refused his seat, and his creden- 
tials, in the absence of all contest, with nothing of which the Sen- 
ate could even take judicial notice, or actual nctice, were referred, 
and the right to a seat denied to him until the committee acted 
upon his case. There was the case also of our brother from Ala- 
bama, [Mr. GoLDTHWAITE.] In that case there was no contest, no 
one claiming his seat, no such condition of affairs as exists now, of 
which I say the Senate is bound to take not only actual notice, they 
having been clearly and formally notified of the facts, but to take ju- 
dicial notice; there was no contest there; no suggestion of a contest 
in regard to Mr. GOLDTHWaITr’s place; and yet how long was it that he 
remained out of his seat in this body, and that the State of Alabama 
was deprived of her representation here by the action of the Senate? 
lt was perhaps a year, certainly many months—I forget the exact 
length of time—but the fact of delay, and delay for a considerable 
period of time, is a fact beyond cavil or donbt. 

There is here before the Senate a certificate, in due form, from 
a governor of Alabama, that Mr. George E. Spencer was elected Sena- 
tor at a certain time and for a certain period, to commence from the 
4th of March instant. But there is no record te sustain that cer- 
tificate ; and, on the contrary, the record, the verity of which cannot 
be denied, distinctly denies the truth of the governor's certificate. 
‘There is a certification of the record, of the substance of what was 
required by the law of Congress passed in 1866, showing that another 
and a different person from Mr. Spencer is the legally and duly 
chosen representative in this body from the State of Alabama for 
six years from and after the 4th of March instant. The record of 
the proceedings of the body who alone can choose the Senator 
are here before you in due form. You have also a certificate 
irom @ governor which is contradicted by the record, which alone 
can speak in regard to the facts contained within it. Nothing 
can contradict a record. Many things can contradict a certificate. 
The record imports the highest verity, even in a court of lax. ; and 
this is a court, the high court of a State’s judicature. We have 


the legislative record of that State, showing to this Senate and to 
the world, by the 7 proof known to our system of government, 
that a person not Mr. Spencer was duly elected, according to the act 
of Congress, to a seat in this body for six years from and after the 
4th day of this present month, So, then, you havea certificate which 
is denied by the record, and you have a record which cannot be set 
aside by a certificate. Between the two the Senate should choose; 
between the form that is capable of denial, and that is denied, and 
the substance which has force of it-elf, and cannot be denied. 

Now, sir, I do not wish to e this case, except sufficiently to 
show the Senate that it want. be a direct violation of the law of 
the United States, a direct perversion of the will of the people of 
Alabama, if Mr. George E. Spencer for one moment of time shall be 
admitted by this Senate, as the case now, wit out the action of its 
committee, prima facie, stands before the Se .ate. It will be, I say, 
a violation of the rights of the people of that State, a violation of the 
rights of the people of every other State, if “ag allow a certificate 
that is contradicted by the record to take the place of that proof 
which the record imports, and which cannot be denied. 

Sir, there never was a case which called for more careful and orderly 
and deliberate proceedings upon the part of this body than this, the 
case now before you. I am willing to hear, and I can say most can- 
didly that I am in a mental condition fairly to judge between the 
legal rights of these parties. To me the member who has been sit- 
ting here is personally known. The gentleman who claims the place 
now for the present term is, personally, scarcely know= tome. Both 
are nearly strangers, and to either or to both I feel that I am capable 
of doing accurate, simple, and yet full justice, and I wish to have the 
opportunity of doing it. The Senate must have the opportunity; they 
must have it by necessary and pee delay and examination, anc 
therefore I trust they will not stand upon form, neglecting the sub- 
stance, when the substance is here before them as formally authenti- 
cated as any law could require or as any reasonable demand could 
suggest. 

The credentials of Francis W. Sykes as a member-elect of this body 
as Senator from the State of Alabama, for the term of six years from 
and after the 4th day of the present month, are upon the table 
of the Senate. They are there a true and veritable record, duly 
attested from the body appointed by law alone to choose a Senator. 
Was it the legislature? That will not be denied. Did they choose 
him? That will not be denied. There stands the record of both 
facts. How can you with that record permit the certificate of a gov- 
ernor, referring to no record, having no record that he would venture 
to refer to, a mere certificate of form, to triamph over the substance 
of a people’s choice? 

No, Mr. President, I trust that there may be delay for the purpose 
of due and careful examination and consideration, aud that we may 
have the aid which the care and scrutiny of a body raised by the will 
of the Senate, its Committee on Privileges and Elections, may give to 
this case, in order, not only that we may follow in the path of just pre- 
cedent, bat that we may stand on the rock of law and of justice. 

Mr: THURMAN. Mr. President, I shall occupy but afew minutes of 
the time of the Senate on this subject. 

Technically speaking, the credentials of the gentleman who claims 
to be Senator, Mr. Spencer, are not correct. It is not a certificate to 
the President of the Senate of the United States, as the law requires 
it to be, but rather a certificate at large, or a commission. I am frank 
to say that for my own part I attach very little importance to that, 
the commission being in every other respect regular ; and I should be 
inclined, were there nothing in the case but that, to say that the 

ter includes the less, and when the governor certifies te everybody 

e certifies to the President of the Senate, although the credentials 
are really not addressed to anybody, I believe. Technically, as I said, 
they are not correct, and it might be worthy of the consideration of 
the Committee on Privileges and Elections whether they do come 
within the statute, for the statute asserts in very plain words— 


That it shall be the duty of the governor of the State from which any Senator 
shall have been chosen as aforesaid, to certify his election, under the seal of the 
State, to the President of the Senate of the United States. 


That is not done here in terms; whether it is in substance or not 
might be worthy of consideration. I repeat, however, that not hav- 
ing any love for technicalities, were there nothing else in this case, I 
should be inclined to overlook such a mere matter of form as the 
want of a certificate to the President of the Senate. 

Now, I wish to say, in very few words, that I think the credentials 
of Mr. Spencer, and the credentials, if oe are credentials, of Mr. 
Fey should both go to the Committee on Privileges and Elections. 
I hold this to be the settled practice of the Senate, that where there 
is but one legislature, no question as to the validity of that legisla- 
ture, and a gentleman presents himself here with a certificate in due 
form, purporting to show his election by that legislature to a seat in 
the Senate, he makes a prima-facie case, and is entitled to take his 
seat here, of course his qualifications being such as the Constitution 
requires; and if there be reason for con his seat, that is to be 
a matter of subsequent examination ; aud that for the reason that a 
prima-facie case is a good title, unless a better case is shown to over- 
throw it, and for the further reason that where an individual 
with a prima-facie case it is not Paes eee Se eee un- 
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practice of the Senate, and has been from its foundation with 
scarcely an exception. 

There have been some cases that might seem to establish a contrary 
doctrine; but they do not when carefully examined. The only one 
that I now recollect of, apart from Shaw’s case, which I have not care- 
fully examined, was the case of the Senator from Alabama, [Mr. GoLp- 
THWAITE.}] He came here with credentials ectly regular, showing 
an election by the only legislature in Alabama, a legislature whose 
constitutional validity no man questioned, and he was kept out of his 
seat for nearly a year, upon simply the remonstrance of a set of—I 
was going to say—irresponsible memorialists to the Senate, with no 
pretense that any other man was elected; with no pretense that Mr. 
GOLDI#2WAITE was not the Senator if anybody was chosen; and no 
pretense that the legislature by which he was elected was not a legai, 
valid, and constitutional legislature. I thought that was wrong. 1 
battled against it for a long time, and at last successfully, and he was 
allowed to take his seat. 

But, Mr. President, while it is true that the practice of the Senate 
has been, and rightfully ! think, to admit a person whose credentials 
prima facie show his right to a seat, where there is a competent, valid 
legislature to elect him, and where the State is entitled to representa- 
tion, it is equally true that where there was no valid legislature to 
elect him, or where the State was not entitled to representation, the 
Senate has looked behind the credentials and refused to let the bearer 
of them, however regular on their face, take his seat. Thus the Sen- 
ators from Georgia were kept out for a long time, on the ground that 
the State was not yet entitled to representatiou, although the State 
had been declared to be entitled to representation, and had actually 
been represented a whole session in the other House of Congress. 

And so with much more reason must we say, where it is in evi- 
dence before us that there are in a State two ies, each of which 


claims to be the legislature of the State, and one person is elected by || 


one and another person elected by the other, that we are not con- 
cluded by the formal credentials that one of the parties may present 
signed by the governor of the State, but we have a right to look 
behind and see whether the legislature, or body called the legislature, 
that elected the bearer of those credentials, was the proper legislature 
or not; and that it is which distinguishes this case from those that have 
preceded it. Here we know that there are two bodies in the State of 
Alabama, or have been, each claiming to be the legislature of that State. 
I say we know it; we have the evidence of it on our table in the 
most authentic form; and in addition to that it is one of those facts 
of which the Senate historically can take notice, that there were at 
the time of the election of Mr. Spencer by one of these bodies, and 
at the time of the election of Mr. Sykes by the other of these bodies, 
two bodies in Alabama, each of which claimed to be the lawful legis- 
lature of that State. And it is a singular fact, if I am not mistaken 
or misinformed, that this very governor, who certifies to the election 
of Mr. Spencer, was counted into office by the legislature or the senate 
of the legislature by which Mr. Sykes was elected. The very power 
which he got to give a certificate of election to a Senator was derived 
from a canvass of his vote, and a declaration that he was elected 

overnor of Alabama by the senate of the very legislature by which 
Sir. Sykes was elected. 

Now, Mr. President, in a case of this kind, where twe bodies claim 
each to be the legislature of a State, the Senate, I think, is not at all 
coneluded by the credentials, signed by the governor, that any gen- 
tleman may present; but in such a case as that, making an exception 
to the general rule, it is proper to refer the credentials of both persons 
claiming to beSenators to the Committee on Privileges and Elections, 
in order that an examination may be made. 

But, sir, this question is a large one, and cannot be too well 
considered, for we have precisely the same thing in the case of 
Louisiana. Here are two gentlemen, each claiming to be Senator- 
elect from the State of Louisiana.. One of them, I presume, has 
the certificate of Governor Kellogg, and how much of a governor, 
by what right he is governor, by what claim of right he is gov- 
ernor, by what less than shadow of right he is governor, we have 
the unanimous report of our Committee on Privileges and Elec- 
tions; and yet a man comes here with credentials signed by him as 
the ,overnor of the State! Another gentleman comes here with 
his credentials, not regular, not in form such as the act of Congress 
requi but all that, under the circumstances of the case, could be 
obtained—the certificate of his election by another body calling itself 
the re of Louisiana. Now, are we to seat Mr. Pinchback 
upon certificate of Governor Kellogg, when we have the fact be- 
fore us by the unanimous report of our own committee that Kellogg 
is only governor there by force of usurpation? When we have that 
clearly Gefore us, and when there are other circumstances that £° to 
show that the election of Pinchback is utterly and entirely void, are 
we to stick in the bark in a case like that? No, sir. 

The only way for the Senate to act wisely in these two cases is to 
refer the credentials from both the States, ma and Louisiana, to 
the Committee on Privi and Elections, and have a report upon 


the Sem ot both. I therefore hope, Mr. President, that my friend 
‘rom ware will move to refer the credentials of Mr. Spencer and 
the credentials of Mr. Sykes to the Committee on Privileges and Elec- 


tions. 
Mr. BAYARD. Iam willing to withdraw my motion for that pur- 
Mr. THURMAN. ThenI make the motion that the credentials of 
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Mr. Spencer and the memorial and accompanying papers of Mr. Sykes 
be referred to the Committee on Privileges and Elections. 

Mr. SHERMAN. The committees are not yet organized. 

Mr. THURMAN. Then they must lie on the table, I think, until sach 
& committee is appointed. 

The VICE-PRESIDENT. Does the Senator from Delaware with- 
draw his motion ? 

Mr. THURMAN. He withdrew it, thinking there was a committee. 

Mr. BAYARD. Nosuch committee has yet been raised by the body, 
I understand. ‘Therefore, it occurs to me that the proper motion is 
the one suggested by me originally, that the papers of both these 
parties, the credentials and records presented by Mr. Sykes and the 
certificate presented by Mr. Spencer, be printed—but I believe the 
order has been given for printing—and that the jurisdiction of the 
question of their election be postponed until these papers shall be 
returned from the printer, in order that the Senate may have better 
opportunity to understand the precise facts of the case. 

Mr. THURMAN. Allow me to interrupt my friend to make an in- 
quiry. Do not the credentials of Mr. Spencer and the memorial and 
accompanying papers of Mr. Sykes now lie on the table; and is it 
not necessary to take them up in order that either one of them may 
be admitted ? 

The VICE-PRESIDENT. That motion is necessary, if the Senator 
desires to take up both cases. They are on the table at this time. 

Mr. ALCORN. I moved that the credentials of Hon. Georges E. 
Spencer be taken from the table and read for the information of the 
Senate. I apprehend that my motion was misunderstood, for the 
reason that it was reported that the credentials were in the hands of 
the printer. I am informed by the Clerk that the credentials aro in 
= possession, and I ask that hey be read for the information of the 

nate. 

The VICE-PRESIDENT. The Senator from Mississippi moves that 
the credentials of Mr. Spencer be taken from the tule and read. 

Mr. BAYARD. Before that motion is put to the Seaate, I beg to 
remind the Chair that I proposed to amend it by including in that 
reading the credentials of Mr. Sykes. 

Mr. ALCORN. If there are any credentials of Mr. Sykes attesteil 
by the governor of the State of Alabama and the secretary of siate, 
Ihave no objection to their being read; but I do protest that it is 
not proper to read a memorial, and an address, and the argument of 
counsel, as an amendment to a simple request that credentials shall 
be read for the information of the Senate; and I therefore ask caly 
that the credentials be read. They are here, an official document for 
the consideration of the Senate; and now it is proposed to add the 
reading of a memorial as an amendment to that. You might as well 
propose to offer to have read,as an amendment, the Congressional 
Globe for the last session of Congress, or any newspaper that is pub- 
lished in this or any other part of the country. I simply ask that the 
credentials be read, and I hope that there will be nothing read unless 
that which is germane. If credentials are offered, signed by the gov- 
ernor of Alabama and the secretary of state, or any one else, | am 
willing they shall be read. 

Mr. BAYARD. It was the suggestion of the Senator from Mis- 
sissippi alone. 

The VICE-PRESIDENT. The Senator from Delaware will pause 
for amoment. Objection was made to administering the oath to Mr. 
Spencer by the Senator from Delaware, and a motion entered that 
the case be postponed until to-morrow or some subsequent day, when 
the papers could be before the Senate. The Senator from Missis- 
sippi called for the reading of the papers in the case of Mr. Spencer. 
That is the call now before the Senate; and the Chair rnles that it is 
proper that the call should be made, as objection bas been made to 
administering the oath. The question before the Senate is on the mo- 
tion of the Senator from Delaware to postpone. 

Mr. BAYARD. The pending question I presume to be on tiny mo- 
tion, the earlier one in point of time, to postpone the consideration of 
this question until the printer shall have returned those documents 
which have been. given into his custody for the purpose of printing 
them for the information of the Senate. Now, sir, in speaking of 
that, I also desire here to make a reply, if reply be necessary, to the 
remarks of the honorable Senator from Mississippi. He and he alone 
has spoken of having the memorial and petition of Mr. Sykes read. 
Certainly I did not. 

Mr. CONKLING. The Senator will pardon me. I wish to raise a 
question of order. I dislike to interrupt the Senator, but I rise to a 
question of order. A Senator-elect, as he claims, whose credentials 
lie upon the table, preser.ted himself to be eworn in. Objection was 
made. The Senator from Mississippi demanded that the credentials 
should be reported. I insist upon it, as a matter of order, that, with- 
out any motion, he is entitled to have these credentials read; and 
then, if my honorable friend from Delaware wants to postpone them, 
or to lay them on the table, or to discuss them, doubtless he has a 
right to do that; but the matter being before the —_ and it being 
a matter of privilege, I submit as a question of order that any 

Senator has a right to demand the reading of these credentials. 

The VICE-P IDENT. The Chair has decided that the Senator 
from Mississippi has a right under the pending motion to cail for the 
reading of those papers. 

Mr. CONKLING. Let them be read. 

Mr. BAYARD. Mr. President, I had a motion before the Senate. 

Mr. MORTON, What is the objection to having the credentials read? 
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Mr. BAYARD. I have no objection to the reading. 

The VICE-PRESIDENT. The Senator from Delaware withdraws 
his objection. The Secretary will read the credentials. 

Mr. THURMAN. One word. 

Mr. BAYARD. No, sir; I do not withdraw my objection to Mr. 
Spencer being sworn in. 

The VICE-PRESIDENT. The Chair didnot so understand ; buf the 
Chair understands that the Senator from Delaware withdraws his ob- 
jection to the reading of the credentials asked for by the Senator from 
Mississippi. The question before the Senate is on the motion of the 
Senator from Delaware to postpone the further consideration of the 
subject until to-morrow. 

Mr. THURMAN. That is it. 

Mr. CONKLING. Now, let us hear them read. 

Mr. THURMAN. Then anybody can ask that the other be read. 

Mr. CONKLING. That may be; but both cannot be read at once. 

The chief clerk read as follows: 


STATE OF ALABAMA: 


I, David P. Lewis, governor of the State of Alabama, in pursnance of acts of 
Congress and the Constitution of the United States, do hereby certify that, on 
Tuesday, the 3d day of December, A. D. 1872, being the second Tuesday after the 
meeting and organization of the general assembly of the State of Alabama, both 
houses of the said general assembly voted for a Senator of the State of Alabama, 
to represent the said State of Alabama in the Congress of the United States, 
which said vote was spread — the journals of each house; and said vote having 
been compared and counted the general assembly of the State of Alabama in 
convention assembled, on Wednesday, the 4th day of December, A. D. 1872, at 
twelve o'clock meridian, it was ascertained and declared, by said convention of the 
general assembly of the State of Alabama, that George E. Spencer, having re- 
ceived a majority of all the votes in both houses, was duly elected Senator to 
represent the State of Alabama in the Congress of the United Stvtes for the term 
of six years, qummending on the 4th day of March, A. D. 1873. 

In testimony whereof I have given this certificate under my hand anJ the great 
seal of the State of Alabama, this the 4th day of December, anno Domini 1872. 

[SEAL.] DAVID P. LEWSS, 

Governor of Alacwma. 
P. RAGLAND, 
Secretary of State of the State of Alabama. 

Mr. BAYARD. I now ask for the reading of the certificate from 
the president of the senate and the secretary of the senate of the 
State of Alabama and the speaker of the house of representatives of 
the State of Alabama and the clerk of the house of representatives of 
Alabama, duly attested and before the Senate. 

The VICE-PRESIDENT. The Chair understands that those papers 
are not before the Senate now, are not on the table, but are in the 
hands of the printer. 

Mr. BAYARD. That being the fact, although I believe that I hold 
in my hand a true and full copy of those credentials and certificates 
by the officers of the legislature of the State of Alabama, certifying 
the election of Mr. Francis W. Sykes, yet, as the original paper has, by 
the action of the Senate, passed into the hands of the officer, for the 
purpose of being printed for the information of the Senate, I think 
the strong reason for the propriety of the motion that I made is made 
manifest to the Senate. These credentials of Mr. Sykes, this tran- 
script of the record of the proceedings of the legislature of Alabama 
in the premises having passed out of the hands of the Senate tempo- 
rarily for the purpose of being printed, I ask that the question now 
be postponed until the papers shall be returned from the printer, in 
order that the Senate may act advisedly upon it, and have the orig- 
inal paper before it. 

Mr.MORTON. Would there be any objection to having that paper 
read from the printed memorial in the Senator’s hands? I presume 
it is a verbatim copy. 

Mr. BAYARD. The Senate may, if they choose, take this memorial, 
which I believe to be entirely correct, as the true statement, although 
in matters of this kind I must say that I think it is always better to 
speak in the face and in the presence of the original paper. I am 
willing for all practical pur to treat it as if it were the original, 
and have no disposition to delay the matter on account of the absence 
of the original, as by an accident probably it is absent. I prefer its 
presence; but still, if the Senate are willing to accept this copy as a 
true copy, Ido not know that I shall object, although I state that I 
do so reluctantly upon principle. 

The VICE-PRESIDENT. there be no objection—— 

Mr, CONKLING. I shall not object to the reading of this on 
certainly, not because it is a copy rather than the original, which i 
conceive to be a very formal and unimportant matter. I say, how- 
ever, in the interest of the rules of the Senate, that this paper, 
if it be read at all, must be read just as the Senator from Delaware 
woud have any other paper read, as a part of his remarks, or would 
ask to have that read for information by the Secretary, in order to save 
himself trouble. It is no part of the matter upon which the Senate 
is acting, and it is not to be read in any sense upon the same footin 
with the credentials. Why? Because upon its face it is a mere peti- 
tion, a memorial, which has been presented as a memorial, and, under 
the rules of the Senate, when it was presented it could not be read, 
but the rule required the Senator presenting it to give a brief syno 
sis of its contents. Therefore there is no rule which entitles it to 
read as a memorial. And here follows, as a friend reminds me, in 
a pamphlet very like the other, the argument of the counsel of 
th:s petitioner in support of the memorial. I — =e that he 
is a memorialist, « petitioner, and nothing else. the Senator from 
Delaware wants this paper read for information, I am not going to 


By the governor : 


, 
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object to it, and certainly I will not object to his employing the Sec- 
re to read this paper rather than reading it himself, but I do pro- 
test, in the interest of the rules of the Senate, that when credentials 
lie upon the table, and no other credentials lie here touching that 
seat, the question is whether the person named in those creden- 
tials shall be sworr in when objection is made, and it is the right 
of any Senator to claim, as the Senator from Mississippi has done, 
the reading of those credentials. Then in argument against the 
right of tie Senator to be sworn in, the Senator from Delaware, or 
anybody «lse, has a right to introduce any matter, so that it is 
relevant and respectful to the Senate, and he has a right to read it, 
or cause it to be read, unless a is made, as a part of his . 
remarks. In that view I do not object to it. But if this memorial 
or argument is to be read as if it were in any way tantamount or 
ome credentials, or to be treated as credentials, then I do 
object t+ i 

Mr. FERRY, of Connecticut. Irise merely for the purpose of obtain- 
ing a clear anes er 9 of the matter in dispute between the Senator 
from New York and the Senator from Delaware. I understand that 
the Senator from Delaware desired to have read a document purport- 
ing to be the original credentials of F. W. Sykes as a Senator-elect 
from Alabama. 

Mr. BAYARD. That is so, sir. 

Mr. FERRY, of Connecticut. That it turned out that that docu- 
ment was not here, having, by the order of the Senate, been sent to 
the printer, to be printed for the use of the Senate. It was, thereupon, 
suggested that there was upon our tables a memorial which contained 
an accurate copy of the credentials of Mr. Sykes, and it was sug- 
ested that that copy of the credentials of Mr. Sykes should be read, 
instead of the original document, which is in the hands of the printer, 
and to that there seemed to be general assent. Now, the Senator 
rrom New York insists that it is not a copy of the credentials of Mr. 
S7kes that is asked to be read, but this whole document, entitled a 
memorial, which I do not understand to be the case at all. It simply 
contains a copy of the credentials, and because the original is not 
here, and because as in my judgment any Senator has the same right 
to call for the reading of the credentials of Mr. Sykes that any one 
had to call for the reading of the credentials of Mr. Spencer, there- 
fore, merely for convenience, we propose to use the copy embodied in 
this pamphlet, instead of using the original. 

Mr. a Will my friend 
point 

Mr. FERRY, of Connecticut. Certainly. 

Mr. CONKLING. I make no objection whatever to the copy rather 
than the original being read. My statement is this: Mr. Sykes has 
not presented himself to be sworn in; the question is not upon Mr. 
Sykes; and, in addition to that, there are no credentials of Mr. Sykes 
here by copy or otherwise. Why? Because I turn to the act of 
Congress and I find what credentials must be, namely : 


It shall be the duty of the governor of the State from which any Senator shall 
have been chosen as aforesaid, to certify his election. 


ow me to correct him at that 


I take up this paper and I find a memorial, a petition, in which is 
embodied or set forth, what? Credentials? No,sir. I ask my friend 
to look at page 2 of the memorial—a paper signed by “R. H. Erwin, 

resident of the senate; Mike L. Wood, secretary of the senate; Lewis 

. Stone, speaker of the house of representatives; Ellis Phelan, clerk 
of the house.” I do not stop to appeal to the fact that the existence 
of these men as such officers is denied, but I look at the statute and 
find that these cannot be credentials, and they are not presented as 
credentials, but as a memorial; and then I say that, while I do not 
object to the reading at all, or the reading at this moment, or the 
reading from a copy, I insist upon it that the reading is to be, not of 
credentials, but of a paper which the Senator wants read for infor- 
mation ; that is all. 

Mr. FERRY, of Connecticut. Very well. Then if I understand the 
position of the Senator from New York, if the original document 
were here, he would object to the ee that document as cre- 
— roper to be read as such in the Senate of the United States. 

Mr. CO 

Mr. FERRY, of Connecticut. Or anybody else. Now, the question 
whether Mr. Sykes is here or not is immaterial. Here is a 
matter to be decided by the Senate of the United States as to 
the! admission into this body of a Senator-elect from the State 
of Alabama. It is claimed that the body named in the creden- 
tials of Mr. Spencer as the general assembly of Alabama, which 
elected Mr. Spencer, was not the legislaturé of Alabama, and had 
not the electoral capacity to choose a Senator at all, and there is 
also, having been presented here in due season, a paper purporting to 
be credentials of a and the matter now is to obtain official 
knowledge by this y of the contents of the paper presented by 
Mr. Sykes, and which is the only “e that is presented here as his 
credentials, by its actual reading. any other objection is made by 
the Senator New York to the seading of this matter from the 
printed pamphlet before us than would have bees made to the read- 
ing of original document, then the matter ought to be postponed 
until the original document is here. 

Mr. CO ING. Not at all, if my friend will pardon me. 

Mr. FERRY, of Connecticut. If care is no reason advanced except 
such as would be advanced against the original document, then this 
can be read without harm to anybody. 


ING. Upon the oe of Mr. Spencer. 
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Mr. CONKLING. Certainly. 
Mr. FERRY, of Connecticut. And then the question will arise upon 


the pera 

Mr. CONKLING. I only ask my friend there to remember that the 
original document is a memorial in which this paper isembodied. It 
never has been separately presented, but is only presented as part of 
the memorial in which it is recited ; that is all. 

Mr. FERRY, of Connecticut. I never have seen it. 

Mr. BAYARD. I am glad that the Senator from Connecticut asked 
this question so clearly, and then answered it so precisely. The hon- 
orable Senator from New York is in error when he supposes that 
these. credentials of Mr. Sykes form a a part of the memorial 
which has been printed and laid on our table. The certificate of Mr. 
Sykes’s election, which is the record of the journals of both houses of 
the legislature, is an independent paper, in due form, placed in the cus- 
tody of the Senate, and out of it temporarily by the action of the Senate. 
It is not part of the memorial of this gentleman before the Senate, 
although in the printed om before us, in a more convenient form, 
it has n so embodied for the p of information. But the 

aper-writing, duly certified, of the election of Mr. Sykes by the leg- 
islature of Alabama, as a by the record of the journals of those 
two houses, is a paper duly authenticated, separate and distinct in 
itself, in the custody of the Senate, and only parted with for the pur- 
pom of having it printed for the use of the Senate. Those are the 
acts. 


Mr. MORTON. Mr. President, when we speak of the credentials of 
a Senator, what do we mean ? I take it, we mean the legal evidence 
of his election provided by law. The law provides what shall be the 
legal evidence of a Senator’s election, as well as it provides what 
shall be the legal evidence of title to a piece of land. It is only 
prima-facie evidence. You can go behind it ; you can inquire into any 
questions that go to the validity of the election afterward; but the 
law provides that there shall be certain evidence which shall prima 
facie entitle a man to his seat. What is the object of thatlaw? To 
prevent just such a scene as we have here this morning, to prevent 
this confusion. 

The evidence of a Senator’s election, as required by the act of Con- 

ess, consists of a certificate by the ——s of the State, attested 

y the secretary of. state, and verified by the seal of the State. Those 
are the three evidences of the election of a Senator, and they are all 
present in the credentials of Mr. Spencer. Now, sir, there was some 
purpose in making that enactment, and it oaght to have some weight. 

Now, what is the proposition? The proposition is to put a mere 
memorial on the same footing with the credentials provided for by 
law; to give to a memorial signed by Mr. Sykes the same effect as 
you give to the governor’s certificate and to the seal of the State of 
Alabama. We have no right to do that, I take it. There must be 
some overriding reason that would induce us to give to the mere 
memorial of Mr. Sykes the same effect that you give to the certificate 
required by the act of Congress. 

tseems to me that Mr. Spencer is entitled to be swornin. He has got 
the evidence required by the law. If there is good ground of con- 
test, that can be acted upon by the Senate, can go before the com- 
mittee, and it is very proper for this memorial of Mr. Sykes’s and 
his ment by counsel to go before the committee for full examina- 
tion ; but if you keep Mr. Spencer out until the whole question is 
settled, you in effect say that the evidence required by law is to have 
no ter effect than the mere memorial of Mr. Sykes; the object of 
the law is entirely defeated ; there is no rule of action, and no Sen- 
ator is entitled to his seat here until all questions have been exam- 
ined, and a man can come forward without any legal evidence at all, 
and contest a certificate in due form. 

Now, sir, what is the rule in the other end of this Capitol? The 
member who has the certificate takes his seat, and, if there be good 
ground of contest, that ground is subsequently considered ; and the 
same rule should prevail here. 

The Senator from Connecticut = Ferry ]talks about the creden- 
tials of Mr. Sykes. What are they? Nothirg but his so-called certificate. 
It is true here is a statement signed by “ R. H. Erwin, president of the 
senate, Mike L. Wood, secretary of the senate, Lewis M. Stone, speaker 

_ of the house of ee Phelan, clerk of the house.” I 
am told that, in point of fact, these officers are not the officers they 
represent themselves to be ; but that is immaterial. So far as any 
evidence of a senatorial election is concerned, these officers are all un- 
known to the law. They do not give their certificate any more effect 
by ae they are president of the senate, and so on, than if they at- 
tached merely their names without those titles. They are not cre- 
dentials in the sense of the law. We know of but one kind of creden- 
tial. What is that? The certificate of the governor, attested by the 
secretary of state, and verified by the seal of the State. That creates 
a prima-facie title, and if that prima-facie title can be overcome by a 
mere memorial, then the effect of act of Congress is entirely 


Mr. - Mr. President, the position of the Senator from 
Indiana amounts to this: that in no case can a person be seated in the 
Senate unless he has credentials certified by the governor and by the 
poss the governor should refuan'te sign the oredentiale; suppose, fo 
0 use to t entials ; suppose, for 

that there had been but one body in Alabama calling itself 

that State; that it was the true and constitutional 

t had elected George E. Spencer to 





ee a 


be Senator from that State, and either the governor or the secretary of 
state had refused to sign the credentials, according to thé argument 
of the Senator from Indiana he could not take his seat; we would 
keep him out of his seat according to that argument for the want of 
the mere technical evidence of his election. Why, sir, is the Senator 
to be told that the commission is merely the evidence of an election 
or appointment, and is not the election or appointment itself? A man 
is elected to an office or appointed to an office before he gets his com- 
mission, and his commission is merely evidence of that election or 
that appointment; and I can show the Senator case after case in 
which an act done by an officer without a commission at all, after 
his election or appointment, has been held to be valid, becanse there 
was no absolute prohibition to his action in the absence of his com- 
mission. The commission is merely evidence, but according to the 
Senator’s argument it is the all-sufficient and indispensable thing, and 
unless it is precisely in the terms prescribed by the act of Congress, 
no matter huw duly a man has been elected Senator, no matter how 
perfect his right to a seat in this body may be, he cannot take his 
seat. A recusant governor or a recusant secretary of state can keep 
him out of his seat. I protest against any such doctrine as that. 

But, again, the Senator from New York in effe.t asks us to judge of 
the effect of this paper before it is read to the Senate. That is the 
result of his proposition. Here are certain papers evidencing the 
action of what is called the legislature of Alabams. Whether it is a 
correct legislature or not is another question; and, before those pa- 
pers are read, the Senator from New York insists that they shall not 
be read as credentials. 

Mr. CONKLING. I hope my friend will pardon me there for a mo- 
ment. I do not see how Ee can say that. Inasmuci: as I do not ob- 
ject to their being read, and nobody has objected to their being read, 
and inasmuch as we must learn what they are from hearing them 
read, really I do not see how any harm can arise on the fact that I 
say they should not be read as credentials. My friend said, a moment 
ago, that I insisted the Senate should act upon them without know- 
ing what they were. Nobody objects to their being read. If my 
friend chooses to regard them as credentials before he hears them 
read, and I choose not to do so, I do not see how anybody suflers 
from that conflict between us. 

Mr. THURMAN. That is exactly what made me wonder that the 
Senator got up and stopped the reading, which was about to take 
place, by entering a solemn protest that they should not be read as 
credentials. 

Mr. CONKLING. I did not stop the reading. 

Mr. THURMAN. They would have been read immediately but for 
the Senator rising. If he wishes mereiy to express his own opinion 
that they are not credentials, certainly there is no objection to that; 
but if he wants any action of the Senate to affirm his opinion, then 
that makes it a very much more serious matter. 

Now, sir, I can very well conceive that we would admit a Senator 
upon precisely such a paper as that. I can very well conceive that if 
the governor or secretary of state of a State should refuse to dis- 
charge his duty to execute the proper credentials required by the act 
of Congress, we would seat a man upon precisely such a paper as that 
presented by Mr. Sykes. Suppose there had been no other legislature 
than that which elected Sykes; suppose there was no question about 
two legislatures, but that had been the only legislature, and then the 
governor of Alabama, or his secretary of state, had refused to sign 
the credentials, so that Sykes was obliged to appear here with noth- 
ing but a certificate of the legislative proceedings ; who is there here 
to say that he would not be seated? There is not a man in the Senate 
who would say any such thing as that, 

But what is the use of talking about technicalities or sticking in 
the bark? We know historically, we know by the papers, we know 
by the action of the executive department, that there have been two 
bodies in the State of Alabama,each claiming to be the legislature ; 
that one of those bodies has elected Mr. Spencer, the other body has 
elected Mr. Sykes. We know that the very governor who has signed 
the credentials of Mr. Spencer was counted into office by the senate of 
that body which elected Mr. Sykes. Those are facts that we know, 
and those facts make a case in which I think it is very proper that 
both sets of papers should go to the Committee on Privileges and 
Elections, whenever it shall be appointed, and be considered by that 
committee. 

The only doubt I have in my mind, and I state it frankly, because 
I will not do any injustice in this business, is this: whether the cer- 
tificate of the governor does not make out, prima facie, that the legis- 
lative body which he certifies for was the true legislature. That is 
the only serious difficulty there is in the whole case: whether or 
not, looking at the act of Congress, we are not bound to assume, 

ima facie, that that body which the governor certifies is the legis- 

ture, is the legislature, until the contrary is shown. But. sir, 1 do 
not know that the Senats has been quite so much given to being gov- 
erned by technicalities or presumptions. It was not governed by 
any such thing in the case of GoLpruwalrTeE, but kept him out of 
his seat nearly a year, although he had the most perfectly regular 
credentials, and that not upon any certificate of the speakers of the 
senate and house of representatives of Alabama, not upon any ofli- 
cial certificate of the election of anybody else, for it was not pre- 
tended that anybody else was elected-—— 

Mr. STEWART Allow me to ask the Senator if he thinks that the 
action of the Senate ia that case was right ? 
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Mr. THURMAN. Certainly not; it was very far from being right ; 
but the Senate did it, notwithstanding. It was a monstrous wrong, 
in my humble judgment; but the Senate did it, notwithstanding. 
Upon a mere vagabond petition that came here in that case, signed 
by Tom, Dick, and Harry, who had no official position at all, or most 
of whom had not, and affirming, not that the legislature which 


_ elected Mr. GOLDTHWAITE was not the true legislature, but that there 


had been frands in the election among the people themselves, that 
gentleman was kept out of his seat for nearly a year. I give his col- 
league credit for saying that he was no party to that wrong. 

But, Mr. President, the real question before the Senate is simply 
this: we know historically, and have evidence before us, that here are 
two legislatares. The only question for us is simply, does the gov- 
ernor’s certificate establish, prima facie, that the legislature he certifies 
for is the true legislature, so that that must be recognized? That, in 
view of the whole facts of the case, is really the true question before 
the Senate. 

Mr. STEWART. Mr. President, in my opinion, as the Senator from 
Ohio seems to admit, we must take the governor's certificate, it being 
regular, and there being no question as to whether he is the governor 
of the State, as making a prima-facie case. It is admitted that there 
is no precedent against it, except in the case of GoLpTHwarrTE, and it 
is also admitted that the action of the Senate in that case was an 
error, The case is much stronger now than it was before the passage 
of the law of 1866. That law prescribed what should be the evidence 
upon which the Senate would act, and, of course, when we have that 
evidence, we have a prima-facie case. I believe that is the universal 
rule, that when the law prescribes what shall be evidence in a given 
case, and you have that evidence, you have at least a prima-facie case. 
It may or may not turn out to be true, but it is always prima facie if 
the law is complied with. The law is substantially complied with in 
this certificate. It is regular; it is sigued by the governor; it is evi- 
dence of the facts therein contained, so far as the action of the Senate 
is concerned, until there shall have been investigation. The authori- 
ties are all in favor of the representation of a State upon a prima-facie 
case, and not denying the State the right of representation. They 
are, I believe, entirely uniform in that respect, with the exception 
suggested by the Senator from Ohio, namely, the GOLDTHWAITE case, 
which is repudiated as a precedent. 

The importance of tha‘ rule is illustrated by the memorial of Mr. 
Sykes, which I hold in my hand. The errors into which we might be 
led by departing from the rale are very plainly indicated by this 
memorial. The president of the senate, who makes the certificate in 
this memorial, is R. H. Erwin. His name appears to it as president 
of the senate. It appears by the same memorial that on the 25th 
day of November, 1872— 

Hon. Alexander McKinstry was in like manner inducted into the office of 
lieutenant-governor of said State, to which he had been elected by the voters of 
the State, and so announced by Lieutenant-Governor Moren, apon an opening and 
pubiishing of the votes by him, by official act, in the presence of a majority of 
the members of the general assembly assembled at the capitol of the State, at 
Montgomery. 

Then there is a provision of law which is quoted in this memorial, 
that— 

The lieutenant-governor shall be president of the senate, but shall vote only when 
the senate is equally divided ; and in case of his absence or impeachment, or when 
he shall exercise the oftice of governor, the senate shall choose a president pro 
tempore. 

Now, upon the face of this certificate, here is the absence of the 
lieutenant-governor. It is true that the senate had power to fill the 
office in case of his absence, if he did not appear there, but he was 
the regular lieuntenant-governor. 

Mr. THURMAN. Will the Senator allow me to interrupt him fora 
moment ? 

Mr. STEWART. Yes, sir. 

Mr. THURMAN. It just occurs to me that there is another case 
bearing on this—RANsOM’s case—where General RANSOM presented 
perfectly regular credentials, but was not allowed to be sworn in. 

Mr. STEWART. 1am informed that Mr. Parsons—and this is only 
information that comes to me from history ; it has been referred to 
here—is speaker of the house of representatives of Alabama to-day, 
and there is no contest in Alabama about it; there is only one legis- 
lature sitting there, and Mr. Parsons’s name does not appear to this 
certificate. Observe the inconsistencies in which we are likely to be 

laced. Neither of the gentlemen signing this certificate, as I am 
informed, is acting either as president of the senate or as speaker of the 
house of representatives now. If we go into this history, here are 
important facts. I only state this to show the difficulties which we 
shall encounter if we discard the evidence which the law prescribes. 

The Senator says there are other cases. The other cases referred 
to, I think, refer to the qualification of the members. When the ob- 
jection refers to the personal qualification of the member, it must be 
made in limine. If fe is personally disqualified, that is something 
that must be acted upon in limine ; but if the Senator-elect presenting 
himself is qualified, and the record that is presented is the record 
provided by law, he has a complete prima-facie case. In Mr. Ran- 
80M’s case and the others, objection was made, I presume, on some 
point with re to their qualification. 

Mr. BAYARD. O, no; not a particle. 

Mr. STEWART. Well, in this case there is no such record-evidence 
before us as can destroy the plain prima-facie case. There is but one 
legislature in Alabama now. That is a well-recognized, historical 


fact, if we are going to refer to that, and neither of the gentlemen 
who sign this paper is presiding over either branch of that legis- 
lature. Those who were presiding over the rival legislature are now 
presiding over the legislature as at present organized, showing that 
the organization that elected the Senator who presents the regular 
credentials has been preserved. If, then, we go into the matter be- 
— a prima-facie case, on the evidence before us, we shall simply be 
ed into doing an act of injustice without any probability that the 
official oe will not result according to the prima-facie case. 

Mr. STEVENSON. I think there is a mistake existing in the Sen- 
ate in regard to the practice of referring credentials which are fair upon 
their face to a committee for investigation. I have taken some pains 
to look into the precedents. The first case that I find is one reported 
in the American State on of Kensey Johns, a Senator from Dela- 
ware. He presented him as a Senator with proper credentials, 
appointed by the governor. The question arose as to the authority of 
the governor to appoint. A motion was made toswear him in. That 
motion, with his credentials, was referred to a select committee, who 
reported, on the 20th of March, 1794, that he was not eligible, the gov- 
eraor having no power to appoint him in consequence of a meeting of 
the legislature having intervened since the vacancy, and having ad- 
journed without making an appointment or election. That is one 
precedent to which I call the attention of the Senator from Nevada, 
which went to the authority of the body appointing him, the party 
claiming a seat. 

The next case that I find is that of Lanman, of Connecticut. 

Mr. CONKLING. It my friend will allow me, did it not appear 
upon the face of the paper, in other words, did not the date of the 
a and the date of the appointment show that it was in va- 
cation 

Mr. STEVENSON. It did not. A motion was made to swear in 
Mr. Johns. That motion, with his credentials, was referred to a com- 
mittee, who some weeks afterward made a report, which the Senator 
will find in the American State Papers, volume one. 

Mr. STEWART. Shall I interrupt the Senator if I call his atten- 
tion to the distinction between that case and this ? 

Mr. STEVENSON. No, sir. 

Mr. STEWART. The appointment by the governor, under the Con- 
stitution, can only be made in exceptional cases, and those cases plainly 
en in the law. It is matter of law when it can bedone. Then 
if the case presented is contradicted by the law, it is not a prima- 
JSacie case at all. 

Mr. STEVENSON. The credentials in Johns’s case were regular. 
There was nothing upon the face of his credentials to show any ir- 
regularity. He brought regular credentials from George Read, the 
governor of Delaware. He presented himself with those credentials, 
as regular in every respect as the credentials presented here to-day 
by the gentleman claiming to be Senator from Alabama. 

Mr. STEWART. My point is that there was something on the face 
of the credentials to show that the governor had no power to appoint, 
and therefore it presented no prima-facie case. 

Mr. STEVENSON. There was nothing on the face of the creden- 
tials to show any want of authority any more than in this case. The 
memorial of Mr. Sykes here shows that the body which attempted to 
elect Mr. Spencer was not the legislature of Alabama; and although 
the credentials of Mr. ne may be regular, so were the creden- 
tials of Mr. Johns regular. You had, therefore, to behind the 
credentials. The committee of the Senate did so, and Mr. Johns was 
refused his seat. 

Mr. STEWART. The Senator has not got my point. The ques- 
tion was presented on the Constitution itself as to the power of the 
governor. If there was anything in the Constitution or laws ap- 
pearing before us that Alabama had not at the time a right to elect a 
Senator, then the certificate would not make a prima-facie case. 

Mr. STEVENSON. I cannot understand the distinction that the 
honorable Senator attempts to make. It is a distinction, it seems to 
me, without a difference. He says you cannot question the power of 
that body which has the authority to appoint when the credentials are 
regular. Now, I say that Johns’s case does show regular credentials, 
that he was appointed by the governor. 

Mr. STEWART. But the Constitution showed that the governor 
had no authority to int in that case. 

Mr. STEVENSON. How was that to appear except by an investi- 
gation by a committee? Suppose in this case the committee should 
report that the body that elected Mr. Spencer had no authority to 
elect a Senator. You want to bring him in upon his credentials that 
you say are regular. I say the Senate refused to bring a man in 
with regular credentials, whose credentials showed no vice in his 
appointment. 

The Senator will have several other cases before I get through. 
The next case I find is that of Mr. Lanman, who was appointed to 
take his seat on the 4th of March, 1225. A motion was made by Mr. 
Holmes, of Maine, to swear him iu. That motion was referred, with 
his credentials, to a select committee, and they decided that the gov- 
ernor had no t to appoint him. 

Mr. MORTON. Upon what ground ? 

Mr. STEVENSON. Upon the ground that a legislature had inter- 
vened; but that did not appear on his credentials. 

Mr. MORTON. faeces to my friend that the power of ap- 
pointment on the part of governor expires when a 
intervenes, and the intervention of a legislature was a public event 
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of which the Senate of the United States was bound to take jadicial 
notice, and did not require “~ F aus: 

Mr. STEVENSON. What difference does that make upon the ques- 
tion we are now discussing as to the prima-facie evidence of cre- 
dentials? I understand my honorable fri to take the position 
that when -credentials, which are regular upon their face, are pre- 
sented here, it is the right of the person pete them to be sworn 
in. The Senator says it was a fact of which the Senate should take 
judicial notice. Yes, and I will show him that the Senate also 
takes judicial notice of the legislature whichelects. If you take judi- 
cial notice of the point that the ne has no authority to appoint, 
why will you not take judicial notice that the legislature which 
elected was divided into two bodies, and that one represents the ma- 
jority and the other the minority of the duly elected members of that 
legislature? Why will the Senate take judicial notice of one fact 
and not of the other? But the simple question comes back whether 
the Senate has not refused, for want of authority in the appointing 
power, to recognize credentials which were regular on their ion and 
where there was no contestant. I say that both in Johns’s case and in 
Lanman’s case that was done. 

I now come to a still later case. On the 27th of February, 1837, 
Ambrose H. Sevier presented his credentials as a Senator from the 
State of Arkansas. Those credentials were regular on their face. It 
was proposed that he be sworn in, and it was refused. His creden- 
tials were referred to a committee of the Senate, who, on the 8th day 
of March, 1837, reported in his favor, and he was only admitted after 
the report of that committee by a vote of 26 to 19. 

I now come to the case of Mr. Stark, of Oregon, in 1862. There 
was no doubt that the governor had the authority to appoint Mr. 
Stark. There was no doubt that Mr. Stark was eligible. There was 
no doubt that a vacancy existed and that the power of appointment 
was vested in the governor of Oregon. There was no doubt that the 
credentials were regular. Mr. Stark, on the 6th day of January, 
appeared in this chamber and presented his credentials. The 
distinguished Senator from Maine, now no more, (Mr. Fessenden,) 
objected to the reception of those credentials, and he presented a 
memorial, made up of the very loosest hearsay statements of street- 
conversations prior to Mr. Stark’s election, and asked that that me- 
morial, with the credentials, be referred to a committee; and they 
were referred to the Committee on the Judiciary. An elaborate report 
was made by the committee, proposing to admit Mr. Stark to his seat. 
Upon that report a lengthened and able debate took place, and Mr. 
Stark was not admitted until a month after his credentials were pre- 
sented. What stronger case could be presented than Mr. Stark’s? 

Mr. STEWART. I believe there was a question as to his loyalty. 

Mr. STEVENSON. Yes, sir; it was a question as to his loyalty; 
that is, it was said that before his appointment, upon the streets in 
Portland, he had given vent to some loose exclamations, undera high 
degree of excitement, that the South ought to succeed, and speeches 
of that sort. 

Mr. SCHURZ. I do not wish to interrupt the Senator from Ken- 
tucky, but merely to make a suggestion to him. He just asked, 
what stronger case can there be than that of Mr. Stark? Is he aware 
of the case of the Senator from Texas, [Mr. HaMILTON ?] 

Mr. STEVENSON. No, sir; I am not. 

Mr. SCHURZ. Then I will state that case after the Senator from 
Kentucky is a 

Mr. STEVENSON. It seems to me that the case of Mr, Stark is a 
case directly in point. He was eligible; the governor had a right to 
appoint ; his credentials were in due form; and yet he was excluded. 
I will refer to what some of the republican Senators, now in this 
chamber, said in that debate in regard to the right of the Senate to 

revent an applicant from taking a seat when there was reason to 
tae that the authority under which he claimed his seat was in- 
valid, either on the gues that the governor did not have the right 
to appoint, or that he himself was not qualified; that it was the 
right and duty of the open upon mere outside statements, to refer 
the case to the commi 

Now we come to the case of the Senator from Alabama, [Mr. Goip- 
THWAITE.] I read from the proceedings of the Senate on the 4th of 
March, 1871: 


The name of GEORGE GOLDTHWAITE, of Alabama, was called in order in the above 


lis 
SHERMAN. Before the oath is administered to Hon. Grorcr GoLpTHWAITE 


as Senator from Alabama, I desire to present the memorial of forty-five members 
of the senate and house of tives of the legislature of the State of Ala- 


bama, con 
of the oath of at this time. I ask that the be read, 
with orial, lieon the table for the present until the Judiciary 
Committee is formed, with a view to their reference there. Until that is done, I 
object to the oath being administered. 
The credentials were read, and then the memorial was read, and 
were laid on the table until the Judiciary Committee was ap- 
There was no contest in that case. Nobody doubted that 
GOLDTHWAITE was eligible ; and yet that memorial was read as 
of right and laid upon the table with the credentials, and 
referred to the committee, and Judge GoLpTHwattTeE kept 
seat for months. 
that was wrong in GoLDTHWarTr’s case. Why? Because, 
time in the of the Governmeni, it was at- 
g° back and inquire into the component elements of the 
y which Judge GoLpTHWAITE had been elected. I deny 


iat 


Whenever that doctrine becomes 


any such power to the Senate. 
established, the States of this Confederacy ought to say, “ We elect 


A Ba Senator by our will and by the grace of the United States 
Senate.” If the Senate of the United States can go back and inquire 
into the elements of the legislature of a sovereign State, who in 
due form, according to law, elect a man who is qualified under the 
Constitution to take his seat in this chamber, then they become 
judges of the returns of the respective legislatures thus elected, and 
they themselves have the absolute power to nullify any election of a 
Senator. “Senators, such a doctrine does not apply to one State 
alone ; it applies to all; and as the guardians of the sovereignty of 
the respective States which we represent, I beg and entreat you to 
consider well before you attempt to settle into precedent and into 
usage such a principle as that which makes the sovereign States of 
this Union the mere hewers of wood and drawers of water at the 
nee of- the dominant majority, whatever it may be, of this cham- 
er. 

Therefore I thought that the action of the Senate in that case was 
a wrong; but I would have acquiesced in a moment if there had. 
been a separate and divided legislature, or if I had had judicial 
notice upon whivh I could rely that there was some vice in that body 
which elected Judge GOLDTHWAITE—som» doubt in regard to the or- 
ganization or regularity of the legislature which elected him—not of 
the component elements, but of the fact whether Judge GoLDTHWarrr 
was eligible, or whether there was a legislature at all, or as to who 
had received the vote of a majority of the legislature of the State of 
Alabama. 5 

Then we come tog¢he case of the Senator from North Carolina, { Mr. 
RaNnsoM.] We know that he presented his credentials ; we know that 
they were referred; we know that the gentleman who contested his 
seat, and whose memorial was before the Committee on Elections, had 
not the slightest semblance of credentials; he did not claim to have 
them, and he did not claim to have received a majority of the votes 
of the legislature of the State of North Carolina. 

Mr. CONKLING. Who is that? 

Mr. STEVENSON. The man who contested Mr. RaNsom’s seat. 

Mr. CONKLING. My honorable friend will pardon me; that case 
he certainly cannot state as bearing on this. Mr. Abbott insisted 
that long anterior to RaNsom’s election he had been elected, and the 
question was whether there was any vacancy for Mr. RANSOM or any- 
body else to fill, and he insisted upon the English rule which would 
seat a minority candidate, because Vance, who had received a major- 
ity of the votes, was, as he insisted, ineligible to the place ; therefore 
he came to us, alleging that that seat already belonged to him, and, 
if so, of course nobody could be sworn in, and there was no room for 
credentials. That question was very different from this. 

Mr. STEVENSON. I understand the question. The distinguished 
Senator from New York perhaps did not hear what I said. I said, 
not that Mr. Abbott did not claim the seat, but that Mr. Abbott did 
not claim that he had a majority of the legislature. Mr. Abbott 
claimed that because Vance, who did get a majority, was ineligible, 
according to the English rule he was entitled to the seat; but did Mr. 
Abbott have any credentials ? 

Mr. CONKLING. If my friend will pardon me, I beg to remind him 
that Mr. Abbott had, as he said, not a contemporaneous election, but 
@ previous one, so that he denied there was any vacancy at all. 

r. STEVENSON. I admit that Mr. Abbott said so, but I come 
back to the question which is the pertinent one in this debate: did 
Mr. Abbott present credentials ; and, if he did, whom were they from ? 

Mr. MORTON. Will my friend allow me to suggest to him that 
the credentials of Vance were never presented to the Senate, never 
went before the Committee on Privileges and Elections? Vance was 
conceded to be ineligible, disqualified under the fourteenth amend- 
ment, so that when Abbott’s case was considered on acertificateof his 
election informal in character, yet there were no other credentials to 
oppose it. Afterward, when the case of Ransom came before the 
Senate, there was no question but what Ransom’s credentials were 
in proper form; but it was held, in referring his credentials to the 
committee, that while the credentials would show that he was prima 
facie elected, yet the credentials did not show that there was a 
vacancy, that the question of vacancy was not to be determined by 
credentials ; and of course that was right. ° 

Mr. STEVENSON. Now, Mr. President, do not let us eseape 
the point in issue. We are discnssing the effect and import to be 
given to credentials. We are discussing how far a man presenting his 
credentials has a right to be sworn in. Will the Senator tell me what 
credentials Mr. Abbott had? I never heard of any. If he ever pre- 
sented any, it escaped my knowledge. I have never yet known that Mr. 
Abbott, who contested the seat of the present Senator from North 
Carolina, [Mr. Ransom,} who came here with regular credentials, or 
who contested Mr. Vance’s seat, ever had any credentials. He had 
none. 

I do not wish to prolong this debate. I only rose to cite several 

recedents, beginning as early as 1794 and running down te 1871, which 
upon the present question, I have given you several cases which 
arose when this Senate was in the zenith of its glory for intellect, 
for experience, for patriotism, where Senators with regular creden- 
tials, and with a party majority on their side, were refused the right 
to be sworn in, but the motions to swear them in, with their creden- 
tials regular on their face, were submitted to a committee of the 
Senate ; and ia several cases the Senate refused to let those gentle- 





EN ee 


Sieic: SA Nesey iO eter nantes ; 


» 


10 CONGRESSIONAL RECORD. 


men take their seats, although themselves personally qualified to do 
so, for the want of authority in the appointing power. 

Mr. MORTON. I want to suggest to my friend that I believe, until 
1866, the law of Congress did not fix what should be the evidence 
of a Senator’s election; that was left to each State before that time; 
but in 1866 Congress passed a law regulating the elections of Senators, 
prescribing how they should be conducted, determining what should be 
the prima-facie evidence of the right to aseat. That was done in 1866 
for the first time. Before that 16 was left to each State to elect 
Senators in their own way, and furnish such evidence of theif election 
as they themselves might prescribe. 

Mr. STEVENSON. I will cite the Senator from Indiana to a very 
celebrated case from his own State, where the seats of both Senators 
were contested upon a question in regard to the mode of their ap- 
pointment. Although, in that case, the Senators whose seats were 
contested were admitted upon the presentation of their credentials, 
there are gentlemen now in the chamber who resisted that action, 
and who made just the argument that I am now making, and who 
cited many of the precedents that I have cited against Senator 
Bright and Senator Fitch, elected by the legislature of Indiana, and 
having the regular credentials, signed by the governor, taking their 
seats in this chamber, and that was prior to 1566. 

Mr. President, I think it is much more desirable that we should 
have some uniform rule, and make that an established rule for future 
action and for future guidance. Then we shall know exactly where 
‘ve all stand. Now, for this Senate, having refused to admit Mr. GoLp- 
THWAITE, to-day to admit Mr. Spencer, would seem to be not a regu- 
lar or a uniform rule of action. “ 

I care very little what the decision is, except that we shall adhere 
to a fixed rule of principle and make the ——— unvarying. I 
admit that you can inquire into the authority of the appointing 
power, whether a man has been regularly and legally elected, whether 
he is qualified, and whether he was elected in the mode pointed out 
by the law... That you can do; but I deny, as was attempted to be 
done in GOLDTHWAITE’s case, that you can look into the elements of 
the legislature that elected him. If the Senate thought it proper to 
refer to a committee the credentials in the case of Mr. Stark, regular 
on their face, eligible, as he was, his right unquestioned, with no con- 
testant, and to require a report before they would admit him, and if 
they did the same thing in the case of Judge GoLpruwalrtzE, I think it 
should be done in this case, and that we should adhere to that principle. 

Mr. ALCORN. Mr. President, when I called for the reading of the 
credentials of Mr. Spencer, of Alabama, I had no idea that the call 
for the reading of those credentials was to call up a debate of the 
length and magnitude of the one that we have heard. I objected to 
the motion made by the Senator from Delaware, as an amendment 
to the call which I had the honor to make. The Senator,if my 
memory serves me, asked that the credentials, and papers accompany- 
ing them, of Mr. Sykes, be also read. 

Mr. BAYARD. The Senator is mistaken on that subject. I asked 
that the certificate of election of Mr. Sykes might be read at the 
same time. The Senator misunderstood my language. 

Mr. ALCORN. Then I stand corrected. It may have been that 
I took my impression from the fact that at the time the Senator 
from Delaware presented what he called the credentials of Mr. 
Sykes, he presented them in the form of credentials and accompany- 
ing papers, being a memorial, and they were placed before the Senate 
in the form of a memorial to the Senate. 

Now, sir, what are the facts in this case? The Senator from 
Kentucky who has just taken his seat calls the Senate of the United 
States to account for the course the Senate has seen proper to pursue 
heretofore upon the question of admitting Senators, and he arraigns 
the Senate for the course pursued towards the Senator from Ala- 
bama, [Mr. GOLDTHWAITE, ] and he complains that the Senator from 
Alabama was for a long time kept out of his seat in the Senate when 
he had the proper credentials here which should have entitled him to 
be sworn in, Strange to say, the Senator uses that as an argument 
to-day why the credentials of Mr. Spencer, from the same State of 
Alabama, are not sufficient to entitle him to be swern into his seat. 
Sir, each and every complaint that the Senator from Kentucky 
makes is an argument in truth in favor of having Mr. Spencer, the 
Senator from Alabama, sworn to-day upon the credentials that he 
presents. 

Under the law of 1866 Congress undertakes to iay down what shall 
he necessary to entitle a Senator to take his seat; that he shall have 
the certificate of the governor of the State; and that certificate of 
the governor comes here entitling him, as prima-facie evidence, ‘to 
enter upon the discharge of his duties. It is like a patent to a piece 
of land in an action of ejectment. You offer the patent, and it is 
prima-facie evidence that the title is good. You may go behind that 
patent, however, and show that it was fraudulently issued, that it 
was improperly issued, and that the consideration upon which it 
issued has failed, or any other reason that attaches to the legality or 
the validity of the patent; but that isa qos which to the 
jury. So, in this case, if there be any who offer objections to the 
prima-facie case presented, that pri acie evidence which Congress 
has said is sufficient for them for the time being, the matter 
to the Committee on Privileges and Elections, to be there examined 
and réported upon; and if the proof goes to show that the Senator 
who has been sworn in is not entitled to his seat, that his certificate 
of election was procured by fraud, or that the legislature undertaking 
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to elect him to the seat was not a legislature under the forms of the 
constitution of the State, the committee can so report. ree the 
majority was not a proper one constituting a quorum of each body of 
the legislature: that is a question to be considered before the Com- 
mittee on Privileges and Elections. The reference to the whole 
question—goes to the foundation of the subject. Here we do not go 
any further than simply the certificate of election, under the law of 
the State from which the Senator comes, attested, as it is, by the sec- 
retary of state. 

Now, sir, what are the facts with regard to this case? Only one 
governor, so far as I know, presides in Alabama to-day. There is but 
one governor in the State of Alabama certified as elected at the last 
election. There has been no contest in Alabama with regard to the 
governor of the State, and we all agree to that. It is known—the Sen- 
ate has judicial knowledge of the fact—that there were what purported 
to betwo legislatures there. We know, judicially, that the legislature 
recognized by the governorof the State is that legislature which elect- 
ed Mr. Spencer to his seat in the Senate, and we do judicially know 
the fact that that legislature which elected Mr. Sykes to a seat in 
the Senate has ceased to exist; that it has been absorbed by the legis- 
lature which elected Mr. Spencer; that the governor presides ay 
as he did at the time this certificate was yriven; that the president of 
the senate and the speaker of the house of representatives of that leg- 
islature are the same officers to-day that they were when the certifi- 
cate of election was given; and we do judicially know the fact that 
there is no other legislature in Alabama to-day that contests the 
authority of this legislature now, and we do judizially know the fact, 
and I commend this to the attention of the Senate, that the supreme 
court of Alabama has decided that the legislature over which the gov- 
ernor presides to-day is the legislature of Alabama, and that its acts 
are entitled to full faith and credit. 

Mr. SAULSBURY. Will the Senator allow me to ask him a ques- 
tion ? Does he say that the legislature that now exists in the State 
of Alabama is the same legislature, composed of the same members, 
that elected Mr. Spencer ? 

Mr. ALCORN. Iwill notsay that they were, for I understand that 
there has been a remodeling of the legislature; but I understand the 
fact to be thata quorum of each branch of that legislature that elected 
Mr. Spencer to the Senate is to-day in each branch of the legislature 
recognized as the legislature of the State of Alabama. 

Mr. SAULSBURY. I ask the question, is it the same legislature, 
com of the same members, that now is the recognized legislature 
of Alabama, that elected Mr. Spencer to this body ? 

Mr. ALCORN. I will not say thatit is, nor will I say that it is nec- 
essary to show that it is. It is sufficient for me to show that the leg- 
islature of Alabama had existence as a body, organized at the time 
this election took place, and, if called upon to show that fact, that it 
is the same to-day that it was then. That there are persons in this 
legislature to-day who were not in the legislature at the time the 
election took place, is no reason why the credentials can be assailed, 
even if that question were before the Senate. It may have been 
a ; some members may have died, others may have been chosen 
to take their places, and it may be the fact that the legislature has 
changed many of its members ; but the organization that was in ex- 
istence at the time this certificate was given is pene the same 
now, with the same president of the senate, with the same speaker of 
the house of representatives, that there was at the time when this 
election took place. 

But remember, Mr. President, that I take the position that, in order 
to entitle the Senator from Alabama to be sworn in, it is only neces- 
sary, under the law of 1866, that he present his certificate of election 
certified to by the governor of the State of Alabama, and that upon 
that he has made out a prima-facie case and is entitled to be sworn in 
here; and I say that all other questions with regard to the organiza- 
tion of the legislature, and the facts with re to the legislature of 
Alabama, are proper to go before the Committee on Privileges and 
Elections, and there a hearing can be had, and that committee can go 
to the foundation ; if need be, it can examine the eredentials of mem- 
bers of the legislature, as I hold, and it can examine (as they did upon 
the question of the State of Louisiana) who compose the legislature, 
and whether it is a legal body or not. 

But there is no one here to-day to controvert the fact of the legality 
and constitutionality of the legi re of Alabama; no one here to 
contest with Mr. Spencer the fact that there is no other body than 
the legislature that elected him now in session in the State of Ala- 
bama. But at the same time that you protest against Mr. Spencer 
being sworn you complain of the action of Congress, that it has here- 
tofore reiused to swear in Senators who came, as he has come, with a 
certificate of election in their hands, and asked to be sworn in. 

Mr. STEVENSON. Ona wholly different ground, though, if the 
Senator pleases. 

Mr. ALCORN, I understand the ground to be the same. 

Mr. STEVENSON. I have been very unfortunate, then, and per- 
a it is my fault that the Senator did not comprehend me. I under- 
took to say that the reason why we voted the majority upon 
the application of J GOLDTHWAITE to be sworn in, we insis 
that he should be and the majority denying that right, was not upon 
the subject of credentials at all, not = the authority of the legi 


egis- 
lature at all, not upon the arm of eligibility at all, but because in 


that action the memorialists to go into the composition and 
eligibility of members of the alata which elected 
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Mr. ALCORN. Then, I ask, what is the state of the case to-day? 
The memorialist here comes and attacks the organization of the 
legislature that the governor certifies elected Mr. Spencer. Tho 
governor of the State of Alabama certifies that Spencer was elected. 
He certifies it as governor of the State of Alabama, and the secretary 
of state attests it as the of state of Alabama; and then 
here comes a memorialist who undertakes to attack that organization 
and show that that legislature was not constitutionally organized ; 
that in truth and in fact it was not the legislature of the State of 
Alabama, There may be a distinction between the cases, but if there 
is I cannot observe it. It is on account, doubtless, of my obtuseness, 
but the distinction lies just so far down that I am not able to reach 
it as a point of fact. 

If it is charged—and I am not here to say that it is not truae—that the 
Senate in the past has assumed, during the period of revolution, an 
inquisitorial c ter, and that it has refused to admit Senators on 
credentials for reasons pertaining, if you please, to the question of 
the reconstruction of the States, to the question of elegibility under the 
fourteenth amendment, I am one of those who stand here prepared to 
leave all those questions behind. I am prepared to throw those acts 
of the Senate behind, and say that they are not entitled to considera- 
tion as precedents; but that we shall put our back to the past and 
our faces to the future, and that we shall recognize nothing which 
partook of the asperities or the animosities of the war as a reason 
why we should not go back to the recognition of a plain enactment 
of the Congress of the United States. 

The law of Congress — that this shall be sufficient to entitle a 
Senator to recognition here upon the floor of Congress. Mr. Spencer 
comes and holds in his hand that which the law of Congress says is suf- 
ficient to entitle him, under a prima-facie case, to be sworn in to-day. 
There stand those outside who believe that his election is improper, 
not according to the laws of Alabama, and not in accordance with the 
constitution of the State of Alabama. I express no opinion on that 
subject. I hold myself here without any opinion on that subject. Let 
that question go, in its regular course, to the Committee on Privileges 
and Elections; let it there be eee, and when they report on 
that question let the Senate take such action as that committee may 
recommend, or such other action as the Senate may regard as proper 
in the premises. But in the mean time I ask that Alabama be not 
deprived of her — to representation upon the floor of the Senate. 
She is entitled to this. She has sent here, by the governor, accompa- 
nied by the proper certificate and seal of 0 ce, one who proposes to 
take to-day the place of Senator and hold it until he is shown not to 
be entitled legally to hold that office, or to hold it until it is shown 
that another is entitled to it above himself; and then the Senate can 
act upon that question, not as it is called to-day to act on a prima- 
facie case. 


NOTIFICATION TO THE PRESIDENT. 


Mr.HAMLIN. Mr. President, the committee of the Senate charged 
with the duty of waiting upon the President of the United States and 
informing him that a quorum of this body has convened in pursuance 
of his proclamation, have discharged that duty. The President of 
the United States said that, as at present advised, he would have no 
communication to make to the Senate except certain executive com- 
munications, which he would communicate by message at an early 
day. 

PAPERS WITHDRAWN. 


On motion of Mr. FERRY, of Michigan, it was 
Ordered, That Commander John Waters have leave to withdraw his 
petition and papers from the files of the Senate. 


ELECTION OF SENATOR CALDWELL. 


Mr. MORTON. I ask the unanimous consen: of the Senate to offer 
a Senate resolution; and I will preface it by the remark that suppos- 
ing the Senate will be here bnt a few days, and in discharge of the 
duty imposed upon me at the last session as the chairman of the 
Committee on Privil and Elections, and in pursuance of an un- 
derstanding had just before the adjournment, I now offer the follow- 
ing resolution, and I shall ask the Senate to-morrow morning to pro- 
ceed to its consideration. I ask that it be read. 

The chief clerk read the resolution, as follows : 


Resol That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Sates of the United States by the legislature of the State of Kansas. 


‘TRADE WITH CANADA. 


Mr. MORTON. I offer another Senate resolution, which I ask to 
have — information. _ a to make a single remark in re- 
gard to it. Iam not goin ask for its passage now. 

The chief clerk as follows: 


Resolved. That the Secretary Treasury be instructed to report to the 
isonate, at its next session in December, the amount of imports from the provinces 
composing the Dominion of Canada to the United States for the years 1871 and 
1872, and the amount of exports to the same provinces from the United States for 
the same years, and the amount of imports and between the United States 
and the same provinces for the two years g the termination of the reci- 


I shall ask to have the resolution laid on the table 
now ; but if the session shall be prolonged for some days, I shall ask 
Senate to take it up from the table, for the purpose of enabling 


oe 


me to submit some remarks upon the question of the relations between 
the Dominion of Canada and England and this country. 
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The VICE-PRESIDENT. The resolution will be laid upon the table. 


SENATOR FROM ALABAMA. 


The Senate resumed the consideration of the credentials of George 


E. Spencer as Senator from Alabama, the pending question being on 
the motion to postpone, made by Mr. BAYARD. 


Mr. HOWE. Mr. President, I believe the pending question is on 


the motion of the Senator from Delaware to postpone. I rise mainly 
to say that I hope that motion will be agreed to. 
prepared to enter upon the discussion of the main question, which 
seems to be already 


enter upon the decision of it. I think the question agrave one—much 


For one, I am not 
under consideration, and still less prepared to 


graver than has yet been intimated. I think it invoives, as pre- 


sented already, not only the right of Alabama here in the Senate, but 


the right of every other State ; not only the question of Mr. Spencer’s 
or Mr. Sykes’s title to a seat here, but tke question of the title of 
every one of us to a seat here. 

I say I am not prepared to enter upon the discussion of the subject, 
because, until to-day,I had not seen the papers which I now find 
upon my desk, and which are upon the auck of every other Senator. 
I have had no opportunity to look into them. I have not had an 
opportunity to look into the precedents. I confess I have not a very 
profound regard for legislative precedents. I fear I lack some of the 
veneration which I ought to cherish for the conduct of those who 
have gone before us. 

The Senator from Maine [Mr. HaMLtn] said just now that he was 
inclined to think that the precedents were almost uniformly those 
which sanctioned the administering of the oath to him who has 
been called to-day, and has been called heretofore a prima-facie case, 
and then trying the question of his title afterward. He admitted 
that there might be some precedents to the contrary. The Senator 
from Kentucky [Mr. StEvVENSON] has cited a very formidable array of 
precedents, many of which seem to be to the contrary of the rule as 
asserted by the Senator from Maine. My distinguished friend from 
Nevada (Mr. Stewart} shakes his head. 

Mr. STEWART. Not one of them, except GoLDTHWAITE’s case, is 
at all relevant. I think that is in point. 

Mr. HOWE. I am speaking, I trust, with becoming diffidence; I 
know where Iam speaking; I said many of the cases cited by the 
Senator from Kentucky seemed to be in conflict with the precedents 
asserted by the Senator from Maine. Of course, if the Senator from 
Nevada had not shaken his head, I should not have come to any defi- 
nite conclusion upon the subject until I had heard him; but it is 
very certain that, having shaken his head, I shall not come to any 
such conclusion until I have heard him. I myself, without any very 
accurate recollection, and certainly with no extensive reading, am 
profoundly impressed with the notion that you can find precedents in 
our history, brief as it is, which will sanction anything that any one 
Senator here wants to do in this particular case, and alah anything 
that the whole of us could do, if we were to do our best or our worst. 
I say, sir, lam afraid I have not as much veneration for precedents 
as Il ought to have. I profess to have some regard for law, when I 
know what it is, and I mean to pay it decent respect. 

Now, as I understand the law, the fundamental law, the supreme 
law, it accords to the State of Alabama the right to be represented 
here by two of her citizens, not by any two who happen to come 
here, but by the two who shall be selected for that purpose; by whom? 
Not by the governor, not by the secretary of state, but by the legis- 
lature of the State. Only the legislature of the State can select 
those Senators. 

I am told that an act of Congress was passed some six or seven 
years ago, declaring what the governor of a State should do in the 
case of the election of a Senator; that the soveruor of the State 
should certify to that fact; that the secretary of state should counter- 
sign ; and that the seal of the State shou!a be employed on the cre- 
dentials of the Senator-elect. That is aii very proper, i concede; but 
after all, I think, on reflection, we shail conclude that not the signa- 
ture of the governor, nor the signatuve of the secretary of state, nor 
the seal of the State, nor all these added,will make a Senator. I take 
it these little ceremonials are very inconsequential unless they are 
preceded by an election by the legislature of the State. 

But Senators say, I have heard several of them say, that the con- 
junction of these three little things—these two signatures and that 
seal—constitute what they call a prima-facie case, or prima-facie title 
to a seat, and, as my friend from Mississippi [Mr. ALCORN ] expressed it 
just now, it was like a patent to a piece of land; wherever that pat- 
ent was shown it made a prima-facie case of title, not conclusive. 
Well, suppose it is so; suppose these signatures and this seal are the 
equivalent of a patent to a piece of land ; the court which is trying 
an action of ejectment never says, when a party shows a patent, 
“ Here is a prima-facie title, and now I will pat the party holding the 
patent in possession of the land, and then i will try the question of 
title to it afterward.” The judge receives the patent, to be sure, as a 

iece of evidence, but before he passes judgment upon the right he 
Sats what can be said in contradiction of the patent. 

But it is argued here, as I understand, that we should pay so much 
respect, so much deference, to this prima-facie title, as it is called, that 
we should actually award the seat upon it. 
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Mr. CONKLING. No. 

Mr. HOWE. Then I have misunderstood the course of the debate. 
I have understood that because one individual brings Lere this 
certificate signed by a governor and a secretary of state, or purport- 
ing to be signed by a governor and a secretary of state, and to have 
the seal, we were to admit the party holding that piece of paper to 
the seat. 

Mr. CONKLING. We only allow him to become the sitting mem- 
ber; the seat to be contested afterward. 

Mr. HOWE. Then, the proposition is that we allow him to become 
the sitting member. In my careless and loose way of expression, I 
said we should award the seat. The Senator says, “No, but allow 
him to become the sitting member.” I suppose by that he is to sit, 
not in a seat, but somewhere else; otherwise we should award him 
the seat by allowing him to become a sitting Senator. 

Mr. CONKLING. My friend will pardon me. He is to be the sit- 
ting member pending the time when the Senate is engaged in award- 
ing the seat. 

Mr. HOWE. I understood that limitation, and that is the trouble. 
We say we do not know whether Alabama sent this man here or not, 
but we say we will take him out of respect te form and make a Sen- 
ator of him for the time being. Well, that would not be so very bad 
a thing if it were not followed by this other consequence, that we re- 
serve to ourselves the right to reconsider and reject his title to that 
seati after we have admitted him to it, after we have administered the 
oath to him which each one of us has taken. 

I was inclined.to think myself that before we allow any man to 
take a seat here we ought to know whether he comes here as the 
representative of a State or not; and when we have examined that 
question and settled it, it seems to me that that is an adjudication 
and I was inclined to think (and it was upon this point that I wanted 
a little time for consideration) that neither this Senate nor a sueceed- 
ing Senate ought to go back of our judgment. When some man comes 
here, any man claiming to be the select man of a State, and present- 
ing what you call prima-facie evidence of that fact, and when no man 
in the State says anything to the contrary, and no one else anywhere 
says anything to the contrary, I think you ought to administer the 
oath to that man. But if there is a question raised, if it is said that 
that signature of the governor is forged, and that seal of the secretary 
was stolen, or the impression of it, or if it is saidin any credible way 
that the man himself was not eligible; if any fair question is raised 
upon the validity of this prima-facie case, it has always seemed tome 
that the Senate ought to stop and determine that question, and when 
it was once adjudicated it was adjudicated for all time. 

This question was suggested to me very soon after I took my seat 
in this body, when the case of Mr. Stark, from Oregon, was before the 
Senate. It was suggested very forcibly the other day, when a com- 
mittee of this Senate proposed a reeolution which, if I remember, de- 
clares in terms that a seat which has been occupied by a gentleman 
acting as a member, with all the sanction upon him that rests upon 
every oneof you—a seat Which had been occupied for some years—was 
vacant. I was led then to speculate, not to investigate, but to spec- 
ulate in my own mind how it could be that that seat to which a 
State had accredited one of its citizens by certain evidences of title 
upon which the Senate had passed, and had declared them sufficient, 
was still vacant. I do not know that it can be so, 

Mr. CONKLING. May I ask a question ? 

Mr. HOWE. Certainly. 

Mn CONKLING. The rule which my honorable friend is contend- 
ing for, I submit to him, would not make such cases as he now refers 
to any fewer than they are, because in the case to which he alludes 
nobody contested; the Senator took his seat as he would under the 
rule which the Senator thinks should prevail; and long afterward 
arose the matter which has been made the occasion of assault upon 
the Senator’s right to sit. On the other hand, I submit to my friend, 
that if his rule prevails, that whenever a contest is notified to the 
Senate there is te be no sitting member until that contest is resolved, 
the Senate would virtually commit to every person in every State 
the right, by perhaps only a pro-forma contest, to hold in abeyance 
the right of the man who held the credentials, until in the lapse of 
time the committee of the body had been able to decide one way or 
the other the contested cases and to reach even the last case. 

Now I conceive, and this is the only additional remark I want to 
make, that the inconvenience of such a rule, the obvious greater security 
and convenience of the other rule, lies at the foundation of its adop- 
tion, and constitutes much of that foundation. If it be said that 
when I come with credentials specific and described by the statute, I 
may sit down for the time being, sit down conditionally, with the 
right to all comers to unseat me if they can, no great inconvenience 
is likely to result, especially in the case of a contest in bad faith; but 
once say that no man whose seat is contested shall ever become the 
sitting member until that contest ultimates, and I say it is a sort of 
reward offered, in all turbulent times of faction and party, for every 


* man who world spite another, or who would accomplish a purpose 


by it, to say, ‘I contest that seat, I present a memorial contesting 
it,” and thus hold in abeyance the right of every member of the Sen- 
ate, and every member of the House, if the rule could prevail there, 
until the appropriate committee could go through and decide all the 
cases, 

Mr. HOWE. Mr. President, I admit that the tribunal which 
passes upon the right of Senaiors to their seats, like the tribunal 
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which passes upon your title to your homestead, like the tribunals 
which pass upon all rights of life, of person, or of property, may be 
wicked and may abuse the powers reposed in it by the law. 
But, sir, we cannot get over the fact that the Constitution has vested 
in this body the prerogative of trying the right of its own members 
to the seats they claim here. You may abuse and trifle with that 
power. The Constitution, or those who made the Constitution, sup- 
pon you would be less likely to trifle with it than any other tri- 

unal they had thought of; but if it is true, as it certainly is true, as 
suggested by the Senator from New York, that if you adopt the rule 
which I have suggested, the Senate may lend itself in some evil time, 
by delaying a trial, to the nefarious purpose of keeping an honest 
and rightful claimant out of his seat, then what? 

Mr. CONKLING. If my friend will pardon me, I put a case where 
the Senate not only acts in good faith, but with the utmost possible 
diligence. Here are seventy-four men; one-third of them come in at 
atime. Here is one Committee of Privileges and Elections. Every 
new-comer, every man who pro himself to be sworn in on the 
4th of March, finds himself confronted by a petition signed by some 
man saying, “ I contest that seat.” Now, the Committee on Privileges 
and Elections is to sit down and go through, with all the assiduity 
which it can employ, and decide these cases, and the man can only 
take his seat who holds the credentials, one by one, as each case is 
passed upon. Without the Senate being guilty even of negligence 
or delay, or consulting its own eonvenience, sitting day om night, 
and going as fast as possible, if such were the rule in parliamentary 
bodies, particularly in a body so numerous as the House of Repre- 
sentatives, where all the members come in afresh every two years, it . 
seems to me very great inconvenience would occur. 

Mr. HOWE. Let us see. I am, in spite of myself, being drawn 
into something of a debate here, which I did not mean; but jet us see 
for a moment. Suppose that rule I have suggested—I do not insist 
upon it; Ido not know that it is the right rule—be adopted, and sup- 
pose the Senator from New York should by and by be provided with 
credentials, and should offer thom here; and suppose some man as 
malicious as myself should rise, or, not being permitted to speak to the 
Senate himself, should send a memorial here, questioning the validity 
of those credentials, that being a malicious act on my part, an en- 
tirely groundless act; and suppose the rule to be adopted that those 
credentials and my memorial go to this committee; the very next 
morning they take up the credentials before the Senate meets; there 
are the credentials in the very form in which the law requires New 
York to speak. What opposes these credentials? The declaration 
of some unknown man offering no testimony whatever, a mere de- 
nial that those credentials are just and true. That is all. That is 
the case that the committee would have to pass upon. Now, does my 
honorable friend suppose that in that case the Committee on Privi- 
leges and Elections are going to deliberate through a whole session, 
throngh a whole Congress, through the official life of a Senator, 
before they pass upon that case; for when the Senate met the next 
morning the Committee on Privileges and Elections, I take it, would 
report? But if the case was not exactly that; if the outside pro- 
testant should make the committee believe that behind his protest 
there was evidence to be adduced and which could be adduced within 
a reasonable time, which would impair the apparently good title 
presented by the Senator, would it not be the duty of the committee 
in that case to wait a reasonable time to hear that evidence? In the 
mean time the consequence is very clear: New York would not have 
a Senator here to which she is entitled. But suppose the committee 
or the Senate should jump to the contrary conclusion and say “ We 
will have New York represented somehow, by somebody, and inas- 
much as we do not know who it is that New York really wants to 
represent her here, but do know who has got the certificate of the gov- 
ernor, and who has got Possession of the seal of the secretary of state, 
we will take that man.” You do not respect the rights of New York 
when you admit him to a seat here; on the contrary, ze trample 
upon, you outrage;the rights of New York when, out of any respect 
for forms, you admit to a seat here as her represeutative aman whom 
she has not sent here by the voice of her legislature. 

Clearly the right thing to be done is to admit the man selected by 
the State and nobody > When a dispute arises who the man is, 
the question is whether we should try it before we admit anybody, or 
whether we should admit semebody and a % afterward. Let me 
say once more that I do not mean to insist that the rule I have sug- 
gested is the true rule, but it has always seemed to me that if the 
question was a new one, it is the rule that I should be very much in- 
clined to insist upon. I do not know but that we are precluded by 
precedents from adop it. As I now regard it, if Ishould find my- 
self forced by the strength of precedents to adopt a different rule, I 
think I should regret the fact. — 

Mr. SCHURZ. Mr. President, the Senator from Wisconsin [Mr. 
Howe] tells us that he is not in love with legislative precedents; 
neither am I, I think a many things have been done which 
ought not to serve as a rule for our future action; but precedents 
after all are things, sometimes, to shed light upon the reasoning 
of gentlemen at different times and under different circumstances ; so 
they are in this instance. It has been said here that precedent is al- 
together against the reference to a committee of the credentials of 

who, with regular credentials signed by the respective 
te executives, present themselves here for seats in the Senate. I 
find that recent precedents are almost uniformly the other way. In 
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fact, since I came into the Senate I do not remember a single case 
where a seat was contested and where the credentials presented were 
considered of sufficient force to entitle him who presented them to a 
seat in the Senate during the contest—not one. 

Let us go back two years, to the 4th of March, 1871. I find in the 
journal of the Senate the following : 


Mr. SHERMAN presented arene, signed by forty-five members of the senate 
and house of re tatives of the ure of the State of Alabama, against 
the admission of GEORGE GOLDTHWAITE to a seat in the Senate as a Senator from 
said State; which was read. 

After debate, 

On motion by Mr. SHERMAN, 

oan, That the protest, with the credentials of ..ir. GoLDTHWAITE, lie upon the 
table. 

Mr. FLANAGAN here submitted a motion that the oaths prescribed by law be 
administered by the Vice-President to Moraan C, HAMILTON, whose credentials as 
Senator-elect from the State of Texas were presented on the 13th of July, 1870. 

Mr. MORTON ted a certified copy of a joint resolution of the Jogialature 
of the State of Texas, cqucenss January 26, 1871, viding for the election of a 
United States Senator from that State on the 24th day of January, 1871, for the 
term of six years, commencing on the 4th day of March, 1871, and declaring the 
election of MorGAN C. HAMILTON, on the 22d of February, 1870, as Senator for said 
term, illegal; which was read. 

On motion by Mr. MORTON, 

Ordered, That the resolution of the legislature of the State of Texas and the 
<<" of Mr. Morcan C. Hamitron and Mr. Joseph J. Reynolds lie on the 
table. 

The fact is that on that day neither Mr. Gotpruwarrr nor Mr. 
HAMILTON was sworn in. We remember also that both those gentle- 
men were armed with the proper credentials from the governors of 
their respective States, and that as to the regularity of the credentials 
no question was raised; and yet, nevertheless, in the one case, upon 
the ground of a mere memorial signed by some members of the legis- 
lature, and in the other case upon credentials not signed by the gov- 
ernor of Texas, presented here by a contestant for Mr. Hammnron’s 
seat, neither Mr. HAMILTON nor Mr. GOLDTHWAITE was sworn in, but 
both cases were laid over for further investigation. I find in the 
journal of the Senate of March 13, 1871, first session Forty-second | 


Con » pages 34, 35, nine days.after the presentation of the cre- | 


dentials and the opening of the session, the following : 


On motion by Mr. ANTHONY, 

Ordered, That the credentials of Foster Blodgett, and the memorial of members 
of the general assembly of the State of Georgia against the admission of said Blod- 
gett to a seat in the Senate of the United States as a Senator from that State, be 
referred to the Committee on Privileges and Elections. 

I-admit that this is not a case in point; but further: 

Ordered, That the credentials of GEorcE GOLDTHWAITE, and the protest of mem- 
bers of the legislature of the State of Alabama against the election of said GoLb- 
THWAITE as a Senatorof the United States by the legislature of said State, be 
referred to the Committee on Privileges and Elections. 


And the same order was made in the case of Mr. Haminron. So, I 
think, I have shown that just two years ago, instead of following the 
rule from alleged precedents that a gentleman armed with proper cer- 
tificates shall be sworn in and seated, we adopted just the opposite 
rule. Now, I repeat, do not say that that precedent should be 
always recognized as a good rule to govern our action. There may 
be cases in which, as the Senator from New York observed, objections 
may be made to the seating of a Senator, of a very trivial character, 
when it would be very wrong to deny him his seat. 

Mr. MORTON. Will the Senator allow me to make a statement in 
regard to Mr. HAMILTON’s case? 

Mr. SCHURZ, Certainly. 

Mr. MORTON. The Senator undoubtedly wants to be correct in 
regard to the facts. : 

r. SCHURZ. Yes. 

Mr. MORTON. Mr. Hamrmtron was elected by the first legislature 
after reconstruction. He was elected for the short term, one day, 
and I think on the next day elected for the long term. Perhaps both 
elections were on the same day, but I think not. Afterward, and 
after another legislature had been elected, and, I think, atter another 
governor had been elected, though I am not sure about that—— 

Mr. SCHURZ. I think the Senator is wrong in that. 

Mr. MORTON. I am going to state. Afterward the legislature 
elected Mr. Reynolds to fill the vacancy. 

Mr. SCHURZ. It was not another but the same legislature. 

Mr. MORTON. And passed a joint resolution declaring the election 
of Mr. HamixTon for the long term to be void. The election was cer- 
tified in the usual form by the governor, and the credentials came 
here in that way; that is say, the credentials were prepared, the 
governor’s certificate drawn out, but it was not ree by him, through 
inadvertence. The governor telegraphed to the ident of the Sen- 

ate thai be ba lintended to sign the credentials of General Reynolds, 
but hie signat-7s had been omitted by inadvertence. When the ques- 
tion came before ‘5 Senate and the committee, it was considered just 
as if Ciernural Rev:.cids’s credentials had been signed by the governor ; 
86 thee “+ <5 one Certificate of the governor against another certifi- 
cate of ie sovetnor, and the question was, which of these two certiti- 
cates sicon.i ) > vail—totally unlike the case we have here. 

Mr. 8CH UZ. It was never denied that Mr. HamitTon had been 
elected at ihe proper time, according to the law governing senatorial 


Mr. MORTON. That is what the Senate found ; but the legislature 
of Texas thought not, and both of them were certified by the gov- 
ernor. 

Mr. SCHURZ. I remember the case myself. It was a notorious fact 











at the time, and subsequently proven, that Mr. Hamtron’s creden- 
tials were signed by the governor, and Mr. Reynolds’s were not, al- 
— I will admit that a letter was here stating that the governor 
would sign them. 

Mr. STEWART. The precise point in the case was this: The legis- 
lature met before the State had been re-admitted to representation. 
It elected Mr. HamILtTon for the short term and for the long term. 
The same legislature again convened before the short term had ex- 
pired, but after the State had been re-organized and the Senators 
admitted, and it was claimed, the State not having been admitted at 
the time, that the only election she could make would be the election 
for the short term to fjll the vacancy; that it could not elect for the 
long term to commence after the State was admitted. I have the 
report of the committee here. They held that the fact of the State not 
having been admitted to representation when the election occurred 
was immaterial; that it was the legislature elected next preceding the 
expiration of the term which was to choose the Senator, and that the 
act of admitting a State related back, and it stood the same as all 
other legislatures, just as a Territory would, and that it stood on the 
same ground. The point raised, however, was as to the power of that 
legislature to elect for a term that was to commence after the admis- 
sion of the State. 

Mr. SCHURZ. At any rate one fact is not questioned, and that is, 
that Mr. HAMILTON presented himself here with the regular creden- 
tials signed by the governor. 

Mr. CONKLING. The question was upon the State, and not upen 
the candidate. 

Mr. SCHURZ. But the State wasalso regularly admitted into the 
Union when Mr. HamMiLton and Mr. Reynolds presented themselves. 

Mr. STEWART. But it was not at the time of the election, 

Mr. CONKLING. A question was whether it could be treated as the 
Territories had been, where Senators had been elected by a territorial 
legislature, and their election had been held to become good when 
the State was admitted, or whether it did not fall within that cat- 
egory. So the Senator will see it was not a question of credentials, 
not a question of election, but a question whether any power existed 
in the world to elect anybody. 

Mr. SCHURZ. Is there not a similar question connected wiih this 
Alabama case? I will not make an argument upon its merits, for I 
have to admit that I have merely glanced over this memorial, and 
am not sufficiently conversant with its statements to form an opinion 
satisfactory to myself. Neither will I adopt the rule of the Senator 
from Wisconsin, that whenever a contest occurs the gentleman who 
presents the regular certificate should, under all circumstances, be 
kept out of his seat until the contest is decided; but I do think that, 
where allegations are made putting his right to that seat gravely in 
question, he ought not to be seated on the mere ground of his cre- 
dentials. 

One reason is the following: 

Nobody will doubt that the sitting member has a very great ad- 
vantage over the contestant ; that as long as the contest lasts he is 
practically a Senator of the United States; casts his vote as one of 
the Senators of his State; draws the salary of a Senator, and exer- 
cises a certain influence ; that therefore it is his interest to draw out 
the contest as long as possible, especially if his case is a bad one; 
while, on the other hand, if, grave allegations being found against 
the candidate armed with regular credentials, we do not seat either 
contestant, but keep them both out, it is the interest of both to ad- 
vance and push on the contest as rapidly as possible. Whether in 
this instance the allegations are grave enough to keep out both, I am 
not now ready to affirm, and I suppose a majority of the Senate have 
not sufficiently looked into the matter; but I think it is not asking too 
much that we should make haste slowly in this case, just as we have 
done in all others within my memory; that is to say, allegations being 
presented which some of us at least think are grave enough to keep 
the gentleman who claims the seat on the ground of a regular cer- 
tificate out of his seat, we shou!d, at any rate, be given time to study 
the subject until we can form, each one for bimeelf, a clear judgment 
of the question we have to deal with. I hope, therefore, that the 
motion for a postponement will be agreed to. 

Mr. FRELINGHUYSEN. I agree with the Senator from Wiscon- 
sin that this is not a question whether Mr. Spencer has got the gov- 
ernor’s certificate or not, but it is a question whether Mr. Spencer 
was elected by the legislature of Alabama. We have made certain 
rules by which we are to ascertain whether the legislature of Ala- 
bama have elected Mr. Spencer, and by which we have said we 
would be bound. The rule is, that the person who comes with the 
certificate of the governor, duly authenticate? , stating that the legis- 
lature of Alabama has elected him as a Senator, is to be received as 
Senator; not that he is to bu received as Senator provided no man 
from the State of Alabama contests his seat, out that, prima facie, if 
he has the certificate of the governor, duly authenticated, that he 
has been elected by the Senet we are to assume by that evidence 
that he has been so elected. 

Now, Mr. President, this case is peculiar in this: there ie no mem- 
ber of the Senate who questions that tle individual assuming to act 
as governor on the certificate is the governor of Alabama. That is a 
certain, fixed fact. Now, prima facie, 1 insist that the body which 
that admitted governer says is the legislature must, for these pur- 
poses, be accepted by the Senate as the legislature of Alabama. If the 
case of Alabama was like the case of Louisiana, where historically we 
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know there are two persons claiming to act as governor, we should 
have no certain basis upon which to rest the case; but here there is 
no doubt that the person who assumes to act as governor is the gov- 
ernor, and we are bound to accept for this purpose the y een 
which he certifies to be the legislature as the legislature of Alabaia, 
and to admit the State of Alabama to representation on this floor. 

Mr. TIPTON. I have no disposition to enter into the discussion of 
this question, but as reference has been made to precedents in con- 
nection with it, I wish to say this: The Senate has admitied a mem- 
ber without any certificate, and one of our number now taking part 
in this discussion has no single fragment of evidence before this body 
that he has been elected by any body a Senator of the United States. 
Under these circumstances, a gentleman comes here from Alabama, 
and brings some evidence, certainly, of an election. It may not be 
the highest evidence that might be furnished from the officers of a 
State, but he comes here, as I understand, for I have not looked into 
the document, with the testimony of the presiding officers of the 
State senate and the State house of representatives attesting the fact 
of his election. That is more testimony than is contained in the case 
of a gentieman who presents himself here and is sworn in without 
any certificate from the governor of his State or the presiding officers 
of the legislature. 

But we do not, with all this testimony in his behalf, ask for the 
admission of Mr. Sykes. We only ask that action be suspended in 
the case, and that the question be referred to the Committee on Privi- 
leges and Elections. That isa very modest demand. If it is com- 
petent to admit a Senator to a seat in this body without any creden- 
tials whatever, simply because you and I and all of us believe that 
he has received an election, how much more competent is it, and how 
much more modest is the request, that the credentials that have the 
attestation that the credentials of Mr. Sykes have, shall simply be 
referred to the Committee on Privileges and Elections, with the other 
credentials, that we may ascertain who has the real prima-facie right 
to the seat from the State of Alabama. s 

Mr. ALCORN. I desire to say a single word in reply to the position 
that was assumed by the Senator from Missouri in answer to that of 
the Senator from Wisconsin. The Senator from Missouri takes the 
position that a protest should not, in all cases, be sufficient to delay 
the question of qualification. I take the position that there must be 
a rule established, for the sufficiency of objections cannot be ascer- 
tained until inquired into, No one can tell whether the objections 
taken to the election are fallacious or real, until the question bas been 
inquired into by a competent authority. Therefore it is that the pe- 
tition or the remonstrance 

Mr. SCHURZ. Will the Senator fron: Mississippi permit me to state 
what I really did say, or meant to say.? 

Mr. ALCORN. Yes, sir. 

Mr. SCHURZ. I said that if by our action we made it generally 
known that any objection on the part of anybody might keep out of 
his seat a gentleman pesemning regular certificates and credentials 
from the governor of his State, it would be a very dangerous prac- 
tice; but I said also that if we made the rule that upon the ground 
of these credentials we seated the member at once, irrespective of the 
merits of the case that might be brought against him, it would be 
giving him a great advantage over his opponent, and make it his inter- 
est to prolong the contest as much as possible. I concluded, therefore, 
that the safest plan would be in certain cases when we, in our dis- 
cretion, considered the case against a gentleman presenting himself 
with proper credentials, grave enough, not to seat him during the 
contest; but, when we considered the allegations trivial, to seat him. 
Necessarily we must exercise considerable discretion in such matters. 
Furthermore, I concluded that in this case a majority of the Senate, 
probably, not having looked into the argument laid upon our tables 
this morning, we were not able to satisfy ourselves whether the alle- 
gations in this case were grave enough to keep Mr. Spencer out of his 
seat, or whether they were so trivial that, consistently with our con- 
victions of duty, we might admit him as the sitting member, and I 
therefore expressed the hope that the case might be poned. 

Mr. ALCORN. Iamesure I do not know whether the paper, the pro- 
test, the memorial that is now upon the table of the Senate, is well 
founded or not. I claim to have no opinion upon that subject, and 
I shall not make up my opinion upon that subject until I have fully 
investigated the case. But I rise now to protest against a rule that 
would permit the Senate to deprive one-third of the States, if you 
please, cr of the representative power of the Senate, of its right to 
sit in judgment here apon — question that might come before the 
Senate. Suppose ina time of high political excitement, if you please, 
upon the going out of an old Congress, the President was under arti- 
cles of impeachment, and a majority of the Senate should find that 
by keeping out one-third of the members they could go forward to 
work out their purposes upon that question of im hment, is there 
a Senator here who stands ready to affirm the tion that a remon- 
strance against the admission of a Senator who comes certified by the 
governor of a State shall be sufficient to withhold from him his right 
to partic'pate as a Senator upon the decision of that question? Ihold 
that, be the precedent what it may in the Senate on the subject, if 
that precedent has been established, I, for one, stand ready to break 
it down and say it shall be no precedent forme. When, under the 
law of Congress, a Senator-elect comes here with a certificate of the 
governor in his hands, a governor whose authority no one stands 
yeady to impeach or assail, with a legislature sitting in the State rec- 


ognized by the governor, he is prima facie entitled to a seat in this 
body and to be sworn in, and no safe rule can be — by the 
Senate to depart from the principle I here lay down. y depart- 
ure from this principle goes to the extreme that the honorable Senator 
from Wisconsin lays down, and that is the extreme limit of the case. 
His position is if his principle is recognized. 

In the logic of the Senator from Missouri there is a limp. He says, 
in certain cases, in trivial cases, fallacious cases, there should be no 
delay; but who is to judge of that? How can we judge of the fallacy 
of a protest here, until we have ascertained that y by an exami- 
nation into the case? There is no person to decide. First, upon the 
memorial or the remonstrance of any party, under the position assumed 
by the Senator from Wisconsin, we are called upon to send to distant 
States for witnesses, to California if you please, and it might be that 
the dominant majority of the Senate would have an object (for while 
the Senate is a high, exalted body, it is not held to be above the pas- 
sions of men, and we must confine it by and hold it to certain rules 
laid down, regarding the passions of men as facts) in keeping out 
Senators-elect from Californiaand from Oregon. These Senators com- 
ing fresh from the people mfght be able to turn the balanceon a grave 
and important question; and how easy would it be to file a protest 
here assailing the organization of the legislature or the election of the 
governor, in order that the majority in the Senate might go forward 
and accomplish its purpose on some question vital to the peace of this 
nation. 

Sir, I enter my protest against any such construction as this; 
against adhering to any such precedent as this. If the Senate has 
heretofore recognized any such policy, if it has recognized any such 
precedents, then I say that I stand here ready to-day, so far as my 
vote goes, to trample them under my feet. When a Senator-elect 
comes here asking to be sworn, presenting credentials in due form, 
under the act of Congress, certified to by the governor whose author- 
ity and whose prerogative there is none to dispute, I demand in the 
name of the State from which he comes that he shall be sworn and 
admitted to his seat. If there be those who protest; if there be those 
who have pleas to enter, let them enter their pleas and let them be 
heard, and if it turns out that there has been fraud, that there has 
been wrong, that we have done violence, if you please, under the 
authority of a certificate of the governor, we stand ready to right 
that wrong. Whether Mr. Spencer has been properly elected, I know 
not; whether the contestant is the proper person, I know not, and I 
do not ask to know. I only know the fact that the credentials read at 
the President’s desk are in due form of law; they have the attesta- 
tion that we require and have declared to be necessary to the admis- 
sion of a Senator to be sworn upon this floor ; and further than that I 
do not claim, and to-day will not farther inquire. 

M:. STEWART obtained the floor. 

Mr. CONKLING. Before my friend proceeds I ask him to indulge 

me one moment. Of the credentials received yesterday, upon which 
Senators were sworn in, twelve are in my hand, and not one of them 
is addressed to the President of the Seuate. I call attention to that 
fact in answer to the criticism made by the honorable Senator from 
Ohio, not now in his seat, [Mr. THURMAN.] He said Senator Spen- 
cer’s credentials were not addressed to the Presiding Officer of the 
Senate. Here are twelve of these credentials which we have re- 
ceived, and upon which Senators have been sworn in, not one of 
which was ad to the President of the Senate, all of them com- 
ing, I suppose, as did oe in an envelope addressed to the 
Presiding Officer of this y- 
- Mr. STEWART. Mr. President, T have, in a hurried manner, 
looked over the precodents that have been cited. I had looked over 
them on a former occasion, and was somewhat familiar with them. 
I undertake to say that there is no case, so far as I have heard in the 
debate, cited that is in point as against the admission of Mr. Spencer, 
with the exception of the GoLDTHWAITE case, and I think it is admit- 
ted on all hands that an error was committed in that case. I will 
state, as briefly as I can, what a few of these cases were. 

The case of Kensey Johns was a case where a vacancy had occurred, 
and the legislature had met and failed to elect, and the governor ap- 
pointed. The question arose as to the power of the governor to ap- 

int in such a case, the Constitution providing that when a vacancy 
coapased the governor might appoint. TbeSenate held that in that 
case it was a regular vacancy, and not a vacancy “happening” in 
the meaning of the Constitution, and consequently they did not admit 
Mr. Johns. They held that al h the credentials were regular 
still they were bound to take judi ce of the Constitution 
and of the fact that the legislatare had met, and those facts were then 
all before them, destroying the prima-facie case, and raising the ques- 
tion of the power of the governor. 

Lanman’s case was precisely a similar case. Sevier’s I think, 
was precisely the same, but it was decided exactly the other way. 
There the of Arkansas met before the State was admit- 
ted, and they elected Mr. Sevier and his colleague. Sevier drew the 
short term, which only lasted ’about a year, and expired before a 
meeting of the a It was held in that case that the vacanc 
“hap ” wi the of the Constitution. I believe it 
was same as the others, and I think if the decision in the other 
two cases was it this one was wrong. 

' ro came . I ask the Senator to give way to me to make a 
™m on. 

Mr. STEWART, I will in a few moments, 
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These cases all arose upon the theory that there was not a prima- 
facie case, because upon the law and certificate it appeared that the 
claimant was not entitled to a seat. That was the point made in 
those cases. There are innumerable cases, from the foundation of the 
Government, which have been cited in the books, where the party 
was admitted on the presentation of credentials, and those cases were 
cited in Stark’s case. Mr. Bayard, in reply to Judge Trumbull, drew a 
distinction in the case that was perfectly conclusive as to the pre- 
vious cases. He laid down the rule that there was not an excep- 
tion to + and maintained himself completely upon that point. 
But the Senate said, “Here is a personal objection, and it does 
not fall within the rule; here is a question that goes to the quali- 
fication.” Objection was raised to Stark that he was not loyal, 
and it was held that that did not fall within the rule. That was 
the decision in the Stark case. So far, the debate shows, Mr. Bayard 
had a clear case upon the precedents that were given, and nobody 
was able to furnish a precedent where there was a prima-facie case, 
and the party was qualified, that he had not been admitted to his 
seat. But the distinction was drawn in Stark’s case that here was 
a personal objection and a disqualification on account of disloyalty. 
Cases of disqualification of the person had arisen before that, such 
as alienage, not pecans, Sore. @ citizen nine years, or something of 
that kind. Those cases arisen and were met in limine; but where a 

arty was qualified it was not shown that a case had occurred where 
& was excluded. 

The Senator from Ohio [Mr. THURMAN] examined this subject most 
thoroughly in the GOLDTHWAITE case. This was after the subject had 
been referred to the committee. I think the argumentof the Senator 
from Ohio in that case satisfied every member of the Senate that the 
Senate had done wrong in referring the case; but when the case was 
understood, Mr. GOLDTHWAITE was admitted to his seat. 

In the case of Mr. HAMILTON the question arose in the minds of 
some Senators whether the State at the time had any right to elect a 
Senator. That was the case as presented. It was regular, as the com- 
mittee afterward held. 

The case of Stockton I recollect very well. There I do not know 
but pretty nearly a majority of the legislature, certainly a large num- 
ber of the legislature, sent a protest here, which was presented at the 
same time with the credentials; but the Senator was sworn in, and 
afterward, upon an ene it was held that he was not entitled 
to the seat for the reason that he was not elected. 

With the exception of the GOLDTHWalITE case, I am unable to find a 
single precedent against allowing the party who has a prima-facie 
case to take his seat in the first instance. If the law on its face, or 
the concurrent history of the country, of which the Senate is bound 
to take judicial cognizance, such as the meeting of a legislature, 
shows that the applicant is not entitled to a seat, then he has not a 
prima-facie case. Even if there were precedents to the contrary, it 
will be admitted that it is a safer rule to receive the Senator upon a 
prima-facie case and have the contest afterward, particularly in a 
case like this, where the legislature that elected the memorialist has 
ceased to exist and has been absorbed, has = into the other body, 
where the officers who participated in the election of the Senator who 
presents his credentials, the lieutenant-governor and speaker, are all 
acting in that legislature. The contesting power has ceased to exist. 
That we know, as a historical fact, if I may be allowed to refer to 
attested facts; so that there is very little doubt in this case that the 
applicant will be received at the proper time. I repeat, tliere is very 
little doubt, upon the whole state of the case, that the Senator who 
ote his credentials will ultimately be found entitled to the seat. 

®@ presents a oe case, and I submit that the safe and fair 
rule is to admit him. 
oan ee I call for the reading of the credentials of 

r. Sykes. 

The VICE-PRESIDENT. Pending the question of ponement, 
the Senator from Delaware asked for the reading of the credentials 
in the case of Mr. Sykes. Is the Senate ready for the question on 
the reading of the credentials ? 

The question being put, it was decided in the affirmative. 

Mr. BAYARD. I understand that the original paper has now been 
returned to the Senate. 

Mr. CAMERON. I wish Senators would give way for a moment. 
I desire to have an executive session for a very short time. However, 
I will wait until this paper is read. 

Mr. CONKLING. Ishould like to make an appeal to my honor- 
able friend. We can of this matter much more quickly now 
than by taking it up to-morrow and going over it afresh. My ag eve 
sion is that debate is nearly exhausted. So many Senators have 
been heard that those er ae will be able to say what 
they want to say without our sitting to an inconvenient hour. Un- 
less the Senator has some wish for an executive session, I 
think it would be a greater economy of time to act upon this subject 


now. : 
The VICE-PRESIDENT. Does the Senator from Pennsylvania 


move to go into executive session? 

Mr. C IN. Ishould be v lad, indeed, to give way to my 
friend from New York; but, in addition to the importance of having 
an executive session, some little time is needed for the formation of 
the committees of the Senate. 

What was the question last put to the Senate? 


Mr. CARPENTER. 
The VICE-PRESIDENT. Unless a motion is to go into oxecu- 





tive session, the Secretary will proceed to read the paper which has 
been ordered to be read. 

Mr. CAMERON. I give way until that paper is read. 

The chief clerk read as follows: 


Be it remembered that on Tuesday, the 3d day of December, A, D. 1872, it being 
the second Tuesday after the meeting and organization of the general assem!) 
of the State of Alabama, the senate of said general assembly, in the senate cham- 
ber, at the capitol, at Montgomery, openly and by a viva-voce vote of each sena- 
tor —es proceeded to name a person for Senator in Congress from the State of 
Alabama for the term beginning on the 4th day of March, A. D. i873; that the 
house of representatives of said general aoemkie, on said 3d day of December, 
failed to name a person for Senator in Congress as aforesaid, there being no quorum 
= in said house ; that on the succeeding day, at twelve o'clock meridian, tho 

wo houses of said general assembly met in the hall of the house of representatives, 
in the said capitol, at Montgomery, in joint assembly, when the journal of each 
house was read, and it appearing that the same person had not received a majority 
of all the votes cast in each house, the joint assembly then proceeded to choose 
openly, and by a viva-voce vote of cach member present, a person for the purpose 
aforesaid, and no person having received a majority of all the votes cast on said 
first day, the said two houses, in joint assembly, adjourned until twelve o'clock 
meridian of the succeeding day, and continued to meet and adjourn upon eac! 
succeeding day as aforesaid, until Tuesday, the 10th day of December, A. D. 
1872, upon which day, by a viva-voce vote of each member present, Francis W. 
Sykes, of Lawrence County, received sixty-nine votes for Senator in Congress as 
aforesaid, that being all the votes, a majority of all the members elected to both 
houses of the suid general assembly, and a quorum of each house being present 
and voting. Thereupon the said Francis W. Sykes was duly declared duly elected 
Senator in Congress from the State of Alabama, for the term aforesaid, as prescribed 
by the Constitution and laws. 

In witness whereof the president of the senate has hereunto set his hand, at- 
tested by the secretary of the senate, and the speaker of the house of representa 
tives has also set his hand, attested by the clerk of the house of representatives, 
at Montgomery, Alabama, this the llth day of December, A. D. 1872. 

Rk. H. ERWILN, 
: President of the Senate. 

Attest: 


MIKE L. WOOD, 
Secretary of the Senate. 
LEWIS M. STONE, 
Speaker of the House of Representatives. 
Attest: ELLIS PHELAN, 


Clerk of the House. 


Mr. BAYARD. Now, Mr. President, there has been read, and is now 
before the Senate, not a memerial or a petition of Mr. Sykes, but the 
certificate of his election, taken from the records spread upon the 
journals of the only body on earth that can elect a Senator for the 
State of Alabama. I do not propose to state in a genera: proposition 
the cases in which alone the Senate will instantly swear a member in 
upon the presentation of a certificate. There is no necessity in this 
case for attempting the definition of the abstract proposition. A\l 
generalities are dangerous. I do not propose to base this case upon 
a mere abstract generality in respect to the right of Senators instantly 
to be sworn in. There is much to be said upon the idea that no State 
should be for an hour unrepresented on this floor when the formal- 
ities of law indicate that her representative is present, ready to be 
qualified into office. 

But, sir, this is no case of that kind. The precedents which have 
been read, with delicate and carefu) discriminations between them, 
are entirely unnecessary fev the present case. The facts of the case 
are too robust to need finesse, to need technical argument. They are 

| before the Senate and before the country. What are the facts that 
the Senate is called upon to consider? Mr. Spencer presents him- 
self to be sworn in. He has a certificate from the governor of the 
State of Alabama. I shall presently consider the terms of that 
certilicate, not simply the fact that it is not directed to the Presi- 
dent of the Senate, but it will appear upon an examination of that 
certificate that nowhere does it state that a quorum of either honse 
that elected him were present and voted. Most carefully has that 
essential fact been omitted from the certificate. While I am on this 
subject I may as well refer to the law, and to the certificate which is 
alleged to have been made in accordance with the law. ‘The act of 
Congress of July 25, 1866, requires, without reading the prior portion, 
that— 


Each house shall openly, by a viva-voce vote of each member present, name one 
—— for Senator in Congress from said State, and the name of the person so voted 
or who shall have a m a of the whole number of votes cast in each honse 
shall be entered on the journal of each house by the clerk or secretary tiereof ; bat 
if either house shall fail to give such majority to any person on said day, that fact 
shall be entered on the journal. At twelve o'clock meridian of the day following 
that on which proceedings are required to take place, as aforesaid, the members of 
the two houses shall convene in joint assembly, and the journal of each house shall 
then be read, and if the same person shall have received a majority of al! the votes 
in each house, such person shall be declared duly elocted Senator to represent said 
State in the Congress of the United States. 


Then follows a provision that in case the two houses shall not have 
so elected, they shall then in joint assembly proceed to choose “ by a 
viva-voce vote of each member present.” Then what is required ? 

And the person having a majority of all the votes of the said joint assembly, a 
majority of all the members elected te both houses being present aud voting, shal! 
be declared duly elected. : 

Now, sir, let me see what this certificate says, and I draw the at- 
tention of the Senator from Indiana, [Mr. Morton, ] who I see is pay- 
ing attention to this portion of my remarks, to it. It declares : 


Bota houses of the said general assembly voted— 


How, is not stated— 


for a Senator of the State of Alabama, to represent the said State of Alabama in 
the Con of the United States, which said vote was spread upon the journals 
of each house; and said vote having been compared and counted by the general 
assembly of the State of Alabama in convention assembled— 
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Meaning the general assembly— 
on Wednesday, the 4th day of December, anno Domini 1872, at twelve o'clock 
meridian, it was ascertained and declared by said convention of the general assem- 
bly of the State of Alabama, that George E. Spencer, having received a majority 
of all the votes of both houses— 

There they stop. They do not declare that a majority of all the 
members elected to both houses were present and voting ; nor could 
that have been truthfully alleged to be the case. Omitting that fact, 
they say— 
having received a majority of all the votes of both houses, was duly elected 
Senator. 

Now, what is the requirement of the law? Not only that he should 
have received a majority of the votes of both houses, but a majority 
of all the members elected should be present and voting. Here I draw 
the attention of the Senate to the fact that nowhere, by intendment 
or by expression, does it appear that a quorum of that legislature was 
ever present or participated in these proceedings. 

Mr. CONKLING. ill it be disagreeable to my friend if I inter- 
rupt him for one moment? If it will not, I beg to call his atten- 
tion-—— 

Mr. BAYARD. I have the certificate before me; I had it copied, 
so that I cannot be mistaken about it. 

Mr. CONKLING. Ido not wish to interrupt the Senator, if it is 
disagreeable to him. 

Mr. BAYARD. I shall be through in a few moments, if it makes no 
difference to the Senator from New York. 

Mr. CONKLING,. Idonot understand whether my friend objects to 
my informing him of a fact or not. 

Mr. BAYARD. O, no; Ido not object to a fact, of course. 

Mr. CONKLING. The fact I wish to bring to his attention is this: 
I have been looking at the credentials (I have not looked at all of 
them) of the Senators who were sworn in yesterday, and so far as I 
have looked, I have not found one which states that a quorum of the 
two houses were present and voting. On the contrary, this certifi- 
cate in Mr. Spencer’s case is the most particular on that point of all 
the credentials which so far I have found; and that recites that a 
majority of all the votes, not “of both houses,” as the Senator read, 
but a majority “of all the votes in both houses,” if that makes any 
difference, were cast for Mr. Spencer. 

Mr. BAYARD. Yes, sir; and if the Senator wants something faller 
in regard to that I will refer him to the credentials of Mr. Sykes, and 
there he will find, in the credentials of Mr. Sykes, that on the 10th day 
of December, 1572— 

By a viva-voce vote of each member present, Francis W. Sykes, of Lawrence 
County, received sixty-nine votes for Senator in Congress as aforesaid, that bein 


all the votes, a majority of all the members elec to both houses of the sai 
general assembly, and a quorum of each house being present and voting. 


There was no contest in the cases referred to by the Senator from 
New York. He, himself, with the consent given, upén the most dis- 
tinct moral certainty of his election, of everybody present, was sworn 
in without any credentials yesterday. But suppose there had been 
a contest of that honorable Senator’s seat ; suppose there had been a 
contest with a certificate such as I have here read; what would he 
then have said? Would he not then have said that all the requisites 
of the law should formally be complied with in such a case as that? 

Now, Mr. President, the Senate must compare these two cases. 
They must first consider what expression of the voice of the State of 
Alabama is here before them to inform them whether of two men one 
has been elected. I have shown you that, by the certificate of this 
general assembly, the law of the United Statee regulating the election 
of Senators in Congress was complied with, according to the certifi- 
cate of the officers of the bodies who alone car elect a Senator; but 
the governor who signs a certificate does not in any line or by any 
word of his certificate attempt to certify a fact which could not be 
certified by him, because it would not be true, and certainly the rule 
of construction is that, as to what does not appear and as to what 
does not exist, the law is the same. 

Now, sir, who is David P. Lewis? The governor of Alabama. 
What did David P. Lewis, the governor of Alabama, declare ? 


On Saturday, the 23d of November, 1872, the two houses of the general assem- 
bly, at the hour appointed, again assembled in the hall of the house, when and 
where the presiding officer of the senate, in their presence, completed ine opening 
of the returns for the election of governor, lieutenant-governor, and other execu- 
tive officers of the State, and then and there published and declared that the re- 
turns established that Hon. David P. Lewis had received the highest number of 
votes for governor, and Hon. Alexander McKinstry the highest number of votes 
for ieutenant-governor, at the election held on the Tuesday after the first Monday 
of November, 1872, and they were declared elected to said offices. 

Thereupon a committee from the senate and the house was directed by the con- 
vention to be appointed to inform those gentlemen of their election and inquire 
when it would suit their pleasure to be insialled in their réspective offices. A 
joint committee was accordingly raised, who did communicate to them the resolu- 
tion of the convention of the two houses. 


Sir, the legislature which so acted, which so counted Governor Lewis 
into his office, is the same legislature that to-day informs the Senate 
by their certificate that Francis W. Sykes was elected to the Senate 
of the United States. But after Governor Lewis had taken his seat, 
after he had accepted the returns of that legislature as the voice to 
nominate him into induction into office by declaring the count to 
have been made in accordance with law, he saw fit to address his 
communications to another and distinct body of men, organized, as 
is alleged, not in accordance with the laws of that State. On page 
38 of this memorial which has been laid upon our tables—I read 


rec 
| tion 


this for the information of the Senate—will be found a communica- 
tion from Governor Lewis to Messrs. Martin and others. He pro- 
ceeded to ize this spontaneously created legislature, one that 
now has no existence, which has been fused with the legislature that 
elected Sykes, under the su ion of the Attorney-General of the 
United States speaking for the executive branchof this Government. 
To show the state of facts, let me read from Governor Lewis’s own 
declarations, his own letter: 

I am denied the pleasure on induction into office, of meeting the gen- 
eral aneny of the State Soeueis as an integral body, distinct only te tre 


houses which compose it as a constitutional assembly. For the first time in the 
a of our State, two bodies of men are assembled in the city of ere, 
each ¢ ce 


ng to be the — assembly of the State of Alabama, meeting at 
ferent places, oct nt officers, and each claiming a constitutional quorum 
of members, elected renee majority of their respective constituents. 

The length of time which this anomaly has existed leaves no room for me to hope 
that these claims can be adjusted by agreement between the bodies themselves. 
Such a triumph of reason and conciliation would have afforded a guarantee of har- 
mony in future action that would have been most fying to every right-minded 
man in the State. It isthe absence of this, and kindred circumstances, that add 


pain to the un t duty now devolved upon me, to determine, by executive 
a which of the two bodies is the constitutional general assembly of the 


He then proceeds to recite some of the facts that influenced his 
wer | in making this decision, and I refer only to the close of his re- 
marks: 

It is true that the means possessed by this department of ascertaining the evi- 
dence to its action are Menited sad imperfect. ans 

The necessity for Tioga action, and the want of power, precinde a fall investi- 
gation, and legislative action for contesting disputed seats will afford a means of 
tifying an error in the indispensadle action demanded at my hands. The ac- 

of epartment, by its ition, only renders the body so recognized 
de facto the general assembly of the State. The forum for contesting the ultimate 
right to seats is elsewhere. 

Here, then, we have from Governor Lewis, whose certificate is now 
relied upon as entitling Mr. Spencer to his seat, in the light of all the 
other facts accompanying it, the statement that the legislature so 
recognized by him is bry de facto, and not de jure. Now, I 
ask the Senate, can a member of this body be elected by a legislature 
de facto only ? 

r. MORTON. Whatis the date of that letter from Governor Lewis? 

Mr. BAYARD. November 25, 1872, after he was elected, after he 
was inaugurated, after he had been declared elected by the count of 
the legislature that elected Mr. Sykes. Let that question be consid- 
ered by the Senate. Are they prepared to declare that a governor 
shall certify (whether he does it in due form or not I waive for the 
present) the election of a Senator by a body that is a legislature de 
facto only, and not de jure? Cana legislature de facto choose a mem- 
ber of this body? Let any man who is a lawyer in this body answer 
that question in the affirmative if he can; and yet that is what the 
Senate must answer in the affirmative before they can seat a member 
in this body upon a certificate, by a governor, of an election by a body 
who are not de jure the legislature of the State, and declared not to be 
so by the very individual who has certified the election. Sir, if the 
case stood by itself, alone, the Senate would not and could not com- 
mit itself to such a proposition, that a body de facto can elect a mem- 
ber to this Senate. From such a dishonest foundation nothing legal 
can spring. The growth must partake of the nature of the soil from 
which it springs. There must be law for the basis or there can be no 
law for the fruits; therefore, if this case stood alone on the fact that 
a man came here claimirg to be elected by a legislature de facio only, 
the Senate would reject him upon that fact appearing. 

But that is only half of this case. Just as it appears that one man 
is elected by a legislature de facto, we find that the same governor 
who certifies him to have been so elected, is himself a certified gov- 
ernor by a legislature de jure, under whose count he takes his seat— 
under whose count he finds his title to his place. 

Talk of a prima-facie case in a case like this! Why, sir, the case is 
stronger upon one side than the other. Prima facie, under Governor 
Lewis’s own statement, he has certified to a legal impossibility, which 
is the election by a legislature de facio of a Senator of the United 
States. I therefore ask that this case be referred, when a com- 
mittee shall have been raised by this body, and certainly one 
will have to be, or should be, that the case shall go before them 
in order that we may have this question. fully examined. Here 
are two men, each claiming a seat—the one, as it turns out, claim- 
ing to be elected by a legislature de facto only, and he certified 
not in due form of law, and with no allegation on the part of 
the certifying officer that a quorum of the legislature were present 
and youd at the election ; the other certified to have been elected to 
the same seat in due form by the legislature, in accordance with its 
records, The Senate cannot shut their eyes to the fact that it is no 
mere technical question ; it is not the question of the momentary oc- 
cupancy of the seat, it is the broad and grave question whether, in 
the face of facts so strong as these, the Senate of the United States 
will shut their eyes to those truths which are historic, to those truths 
which are proven by the records, the records being before them, 
the records declaring that Mr. Spencer could not have been at any 
time the chosen Senator by a lawful legislature of the State of 
Alabama. The governor, who signs the certificate, declares they 
were not, because he himself declares and recognizes them in 
his publie communications as being a legislature de facto only. 
And will not the Senate take fart of the historic fact 
that under the suggestion of the executive brancheef this Govern- 
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ment, through the Attorney-General of the United States, there has 
been a fusion of the legislature, which does not to-day coutain any- 
thing like a quorum of those who voted to elect Mr. Spencer at any 
time 

These are the facts, which I believe are not disputable. The Senate 
knows them. In the face of these facts, in the face of these records, 
as they are now before the Senate, as at last we have got the cre- 
dentials, so called, of each of these parties before the Senate, and they 
know precisely the recognition which Governor Lewis has given the 
legislature that elected Mr. Sykes, by accepting his office from their | 
commi under their count, as the reg ar officers of the State, as 
he himself publicly declared by his letter addressed to the legis- 
lature that he izes this, I may term it revolutionary body, as 
the legislature de Facto only, will the Senate by their votes declare 
that a legislature recognized by the governor, who certifies to the 
Senator’s election as a legislature de facto only, is competent under 
the laws of this country to choose a Senator for a sovereign State ? 

Mr. STEWART. I simply wish to enter a protest against the 
Senate receiving as facts the statements here made. On the con- 
trary,so far from there not being a quorum of the legislature that 
elected Senator Spencer in the present legislature, there is a quorum 
of the whole legislature that icipated in his election in the 
legislature as now o i that, too, after three deaths. There 
is still a quorum of that legislature in the present legislature, and 
seven manors as I understand. That is my information, that those 
who elected him now constitute a majority of the legislature now 
in session in Ala 

Mr. BAYARD. Will the Senator state his authority for that asser- 
tion? Iam willing to give mine. Of course, we wish to obtain infor- 
mation on this subject. 

Mr. STEWART. The Senator-elect, Mr. Spencer, informs me of the 
fact ; and not only that: I have been watching the public prints and 
the contests there, and I know that both bodies are republican and 
are 80 organized, and that the same officers that presided over the 
body that elected Mr. Spencer are still holding office there. If the 
majority had been the other way, they would have their own speaker. 

Mr. BAYARD. There is an issue of fact here which I am not com- 
petent to settle; but issues of fact are very simple things. Time can 
always settle them properly. I understand from three gentlemen who 
are here present from the State of Alabama that I am correct in my 
assertion. 

Mr. MORTON. This controversy very clearly demonstrates the ne- 
cessity of having some rule prescribed by law, of accepting some form 
of evidence which shall entitle a Senator prima facie to hisseat. The 
law intended to accomplish that. If it oe failed to do it, it is be- 
cause of the infirmity of the law, or rather the weakness of those who 
attempted to prescribe such a rule. . 

The Senator from Delaware has read a letter here from Governor 
Lewis, dated the 25th day of November, 1872, in which he declined to 
recognize the court-house legislature, so called, as being the legisla- 
ture of Alabama. The Senator ought to have gone further and stated 
the fact that in three or four days after that time Governor Lewis be- 
came satisfied that he had made a mistake, that that was the legisla- 
ture, and he then recognized it as such, and recognized it in giving 
this certificate of election, which took place on the 4th of December. 
I have had placed in my hands within a few minutes a dispatch from 
Montgomery, Alabama, dated March 3, the day before yesterday, 
stating that— 


The supreme court decides the court-house assembly to be the general assembly 










of Ala 


That was the assembly which elected Mr. Spencer. The question 
came before that court, as I understand it, upon a law passed by what 
was called the court-house legislature, but I shall not now go into 
the merits. L intimate no opinion upon the merits of this question. 

Mr. BAYARD. May I ask the Senator a question of fact ? 

Mr. MORTON. Yes, sir. 

Mr. BAYARD. I have been informed that, since the fusion legisla- 
ture was organized, under a suggestion of Mr. Attorney-General Wil- 
liams, out of both sides, composed of portions of the two furmer 
rival bodies, that legislature has treated as nullities all the acts of 
the legislature whose action terminated in the election as certified 
by Governor Lewis. I am informed that, as a matter of fact, the fu- 
sion legislature, the one recognized and created under a suggestion 
of the Attorney-General, has treated as nullities all the acts of the 
other legislature, which Mr. Lewis had recognized, prior to that time, 


as the de facto. And when the honorable Senator says that 
I ought to have further and have stated that, whereas Governor 
Lewis, on the of November, did distinetly and formally assure 

is legi that they were only de facto the general assembly of 


the State, subsequently he revoked that opinion. Sir, in my opinion 

he never did revoke it, and he stands here to-day upon the fallacy 

~ a de facto legislature can lawfully elect a Senator of the United 
tates. 

Mr. MORTON. Why, Mr. President, the governor certainly did 
revoke that opinion. I understand he revoked it in various ways. 
Here is the e ce of it. Here is the evidence of it in the paper 
oy which he certifies that Mr. Spencer was elected by the legislature 


Mr. CONKLING. And also that he received a majority of all the 
votes in both houses. 








Mr. MORTON. Mr. President, the fact stated by the Senator from 
Delaware, and which he has no doubt been informed is true, would 
be important if it were true, on the final examination of this case as 
it may come before the Senate; but I am informed by Mr. Spencer 
himself, who must be presumed to know what the facts are, that the 
Senator from Delaware has been misinformed, and that the legisla- 
ture of Alabama, since the fusion, or since the Sykes legislature has 
been merged in the court-house legislature, has not treated the acts of 
the other as invalid before that time. If Mr. Spencer is correct, the 
Senator from Delaware has been misinformed. But this is not the 
time and place to go into that. That comes upon an examination of 
the merits. 

The case stands simply thns, that Mr. Spencer is certified to as 
being elected in accordance with the requirements of the law of Con- 
gress. Shall we submit to the requirements of the law of Congress, 
or shall we permit a mere memorialist, so far as now appears, to over- 
come the effect of a law of Congress by a petition sent to this body ¢ 
If there is to be any rule at all, we musi take that prescribed by the 
act of Congress. There can be no other safe rule. If the Senate may 
have departed from that in times past, I think it was an error. A 
Senator suggests, “Never but once.” It is not necessary to consider 
the merit of that precedent now. 

I wish to call the attention of the Senator from Delaware to the 
criticism he made upon these credentials, and I submit to that Sena- 
tor that he is mistaken in the effect of the language, and that the 
credentials are stronger in terms than they need be, and stronger in 
terms than the one upon which I was sworn in only yesterday, or 
the day before, and I think I was elected lawfully. 

Mr. BAYARD. Your seat had no contestant. 

Mr. MORTON. But we are not now speaking on the ground of con- 
test, but speaking of the terms of the credentials. 1 will tirst read 
the law and then read the certificate, and I think the Senator will 
become satisfied himself that the certificate is stronger than it need 
be in point of affirmation, 

The law provides that the two houses shall vote separately, and 
then that they shall meet on the second day in joint convention, and 
if, when they meet on the second day in joint convention, it appears 
that wr one person has received a majority of the votes of each 
house the day before, they shall simply declare the result, and they 
have no voting to do, but simply attest that result. But if it does 
not so_eee that one persen received a majority of each house the 
day before, then they shall vote. Now, how many are required to be 
proseat on the second day? Simply a majority of the whole num- 

er of the members of the legislature. There may not be a single 
senator present, and yet the joint convention is good provided the 
number of members of the house is great enough to be a majority of 
both houses. For example, the collene of Indiana consists of one 
hundred and fifty members—one hundred members of the house and 
fifty members of the senate. Now, if on the second day there are 
seventy-six members of the house present and not a single senator, 
that is a good joint convention, aol they can proceed to eleet a Sena- 
tor if it was not done before. It may consist entirely of the members 
of one house if there be a majority of the whole number of both 
houses present. Does the Senator understand my proposition ? 

Mr. BAYARD. I do, but I cannot agree tv it. 

Mr. MORTON. I think it is correct. I will read the law: 


But if the same person shall not have received a majority of the votes in each 
house, or if either house shall have failed to take proceedings as required by this 
act, the joint assembly shall then proceed to choose, by & viva-voce vote of each 


member prcerm, @ person for the purpose aforesaid, and a person having & major- 
ity of all the votes of the said joint assembly— 

Not a majority of each house, but a majority of all the votes of the 
joint assembly— 


a majority of all the members elected to both houses being present and votiug. 


That was the very mischief to be avoided, to prevent the breaking 
up of a quorum, to prevent one house from defeating the election of 
a Senator, as had occurred in my State and other States, and this law 
requires simply a majority of all the members. If all the members 
are one hundred and fifty senators and representatives both, and 
there are seventy-six representatives present and vo senator, then if 
thirty-nine representatives vote for one man, he is elected, because |) 
has a majority of the joint assembly, and in the joint assembly there 
is a majority of the members elected to both houses. 

Mr. BAYARD. Still, ought not the certificate to allege the fact just 
stated? 

Mr. MORTON. I was just going to cometo that. The certificate 
goes further than it need. In the first place, it goes on to state that 
the two houses met separately and voted on the first day, and that 
the vote was spread on the record, and then— 

Both houses of the said general assembly ‘voted for a Senator of the State of 
Alabama, to represent the said State of Alabama in the Congressof the United 
States, which said vote was spread upon the journals of each house, and said vote 
having been compared and counted by the general assembly of the State of Ala- 
bama in couventiia assembled, on Wednesday, the 4th day of December, anno 
Domini 1972, at twelve o’clock meridian, it was ascertained and devlared by said 

| convention of the genezal assembly of the State of Alabama, that George FE. 
Spencer, having received a majority of all the votes in both houses, was duly 
elected— 

If the word “both” there was changed to “each” there would be 
no question about it that there was an election on the first day ; 
but taking the word “ both” there as evidently used in the sense of 
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“each,” it means that he received a majority of all the votes in each 
house. The word “ both” is evidently u in that sense, and it re- 
quires a very sharp criticism to make it read anything else. But now 
read on— 

was duly elected Senator. 


Now, I take it for granted that my friend’s criticism is correct ; that 
the word “ both” does not mean “each ;” that he simply had a ma- 
jority of all the votes, counting them in any body. If you treat this as 
a certificate of election on the second day, in joint convention, it is 
unquestionably good, and shows more votes than are necessary, be- 
cause it shows that Mr. Spencer had a majority of the votes of both 
houses in joint convention on the second day. So, take it either way, 
the certificate is perfect. 

Mr. President, this is all I have to say. 

Mr. ANTHONY. I move that the Senate do now adjourn. [“O, no.”} 

Mr. MORTON and others. Let us finish this matter. 

Mr. ANTHONY. I withdraw the motion. 

Mr. FERRY, of Connecticut. Mr. President, I hope that Senators 
will not insist upon taking the final question on this proceeding to-day. 
Iam myself still in doubt as to what ought to be my vote upon the 
question of admitting Mr. Spencer to a seat, as having presented a 
yrima-facie case to the Senate. The differences as to fact which have 
Sheet exhibited here, the differences as to precedent, the large number 
of precedents, rnnning through many years of the history of the country, 
that have been presented, all seem to me to make it necessary that Sena- 
tors should have some little opportanity upon a question really so grave 
as this to consider what has been laid before us to-day, and to examine 
the precedents which have been set; for itis nota trivial question merely 
as to whether Mr, Spencer shall be permitted to take his seat while an 
inquiry is pending before the Committee on Privileges and Elections; 
but the question which is raised here is as to the capacity of a body 
of men in the State of Alabama to assemble together and elect a Sen- 
ator of the United States, and whether that capacity is one which we 
can recognize as being lawful. If there were no question about the 
legislature ; if there were not two bodies claiming to be general as- 
semblies of the State of Alabama, a very different case would be pre- 
sented here. The very grave question as to whether, under the law of 
1866, the certificate of the lawful governor of the State shall be held 
to be such evidence of the lawfulness of the legislature described in 
that certificate as the electing body of the Senator presenting himself, 
seems to me to require some little consideration. I know I certainly 
fee] as if I required consideration in order to enable me to decide cor- 
rectly upon this question, and I know that every Senator in this 
body desires to do in this matter simply what is right. I hope we 
shall not be pressed to a vote at once. 

Mr. THURMAN. I do not rise to argue the case, but to express the 
hope that it may lie over until to-morrow for further consideration. 
But before that is done I wish to make one statement of the fact as 
I understand it to be, and if I am wrong I shall desire to be cor- 
rected. 

I understand the facts of this case to be that the legislature which 
assembled at the State-house was recognized by the then governor of the 
State, Governor Lindsay. To that body he sent his annual message, 
so that that body has the recognition of the executive of that State. 
Furthermore, the senate of that body, containing, unquestionably as 
1 understood, and undeniably, a majority of members entitled to their 
seats, and who still hold their seats iv t!c legislature since both bodies 
have been merged, proceeded to canvass the votes for State officers pur- 
suant to the constitution of Alabama, and upon that canvass declared 
Mr. Lewis to be elected governor of that State, some other person to be 
elected lieutenant-governor, ahd some other persons elected to other 
oftices provided for by the constitution of that State. Those officers thus 
declared by that body to be elected were sworn in upon that canvass. 
If that was not a legal senate, then the votes for governor have 
never been legally canvassed in that State, and Governor Lewis has 
never been lawfully declared governor of Alabama, and so with the 
other officers, the votes for whom were canvassed at the same time. 
So that this very governor who gives a certificate to Mr. Spencer 
holds his office upon the theory that the senate of the State-house 
legislature, that legislature which elected Mr. Sykes, was the lawful 
senate of the State of Alabama. 

Well, sir, that is not all. That body passed a law which received 
the approval of the governor of the State, Governor Lindsay, and is 
a law of the State of Alabama, and thus, having exercised those func- 
tions of a oo assembled at the proper place, received the 
message of the governor of the State, canvassed the votes for gov- 
ernor and other State officers, declared the result of that canvass, and 
received the oaths of those persons thus declared to be elected. After 
all that, and with the fact undenied, as I understand it, that the sen- 
ate of that State legislature contained a majority of the legally 
elected senators of bama, it is now said that it is to be treated as 
simply an illegal mob! Well, sir, what then took place? This very 
same Governor Lewis, who holds his office of governor by the can- 
vass of that State-house legislature, turned around within a day or 
two after he had been thus declared to be elected, and had taken the 
oath of office, in pursuance of the canvass thus made, and repudiated 
the body that canvassed the votes and declared him elected, and ree- 
ognized a certain body of men, sitting in the United States court-house 
in the city of Montgomery, as the legislature of that State. 

Now, sir, it does seem to me that in such a case as that we are 
bound to send these credentials on both sides to the Committee on 
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Privileges and Elections. I repeat what I have said before, that 
there is but one legislature about whose constitational existence 
there is no question whatsoever. Then the certificate of the governor 
makes a prima-facie case,and entitles the person holdivg that cer- 
tificate to a seat in this body, and if his election is contested, it must 
be contested after he has taken his seat; but where there are two 
bodies, each claiming to be the legislature, that rule cannot apply. 

I said when I was up before this morning that the only doubt I 
had in my mind was whether the certificate of Governor Lewis is 
not prima-facie evidence that the body which elected Mr. Spencer is 
the legal legislature of that State. i admit there is room for dis- 
cussion upon that proposition; but it does seem to me that, looking 
at the facts as we have them before us, we can say that that prima- 
JSacie case does not exist, and that we are not bound to seat Mr. Spen- 
cer. I cannot say that these credentials, in view of the facts I have 
just stated to the Senate, and others that I might state, do: make a 
prima-facie case. 

I said in the argument on the resolution to admit Mr. GOLDTHWAITE 
that there was no case in the history of the country up to that time 
in which a Senator, holding a proper certificate of election by a proper 
legislature of a State entitled to representation in the Senate, had been 
denied his seat prima facie upon presenting his certificate. I believed 
that I was correct in that statement, though some of my friends told 
me I was not. I still think that I was. But at the same time that I 
was of that opinion, the Senate was of a different opinion, for they 
kept Mr. GoLpTHwalIre out of his seat for one year, or very nearly one 
year, although he had a certificate of electon as perfect as any mem- 
ber on the floor, and although there was no question whatsoever that 
the legislature by which he was elected was a legal, constitutional 
legislature. 

Then, sir, came the case of the Senator from North Carolina, [Mr. 
Ransom,] who also held a certificate of election from the acknowl- 
edged governor of the State of North Carolina, by the legislature of 
North Carolina, there being but one, and no question as to its con- 
stitutional validity ; and yet upon a memorial of Mr. Abbott, accom- 
panied with ear ae of legislative proceedings, just as here we 
have a transcript of the proceedings in Alabama, Mr. RaNsomM was 
kept out of his seat for months. Soit will not do to say that the 
Senate, at least in late years, is absolutely and positively committed 
to the doctrine that under all circumstances the certificate of the gov- 
ernor is to be received as prima-facie evidence that the person is en- 
titled to his seat. 

Mr. President, it seems to me that if ever there was a case that 
ought to go to the committee to be examined, this is one, and I pray 
Senators to beware how they seat Mr. Spencer, because the decision 
they make in this case may come up in judgment against them when 
they come to the case of ‘Louisiana. It is very true there is a differ- 
ence between the two cases. It is very true that Mr. Lewis is un- 
questionably governor of Alabama, and I think it is equally true that 
Mr. Kellogg is not governor of Louisiana. That, I think, is the case 
in regard to these two States, and it makes a very broad difference 
indeed ; but, nevertheless, this will be cited for the purpose of ad- 
mitting to a seat here a person who simply holds a certificate of Mr. 
Kellogg, of Louisiana. I think that all these cases, those from Lon- 
isiana and those from Alabama, should go to the committee and let 
the committee make a report. 

Mr. STEWART. I do not understand the facts to be as stated by 
the Senator from Ohio, and I wish to have an understanding of what 
are the facts. I suppose it is true that the legislature that met in 
the State-house did canvass the votes for State officers. They were 
presided over by the old officers who were going out; but that, 
I think, is an immaterial thing altogether. It is not a question of 
the election of governor, or whether the votes were properly counted 
or not. All admit that Governor Lewis is governor of Alabama. 
It was so palpable that a majority of the legislature had met in 
another place, that the governor was bound to recognize them, and 
did recognize them, as the legislature, and they proceeded to elect 
Mr. Spencer. There was a majority of all the members elected to 
each house present in each house and voting at the time. That is 
undoubtedly the fact. That subsequently they came ther with 
a portion of those who pretended to act in that body which elected 
Mr. Sykes, and that «ome of them left by the unanimous vote of all 
concerned, leaving those who elected Mr. Spencer a majority in each 
house. Retaining the officers that had been elected by them does not 
affect the case, except to show conclusively that they investigated 
the facts, and that, not only did the body that el Mr. Spencer 
decide it, but the other bod also decided it by going in and accept- 
ing the situation. The validity of that body has been decided by the 
supreme court of the State, and there is a majority to-day in that 
legislature who voted for Mr. Spencer, so that the action of the State 
is perfectly conclusive. Here were two bodies of men, each. claim- 
ing to be the legislature, the governor izing one and nobody 
recognizing the other. The body not by the governor, be- 
ing in the minority, went into the other y, fused with it, and re- 
mained in the minority, and are in the minority to-day. They them- 
selves, by g in with the others, admit that the majority were 
right, and its action becomes the unanimous action of the | ature, 

all concerned. Its validity was upheld by the supreme court of the 
State. I repeat that Iam informed that the legislature which is in 
session to-day contains a majority of men who voted for Mr. Spencer, 
notwithstanding there have been three deaths. The minority went 
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into that legislature and ratified the action of the governor in recog- 
nizing it, and ratified the action of the legislature that elected Mr. 
Spencer by going in and fusing with them and occupying seats there. 
The body that elected Mr. Spencer was sschandedt by the governor 
first. Subsequently it was recognized by the body of men who elected 
Mr. Sykes. 

Mr. CASSERLY. I ask the Senator from Nevada if that is not just 
as broad as it is long; whether the court-house legislature, by fusing 
with the remem egislature, did not acknowledge the validity of 
the latter 

Mr. STEWART. No; it is longer than it is broad, because there 
were more of the legislature who elected Mr. Spencer than of the 
other; the other went into the minority, and it is the majority that 
has a right to elect, and not the minority. They preserved the same 
organization—the same officers ; they had the majority, showing that 
they had the right to act; and their action is the action now of all. 
They have all come to the conclusion that the body that elected Mr. 
Spencer was the right one, and they are working there with them. 

The essence of the thing is that the majority of the legislature 
elected Mr. Spencer, and the fact that a minority attempted to elect an- 
other man shows that they were attempting to disorganize. The gov- 
ernor recognized the majority, and the minority attempted to elect a 
man, but subsequently the minority were bound to r ize the ma- 
jority, and did so; and it does not look very well to ask that the action 
of the minority that attempted to elect a Senator shouid be put 
ahead of the action of the majority. That is the fact. 

Mr. SAULSBURY. Mr. President, it is very evident that this mat- 
ter ought to be referred to some committee, a special committee or 
the standing Committee on Privileges and Electious. 

What are the facts presented in this case? The legislature of the 
State of Alabama consists of one hundred members of the lower house 
and thirty-three members of the senato. The legislature which 
elected Mr. Sykes had nineteen senators and fifty-four members of 
the house when it organized. That legislature was recognized by 
Governor Lindsay, then the governor of Alabama. Each house had 
a lawful quorum, organized under the laws of the State, and was 
recognized by Governor Lindsay, then the acknowledged governor 
of Alabama. Thus organized, it proceeded to count the votes, and 
declared the election of Governor Lewis. Governor Lewis, by ac- 
cepting the office thus conferred upon him, recognized the legal 
existence of that as the legal legislature of Alabama. That legis- 
lature proceeded to count the votes for the State officers that now 
hold, and are to-day holding, their offices by virtue of an election 
at the hands of the very Reliiedene that elected Mr. Sykes, the 
state treasurer, the auditor, and the other officers. They enacted 
general public laws that are yet in existence; whereas the body, 
claiming to be a legislative body, which elected Mr. Spencer was con- 
stituted of men eleven of whom held no certificate of election, and 
who have been ruled out by the present fusion legislature as men who 
never were entitled to sit in any legislative body. Two of the sen- 
ators who assisted in the election of Mr. Spencer are not members of 
the present legislature because they hold no certiticate of election, 
and, under the advice of the Attorney-General of the United States, 
they were declared wanting in qualifications anddo not to-day con- 
stitute part of the senate of the State of Alabama. And such is the 
fact, I am informed, in regard to members of the lower house who 
assisted in the election of Mr. Spencer. 

With such a state of facts staring us in the face we are bound to 
take historical notice of them. We know the fact—we cannot plead 
———— of the fact—that those two legislative bodies have been 
used, and that the members holding certificates of election now con- 
stitute the true legislature, and that after one the men who 
held no certificates there never was a quorum in the legislature that 
elected Mr. Spencer. 

Personally, I have no unkind feelings toward Mr. Spencer; his 
conduct has been courteous and gentlemanly. If I were to decide 
this question upon individual merits, being acquainted with Mr. 
Speneer and not with Mr. Sykes, I should naturally be inclined to go 
in favor of the man with whom my relations have always been 
friendly and kind; but looking at this as a question affecting the 
interests of the people of Alabama, as a question affecting the rights 
of the people of this whole country, (because if Mr. Spencer is not 
legally entitled to cast his vote here he has no right to come in and 
by his vote nullify the votes of gentlemen who are entitled to seats 
in this body and to vote upon the public laws of this country,) I must 
act on it according to my ledeinees of the law and the facts. 

And now with this state of facts staring us in the face, how can 
we justify ourselves before the world, how can we justify ourselves 
before the people of this country in seating in our body a gentleman 
when the facts of the case clearly show that the legislative body 


which conferred upon him an election was wholly illegal, has gone 
out of and has never been ized as a legislative body 
de by even rnor Lewis or anybody else ? 


facts are patent; the country knows them; and with the 
precedent which has been referred to where gentlemen differing in 
their politics from the majority on this floor have been denied the 
on the presentation of certificates properly signed by govern- 

ors, to be sworn in until the matter was passed upon by the proper 
committee, if the majority of this body, having the power to do it, ad- 
mit Mr. ee in violation of the precedents and of the rules which 
they in reference to political opponents, with the pro- 
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try, will fail to seat asa member of this body Mr. Spencer or Mr. 
Anybody else until, by the jud 





19 








test of the minority on this floor against it, what will be the judg- 
ment? It will be that there is a determination, right or wrong, to 
continue the majority of this Senate by seating gentlemen who have 
no claims to seats, or at least seating them before their claims have 
been investigated, and that against the protest of gentlemen here 
who believe they are not entitled to have seats in this body. 


I hope that the Senate, in justice to its own reputation, in justice 
ople of Alabama, in justice to the people of this whole coun- 


ent of the Senate, after investiga- 


tion, he has been declared legally entitled to his seat. As a member 


of this body I cannot consent that Mr. Spencer, for whom I have a 


kindly feeling, shall take his seat in this chamber under this state of 
facts, until some competent committee of this House have pronounced 
upon his case. 

Mr, CASSERLY. Mr. President—— 

Mr. CAMERON. Will the Senator give way for a moment? 

Mr. CASSERLY. Certainly. 

Mr. CAMERON. I tried a little while ago to get an executive ses- 
sion. It is too late for that now, and therefore I move that the 
Senate adjourn. 

Mr. GOLDTHWAITE. Will the gentleman withdraw that motion 
fora moment? [No.’] 

The motion was agreed to; and (at four o’clock and twenty-seven 
minutes p.m.) the Senate adjourned. 


IN THE SENATE. 


Fripay, March 7, 1873. 


Prayer by Rev. J. P. Newman, D. D. 
The journal of yesterday’s proceedings was read and approved. 
Hon. JoHN P. STOCKTON, Sean the State of New Jersey, appeared 
in his seat to-day. 
ELECTION OF CHAPLAIN. 
Mr. MORTON. I offer the following resolution, and ask for its 
present consideration : 


Resolved, That Rev. J. P. Newman, D. D., be, and he is hereby, appointed 
Chaplain to the Senate. 


The resolution was considered by unanimous consent and agreed to. 


PAPERS WITHDRAWN. 

On motion of Mr. PRATT, it was 

Ordered, That Anne E. Spurgeon have leave to withdraw from the files of the 
Senate her petition and papers pertaining te her application for a pension. 

On motion of Mr. PRATT, it was 

Ordered, That Andrew Johnson have leave to withdraw his petition and papers 
relative to an application for a pension from the files of the Senate. 

On motion of Mr. SCHURZ it was 

Ordered, That D. L. Duffy have leave to withdraw his petition and papers from 
the files of the Senate. 

Mr. WINDOM. I ask to have the following order made: 


Ordered, That John Lamb have leave to withdraw his petition and papers from 
the files of the Senate. 


Mr. SCOTT. I think there was an adverse report in that case. 
Mr. BUCKINGHAM. Then I suggest that copies of the papers be 
left. 

Mr. WINDOM. There is no objection to leaving copies. 

The VICE-PRESIDENT. That is the usual order. The order will 
be made with that modification. 

Mr. WINDOM. Very well. 


ORDER OF BUSINESS. 


The VICE-PRESIDENT. If there be no farther Senate resolutions 
to be offered, the resolution submitted yesterday by the Senator from 
Indiana, [Mr. Morton,] and laid on the table, wll now be called up. 

Mr. MORTON. I will not ask to have that resolution taken up this 
morning. 

Mr. HOWE. Does not the unfinished business of yesterday come 
up now? 

The VICE-PRESIDENT. During the morning hour morning busi- 
ness is first in order. 

Mr. HOWE. Is there a morning hour during an executive session ? 

The VICE-PRESIDENT. The Chair believes that in an executive 
session of the Senate petitions and Senate resolutions would be first 
in order in the morning hour. 

Mr. HOWE. I did not suppose that anything in the nature of legis- 
lative business could be transacted during a merely executive session 
of the Senate. I have no sort of objection, if there are petitions or 
resolutions to be submitted. : 

The VICE-PRESIDENT. The Chait will inform the Senator from 
Wisconsin that it would not be in order at an executive session for 
bills to be introduced or acted upon, but petitions and Senate resolu- 
tions are in order. This is an open session of the Senate. 


CREDENTIALS. 


Mr. HAMLIN. Mr. President, I rise for the purpose of presenting 
the credentials of the Senator from New York, [Mr. CONKLING, } which 
have now been received. I ask that they be read. 
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The chief clerk read the eredentials of Hon. Rosco“ CONKLING, 
chosen by the legislature of New York a Senator from that State for 
the term beginning March 4, 1873; and they were ordered to be filed. 


SENATOR FROM ALABAMA. 


The VICE-PRESIDENT. If there be no Senate resolutions, the 
Senate will resume the consideration of the motion of the Senator 
from Delaware [Mr. BAYARD] to postpone the question of adminis- 
tering the oath of office to Mr. Spencer as Senator-elect from Alabama. 

Mr. HOWE. That motion was to postpone until to-morrow, I think. 

Mr. BAYARD. The Senator is right. The papers which the Sen- 
ate had sent to the printer have not yet been returned; that is to 
say, the entire bulk of papers sent. One portion of the papers sent, 
or, rather, one of the papers included in those sent, was the certifi- 
cate of election of Mr. Sykes, signed by the officers of the two houses 
of the Alabama legislatare. That came back. The original paper is 
now here on the table of the Clerk ; bat the other papers in the case, 
the exbibits, &c., have not yet been returned; so that the reason for 
the postponement, I conceive, still exists. 

Mr. HOWE. Mr. President, considering that motion still before the 
Senate, L will submit a very few remarks upon it in addition to what 
I said yesterday. But I must say, to begin with, that since yesterday 
I have changed front. Yesterday I was in favor of the motion to 
postpone, and so said, for the reason that I had not had time to read 
what was submitted to the Senate by that citizen of Alabama who 
appears here against the right of Mr. Spencer. I was in favor of 
postponement because I wanted an opportunity to hear what was 
alleged against the right of Mr. Spencer. To-day I do not want any 
further postponement, because I have had an opportunity to read the 
counter-allegations. Therefore, I am prepared to-day, as I was not 
yesterday, to act upon the application of these contestants for a seat 
in the Senate. 

But upon the other question on which I commented somewhat yes- 
terday, | have not changed front. I still think, as I thought yester- 
day, that when an issue is raised upon the right of any applicant to 
a seat here, that issue should be heard and shoula be determined by 
the Senate, not after, but before, you decide it; not after, but before, 
the Senate awards the seat. That was what 1 suggested yesterday. 
A night’s reflection has rather confirmed than shaken that view. I 
was a little surprised yesterday to find that it was a view entertained 
by no single person in the Senate, so far as I could discover, except 
myself. I think there was a very general admission on the part of 
the Senate that whenever a man came here with what was called 
a prima-facie title, with some exeeptions, which different Senators 
stated differently, that prima-facie title should be respected, and the 
holder of it should be admitted to a seat, and then the Senate should 
take up the question, and try and determine it, whether that was a 
good or a false title. 

No two Senators seemed to have the same view as to the limitations 
which should be imposed upon this rule. My distinguished friend 
from Missouri [Mr. ScHurz] thought the prima-facie title should be 
respected by the Senate unless there were grave reasons for distrust- 
ing it. If there were grave reasons for distrusting it, then we should 
set it aside and try the truth of the case before we decided it. I did 
not quite like that limitation, because it seemed to me a little too in- 
definite. It did not seem to amount to a limitation at all. Of course, 
each Senator must judge for himself what was the gravity of the rea- 
sons for questioning this certificate. If my frend thinks in any given 
case there are grave reasons for questioning the authenticity of a cer- 
tificate, that authorizes him to disregard the certificate. If I think, 
in the same ease, that the reasons are trivial, that authorizes me to 
respect the certificate, to venerate the certificate. 

The Senator from Ohio, whom I do not see in his seat, {Mr. Taur- 
MAN, ] had a somewhat different rule, and a simpler one. If [ under- 
stood his statement of it, it amounted to about this: that the Senate 
was bound to respect tho certificate of a governor and the seal of the 
State when if was held by Senator GOLDTHWaITE, but was not under 
the slightest obligation to respect it when it was held by Senator 
Spencer. That rule has the advantage of extreme simplicity; it is 
quite intelligible; there is no need of any one’s mistaking it. In that 
respect it has the advantage, I think, of the rule suggested by the 
Senator from Missouri. But I do not quite like either of them. 

My friend from New Jersey [Mr. FRELINGHUYSEN]} had still an- 
other rule, even plainer, simpler, than that urged by the Senator 
from Ohio. His rule is that you should respect the certificate in all 
cases. Whoever brings here a certificate of a governor, countersigned 
hy the seeretary of state, and bearing upon its face the seal of the 
State, saying that he has been chosen by the State as a member of 
this body, that man, no matter what can be said to the contrary, 
must be allowed to step to your chair, sir, and to take upon himself 
the oath of a Senator, to take his seat among us, the Senators; to take 
upon himself the obligations of a Senator, though he may in fact 
never have had a vote though in fact his name may never have been 
mentioned in any legislative body having authority to choose a Sena- 
tor. If he has got that piece of paper, we must take off our hats 
to the paper; we must clothe him with the prerogatives of a Sena- 
tor for the time being, and let him wear those prerogatives until the 
Senate has tried the question of the validity of that certificate. 

Now, Mr. President, I do not like that rule. The Senator from New 
Jersey urged that your statute imposed that rule upon us. I think 
he is mistaken in his view of the statute. The statute does not say 
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any such thing. It does not declare what is the effect of that certifi- 
cate. The statute simply says that whoever comes here claiming a 
Senator’s seat should bring with him such evidence of his right. But 
I understand it to be merely directory, not mandatory at all; and I 
think the usage of the Senate sanctions that construction of the 
statute. 

I think the Senator from Nebraska [ Mr. TrPToN]} made a just com- 
mentary upon that rule. If the statute is mandatory, if it does mean 
to tell us that he who would have a seat here must bring such evi- 
dence, and whoever brings such evidence must be allowed to take his 
seat for the time being—if the statute means that, then the Senate 
acted in direct violation of the statute when, for a year, or something 
hke a year, it kept the Senator from Alabama [{ Mr. GOLDTHWAITE | 
out of his seat, who had just such a certificate; and it acted in just as 
palpable violation of that statute wher, only a few days since, it 
called to your desk and administered the oath to my distinguished 
friend, the Senator from New York, [Mr. ConkiiInG,]} who had not a 
scrap of paper about him, unless it was bank-note paper, or something 
of that sort. [Laughter.} 

Mr. President, my view is different from any of these. I say once 
more I think the time to try this question of title is when it is put in 
issue ; try it always before you award the seat, and not afterward. 
I do not like the idea of according a seat to a man, and then going on 
to try whether he has a right to it or not. It is not quite so bad as 
hanging a man and then trying him; but, in principle, it seems to me 
just as illogical and just a8 unreasonable. But when shall you con- 
sider the title putin issue? I think it is put in issue whenever it is 
so disputed as that you and I do not know what the truth about it is. 
No matter what sort of evidence a man brings here, or what the form 
of the evidence is, if you know a State having authority to choose a 
Senator has sent him here, that is evidence enough for you to act 
upon; it is evidence enough for me to aet upon; and we have never 
hesitated to act upon it; it is satisfactory. On the other hand, no 
matter what may be the form of evidence brought here by an appli- 
cant for a seat, if you do not believe that that form of evidence is 
accorded to bim by a State, or if you doubt upon the point, then I 
think you ought to stop and be informed before you accord him the 
seat. ° 

Mr. President, I said that since the adjournment I had looked into 
this memorial which is laid upon our tables. I may be mistaken about 
it; but my conclusion upon reading this easendtial is, that it does not 
assign the slightest reason in the world why Mr. Spencer should not 
take his seat here. It does not amount to an allegation that Mr. 
Spencer is not elected. It does not amount to an affirmation that 
the memorialist is elected. What does itsay? In two sentences, 
if I understand it, it says simply this: that a body of men equal 
in number to a quorum of the Alibonns legislature, each one of whom 
held a certificate of election, assembled one day and in one place, 
and cast their ballots for the memorialist. It does not say that those 
certificates were rightfully accorded to the holders. On the con- 
trary, as I understand it, it admits that a portion of those certificates, 
absolutely necessary to make up a quorum of the legislature, were 
stolen, or, what is equivalent to that, obtained without, I will not say 
the color of right, because, perhaps, it was the color of right, but it was 
so extremely faint a color that whoever reads the papers will hardly 
cateh its hue; and that is what I understand to be the case urged 
here against him who holds the certiticate. 

But now, in view of this case, I think the attitude of Senators who 
participated in the debate yesterday was a little peculiar. Here is a 
citizen of Alabama coming here with a oP certificate, and a por- 
tion of the Senate say, “ Pay respect to that certificate; no matter 
what is behind it, give him his seat ;” and another portion of the 
Senate say, “No; it will not do to accord that seat upon a mere cer- 
tificate, for here is another man who comes from Alabama and says 
the certificate was not rightly accorded to its holder.” But, when 
you go back to see out of what this controversy arose, we find that 
that committee who sent the memorialist here was a committee 
standing upon just this certificate, and that the other body which 
assumed to be the legislature of Alabama, and which sent Mr. Spen- 
cer here and obtained for him the certificate which he holds, were 
acting, a portion of them, without such a certificate. If, then, this 
certificate, this prima-facie case, is entitled to all that veneration 
which my friend from New Jersey and my friend from Indiana urge, 
why were not those men in Mon ery, who held just such papers, 
the legislature of Alabama ? ou say they did not represent the 
people of their tive districts. Well, I think that was a very 
good reason ; but they had the certificates. On the contrary, I want 
to say to my friends on the other side of the chamber, if certificates 
are good for the time being, if the people of Alabama ought to have 
respect for that Montgomery committee simply because they held the 
certificates of the secretary of state, if these certificates, these prima- 


facie cases, are entitled to such respect and sach veneration, what 


have they to say against the right of Mr. Spencer to take his seat 
here to-day, or yesterday? He has the certificate in due and ample 
form. 

Mr. President, I think if I had been a member of the Alabama 
legislature I should not have paid any more respect to those certifi- 
cates than was paid to them by the government of the State, ar‘ I 
do not pay such implicit respect to certificate held by Mr. Spen- 
cer, presented at your desk, as some of my friends think ought to be 
paid to it. I respect it as a prima-facie title, if you like that expres- 
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sion. I respect it because it is the best title here urged, and am will- 
ing to vote upon it, because I do not find anything urged in the me- 
morial which invalidates that certificate. 


ADJOURNMENT SINE DIE. 


Mr. CONKLING. Mr. President, I ask permission to offer the fol- 
lowing resolution, to lie on the table: 


Resolved, That on Tuesday, March 11, 1873, at two o'clock p. m., the President 
of the Senate adjourn the Senate sine die. 


Mr. MORTON. I object to the consideration of the resolution to- 


day. 
Mr. CONKLING. Ido not ask that it be considered to-day. I offer 
it to lie on the table. 


ALABAMA LEGISLATURE. 


Mr. COOPER. I offer the following resolution, and ask for its pres- 
ent consideration : 

Resolved, That the President be requested, if not incompatible with the public 
interest, to furnish the Senate with the correspondence between the Attorney- 
General of the United States and certain parties in the State of Alabama, in rela- 


tion to the fasion of the two bodies there existing, each claiming to be the legisla- 
ture of State. 


Mr. CONKLING. I have no objection to the resolution, excepting 
this: I object to it if its p e is to be madean argument for dc- 
ferring action upon the ae now pending until all this corre- 
spondence is sent here and printed. I do not believe myself that our 
duty or the public interest requires this session of the Senate to con- 
tinue a great while ; and I must object to anything which tends un- 
necessarily to prolong it. Therefore, I suggest that the resolution lie 
over, 

Mr. COOPER. Mr. President, I offered the resolution at this time 
to avoid the very thing suggested by the Senator from New York, to 
obtain the correspondence as soon as possible, so that we might have 
all the light upon this question which can be shed upon it. It was 
with no intertion to delay, but with the earnest desire to arrive at 
the facts connected with the whole matter. 

Mr. CONKLING. I beg to say to my friend that, if he wants the 
correspondence for use upon any question other than this, it will be 
just as well for him to have the resolution passed at a later day of 
this session, because the information will come in the recess and can- 
not be utilized until the next session of Congress. If he wants it, in 
order that we may wait to receive it and have it printed at this 
session before we act on this case, then I object to it. 

Mr. COOPER. I have no use for it in the world except upon this 
case, 

Mr. CONKLING. Then I object to it. Let the resolution lie over. 

The VICE-PRESIDENT. The Senator from New York objects to 
the present consideration of the resolution, and it will lic over. 


SENATOR FROM ALABAMA. 


Mr. GOLDTHWAITE. I would like to inquire whether the docu- 
ments accompanying the memorial of Mr. Sykes, presented a few 
days since, have been printed, and are before the Senate. 

The VICE-PRESIDENT. The Chair is informed that a portion of 
them have been returned from the printing-office, but not the whole. 

Mr. GOLDTHWAITE. Can we be informed when the remaining 
papers will probably be before the Senate? 

The VICE-PRESIDENT. The Chair is informed that they will be 
here on Saturday, to-morrow morning. 

Mr. GOLDTHWAITE. I should very much prefer to have all the 
papers before the Senate in this case, in order that this body may de- 
termine, as it will have to do, the effect of the certificate which has 
been already offered and laid on the table by Mr. Spoons as prima- 
JSacie evidence of his title to a seat. What I want the other papers 
for is in order that the Senate may consider whether those papers, 
(giving to the certificate the full effect which is claimed for it as 
being pine evidence of Mr. Spencer’s right,) upon a full con- 
sideration of the other evidence which will be before the Senate, are 
not sufficient to destroy the presumption arising from the certificate. 
I will, therefore, postpone any remarks of my own until those papers 
are before the Senate. 

The VICE-PRESIDENT. The question now is on the motion made 
by the Senator from Delaware, to postpone the consideration of the 
subject until to-morrow. 

r. BAYARD. Until the papers referred to are before the Senate 
in the Sykes case, which will be to-morrow, as we are informed, I 
will merel remark, in regard to what fell from the honorable Sena- 
tor from Wisconsin, [Mr. Howe,] who has been discussing this mat- 
ter this morning, that his remarks must have satisfied the Senate that 
it is tae they can pass judgment on this case, that the 
facts should be before them. ey now have a part of the case, but 
not the whole. They have what we admit to be a prima-facie case ; 
but whether that first face of these proceedings is not to be changed 
an and other matter is a — for them to consider. 
They cannot look at this ease in part. They cannot look at this case | 
in ts. They must take itas a whole. They must construe 
and cousider their duty under the law by the light of all the facts; and | 
until the exhibit and the papers connected with the case of Mr. Sykes 


are before the Senate, they will not have that information which will | 


prevent cavil as to facts. 
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_ There was yesterday a challenge, tosome facts which I stated upon 
information, thrown out by the Senator from Nevada, [ Mr. STEWART, } 
who, in very short terms, arraigned the facts I stated as inaccurate. 
His informant, one of the contesting parties to the cause, was giving 
him verbal information. On the other hand, there were parties in 
the chamber giving me information. Now, a great many of the facts 
alleged on either side are to be settled by the reeord, and that record 
will be contained in a public document which will be on our tables 
to-morrow morning. For that reason I ask a postponement, with ne 
desire to delay the decision of the Senate one instant of time after 
there shall have been an opportunity for proper discussion. So far 
from being a waste of time, this will he the wisest bestowal of time. 
We cannot too carefully consider thesé questions of a right to a seat 
in this body, with all its high powers and equal responsibilities. It 
is not simply a question concerning the individual who claims a seat; 
to him the effect is most trivial as compared with the result on thie 
rights of the people of his State and the rights of the people of all the 
other States. 

It must not be hurried through ; there must be deliberation upon 
it; and if the matter is to go over until to-morrow, I shall defer some 
remarks that I proposed to make in reply to the criticisms of the 
Senator from Indiana upon the act of Congress. I wiil defer them 
until the case shall come fully before the Senate. They will not be 
of great length. My motion before the Senate is to postpone this case 
until to-morrow morning, and I ask that the question be put on it. 

Mr. THURMAN. Before the vote is taken I wish to correct an error 
into which I fell yesterday from not having in my hand the authentic 
information now before me. I said yesterday, in the course of the 
remarks which I submitted, that the senate of Alabama—the unde- 
niable, lawful senate of Alabama—had counted the votes, showing 
Governor Lewis to be elected. I find, upon looking at the constitu- 
tion of that State, and the facts in this case, that it is not the senate 
that counts the vote, but it is counted in the presence of both houses, 
and that the vote was counted in the presence of both houses, there 
being nineteen senators present, which was a majority of the senate, 
that body consisting of thirty-three, and there being fifty-three mem- 
bers of the house of representatives present, which was a quorum, that 
body consisting of one hundred members, so that really the case is 
stronger than I supposed it to be yesterday. The votes were counted 
in the presence of a majority of the two houses, in strict pursuance 
of the constitution of the State of Alabama, and Mr. Lewis was de- 
clared to be elected governor, and another gentleman, whose name [ 
do not at this moment recollect, was declared to be elected lieutenant- 
governor ; and upon that canvass and declaration of the votes made 
in the legislature by which Mr. Sykes was afterward elected, Governor 
Lewis took his seat as governor of Alabama, and the other gentleman 
took his seat as presiding officer of the senate, as the lieutenant-gov- 
ernor of that State. 

Mr. CASSERLY. After all that has been said, it may be that I 
ought not to add a word to this debate; yet, upon a question like this, 
of so much moment in every view, it is perbaps the duty of each 
member not to withhold any contribution to the just solution of it 
which he thinks he can make. Ihave listened to the debate with great 
attention ; and I have earnestly considered the whole subject. It is 
a very important one. 

We have here two claimants for the vacant place of Senator for tie 
State of Alabama. One of them, lately a Senator here from that State, 
relies upon a certificate of the governor of the State, certifying to an 
election by one body claiming to be the legislature of the State. The 
other claimant is here relying upon the certificate of another body 
claiming to be the legislature of the State. The question to be decided 
is one of interest, undoubtedly, to the claimants themselves, but it has 
an importance far beyond that, because it involves the r ght of the State 
of Alabama to be represented in the Senate rightly ander her own con- 
stitution and laws and the Constitution and laws of the United States. 
Therefore I have listened with the utmost attention to everything that 
was said on either side. I have given to all that I heard and all that 
I could gather elsewhere the most studious aud impartial considera- 
tion. I have finally arrived at a solution which is satisfactery, at 
least, to myself. It is the more satisfactory that it enables me for the 
present, and for the purpose of the vote which I shall give at tho 
present stage of the matter, to put aside all the questions of law or 
of fact, either as to the manner in which the governor of the State 
received his title to his office, or as to the legality of the two rival 
organizations, each claiming to be the legislature of Alabama. 

It seems to me entirely idle to say that we have now within our 
reach any suflicient means for determining the question of the legality 
of the two rival legislatures. Yet that question is the essential ques- 
tion in this case. The certificate of the governor is nothing but a 
form; the seal of the State is nothing but a form. The substantial 

thing, the essential thing, and the only substantial and essential thing 
about the whole matter, is the election of the Senator for Alabama. 
Whether that election was good, or good for nothing, depends upon 
the question whether it was an election made by a lawful legislature, 
a legislature competent toelect. Yet this, which is the very question 
upon which everything tarns, happens to be one as to which we are 
wholly destitute of the means for arriving at a just judgment. 
| Now, sir, for the purpose of what I have to say i shall assame that 
the certificate of the governor of Alabama, upon which Mr. Spencer 
relies, is sufficient in form, and that Mr. Lewis, who gave it, was the 
lawful governor of the State. I shail also assume, for the same pur- 
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ose, that such a certificate makes a prima-facie case in favor of its 
folder, Mr. Spencer. That prima-facie case, however, is a mere pre- 
sumption of fact. it is not a conclusive presumption in any degree 
whatever. It is liable at all times to be rebutted by contrary pre- 
sumption. Down to this point it seems to me that there is no con- 
troversy between me and anybody who has yet spoken on the subject. 
Any division of opinion to arise must be as to what I am to say next. 

The question is, have we here the contrary presumptions to rebut—I 
do not say to destroy, but for the time being to rebut—the presump- 
tion of a prima-facie case in favor of Mr. Spencer arising upon the 
face of the governor’s certificate? I think we have. I freely admit 
that it is pot every idle rumor or loose allegation ; it is not every 
charge of irrelevant matter, or of relevart matter made by irrespon- 
sible parties, which should be entertained here as against the certifi- 
cate of the governor of a State showing the election of a Senator. 
It must be something which, in its nature and in the character of those 
making it, is sufficiently definite and grave to put the Senate upon 
inquiry ; to authorize it, nay, to oblige it, to institute an examination, 
so that before it acts it may be satisfied both as to the facts and the law. 
Have we not just such a case here ? Who willsay that, upon these con- 
tlicting credentials, the certificate of the governor of Alabama on the 
one hand, and the certificate of the body claiming to be, and by man 
believed to be, the lawful legislature of the State on the other hand, 
we have not enough, and more than enough, to put the Senate upon 
inquiry ; to oblige it to examine before it acts; to oblige it to refer 
this case to a proper committee to ascertain and report the facts 
and the law? That cannot bedenied. I think that is the proper test 
of when the prima-facie presumption in favor of the governor’s certifi- 
cate must be held to be suspended until the Senate can inquire and 
satisfy itself as to the jadgment to be rendered ; and that, sir, seems 
to me to bé the principle which reconciles the recént decisions at 
least, by this House, in similar cases. 

In the case of the Senator from Alabama, now in his seat, [Mr. GoLp- 
THWAITE, } he held the certificate of an officer admitted to be the gov- 
ernor, showing an election by a legislature which was admitted all 
around to be the lawful legislature, and the only legislature, in the 
State of Alabama, and Ke was here the sole claimant, without any op- 
position or contest as to his title. Yet,sir, upon a protest, or something 
in that nature, sent here, purporting to be signed by members of the 
legislature of Alabama, not the act in any sense of the legislature 
itself, his credentials were referred to a committee, and he himself was 
kept out of his seat, and the State of Alabama was deprived of her 
full representation in this body for ten or twelve months. That must 
have been upon the idea that the prima-facie case made by the gov- 
ernor’s certificate was for the time being suspended by the allegations 
on the other side. I think the Senate went very far indeed, too far, in 
that case. I voted against the reference ; I voted against the exclu- 
sion of the Senator from Alabama from his seat in this body. That 
case was the very strongest of all the recent precedents in this body 
that can be cited. 

Another case was the case of the election of the Senator from Texas, 
[Mr. HaMiLron.] He was here with a regular certificate of the gov- 
ernor of the State, showing an election by the legislature of the State. 
The Senate allowed the prima-facie presumption arising upon that 
certificate to be overcome by a telegram from the governor of the 
State that a void paper in the hands of General Reynolds had not been 
signed by him through inadvertence, and that he meant to issue to 
him the same kind of certificate in every respect that he had previously 
issued to Mr. HAMILTON, 

The next and latest case was the case of the Senator from North 
Carolina, [Mr. RansoM.] He came here with the certificate of the 
governor of the State, certifying to an election by the legislature of 
North Carolina. There was no controversy as to the title of the gov- 
ernor, none as to the power of the legislature; and yet do we not all 
remember that his case was referred to a committee, where it re- 
mained along time? It was not until after the lanse of many, many 
weeks that he was admitted to his seat. 

In the last two cases, as in the first case, the Senate decided that 
the prima-facie presumption arising from a certificate of the admitted 
governor, regular and sufficient in form, should be overcome in the 
one case by a telegram from the governor, or purporting to be from 
him—a most dangerous precedent, as it seems to me—and in the 
other case by a mere contest promoted by an antagonist backed by 
something in the form of remonstrance or protest from a portion of 
the members of the legislature of North Carolina. 

In this case we have every clement that existed in any of the con- 
tests of which I have just spoken in which the Senate uniformly 
adopted the course of a reference to a committee to inquire and re- 
port. We not only have every element that was there, but we have 
more. We have the solemn certificate of a body purporting to be 
the general assembly of the State of Alabama, declaring the election 
of another person than the person who holds the governor’s certificate. 
I es of course, of Mr. Sykes. 

he question is, shall a state of facts in the present case much more 
otent to overcome the technical presumption of the governor's cer- 
ificate, than those which in the three cases I have cited were held 
suflicient by the Senate to hang up the governor's certificate for weeks 
and months in our committee, be held insufficient now to send the 


present case to a committee for examination f 


That is the question for the Senate to decide, whether the rule 
works but one way, 


We shall not adequately weigh the facts that cut down the prima- 
facie case made by the governor’s certificate unless we keep in mind 
the cirenmstances that surround the case. Alabama was in a semi- 
revolutionary condition at the time of the alleged election of Mr. 
Spencer. She had two legislatures, and a governor who took his title 
from one legislature, and then took sides with the other. The case 
before us is not to be tried by ordinary rules. It is anomalous. To 
apply to it the ordinary rules of interpretation of statutes and certifi- 
cates would be a solecism, or worse. "The only safety is in remitting 
both claimants to our committee for its inquiry and report. 

There is nothing in the idea that has been so much insisted upon 
by the Senator from New York, [Mr. CoNKLING,] and I believe by the 
Senator from Indiana, [Mr. Morton,] that Mr. Sykes is here as a 
mere “ memorialist,” not asa Senator. Why, sir, is not such talk the 
worst word-catching? Is it not the merest hair-splitting that ever 
was? Mr, = is here claiming to be a Senator from the State of 
Alabama. He presents his memorial, setting forth his credentials 
from the Alabama legislature with the other grounds upon which he 
claims the seat, in respectful and proper terms. He is not to be de- 
prived of his right to a seat in this body because he has resorted to 
an unusual mode of asserting it. It is unusual, doubtless, but it 
is by no means an unsatisfactory mode. On the contrary, it has 
relieved some of us at least of a good deal of labor in ascertaining 
the grounds on which he relies, that he has taken the pains to sp 
them so fally before us. A State is not to lose her Senator in this 
body because one, two, or three Senators, however able and eminent, 
seek to cry him down as a “memorialist.” The right of every 
citizen, the humblest as well as the highest, to address the Senate 
of the United States by memorial in defense of his rights, or in the 
assertion of the rights of others, is absolute and indefeasible. Itis too 
substantial a thing to be frittered away by a phrase in the mouth of 
any Senator. 

On these views I rest my vote. Here is a case of so much gravity 
and difficulty, in which no Senator knows the essential facts, as to 
put the Senate upon inquiry, to call for a reference and investiga- 
tion by a committee. It is, therefore, a case sufficient to overcome 
the prima-facie presumption of the certificate of the governor; there- 
fore I shall vote for the motion to refer to a committee, or I shall vote 
for a postponement until to-morrow, to give us all, myself included, 
further time for the examination necessary to enable us to form a 
judgment. 

This is the safe course. It casts no imputation on either claimant. 
It is our only secnrity against doing a wrong to either, and, what is 
more vital, to the State-of Alabama, and to the Senate as a part of 
the Congress of the United States. 

* There is nothing in the practice of the House of Represeutatives, 
as alleged, of admitting every person who presents himself with the 
certificate of the proper officer. From the great number of that 
House any other course would be impracticable. The case in that 
House is a case of necessity; and yet even there, as everywhere in 
the instance of a legislative bedy, it is avery grievous evil, even 
though it be a choice of evils, that one or more men shall sit in a leg- 
islative body and help to make laws, even in cases where the pas- 
sage of the act depends on their votes, and yet it shall turn out final- 
ly that the claim under which they sat there was utterly null and 
void from the beginning. The smaller the body the ter the evil. 
In the Senate it is an evil so great that it is difficult to say that it 
is not a paramount consideration. 

The VICE-PRESIDENT. The question is on the motion of the 
Senator from Delaware, to postpone the administration of the oath to 
Mr. Spencer until to-morrow. 

Mr. BAYARD. I ask pardon of the Chair; but, as it was my mo- 
tion, I think the Chair misapprehendsit. It was to postpone the con- 
sideration of the case, not the administration of the oath. 

The VICE-PRESIDENT. The Chair will put it in that form if that 
is the precise motion. The question is on the motion to postpone. 

Mr. BAYARD. I call for the yeas and nays. 

The pose and nays were ordered. 

Mr. BAYARD. I cannot forbear to state to the Senate — that 
it is understood, it having been stated by the clerk at the desk, that 
the papers originally laid before the Senate, and sent by its order to 
the hands of the printer, have not yet been returned, but will be here 
to-morrow morning. 

Mr. CONKLING. It is also understood by me that every element 
that enters into this judgment is before us, and has been for two days 
at least. 

Mr. BAYARD. That is the understanding of the Senator from New 
York. I beg leave to disclaim that as being mine, or that of many 
others around me. 

Mr. CONKLING. WhenIs of my understanding, I for 
myself, and not for my honorable friend from Delaware ; and therefore 


Isaid that my understanding was, and is, that every t of which 
ser ceqeeetn een Nee us, and, I repeat, I speak only 
myself. 


The question being taken by yeas and nays, resulted—yeas 24, nays 

32; as follows : 

Ferry ot Cesneotions Geldtheite: Harzltien et 

ch Se errimon, Norwood, Ransom, ’ 

Heh ae die ak bocesios Bettini, Oat, Cotems 
Conover, Dorsey, Ferry of Michigan, Flanagan, 


Davis, Fen 
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Frelinghuysen, Gilbert, Hamlin, Howe, Ingalls, Lewis, Logan, Mitchell, Morrill of 
re Morrill of Vermont, Morton, Oglesby, Pratt, Ramecy, Sargent, Stewart, 


Wadleigh, West, and Wihdom—32. 
oor , Boreman, Carpenter, Edmunds, Hitch- 


A NT—Messrs. Allison, An 
cock, Johnson, Jones, Patterson, , Sherman, Sprague, Sumner, and 


Wright—l4. 

So the motion was not agreed to. 

Mr. BAYARD. I now move that the credentials of Mr. Spencer, as 
Senator from Alabama, and those of Mr. Sykes, claiming also a seat 
in this body as Senator from the same State, be referred to a commit- 
tee of the Senate—and there being as yet no standing committees 
appointed by this body, I move that it be a special committee—who 
shall consider and report to the Senate upon the title of each of these 


contestants. 

The VICE-PRESIDENT. The Senator from Delaware moves that 
the case—— 5 

Mr. BAYARD. Before that question is taken I desire to submit some 


remarks. 

The VICE-PRESIDENT. The Chair will state the question. The 
Senator from Delaware moves that the cases of Mr. Spencer and Mr. 
Sykes be referred to a special committee of this body. 

Mr. BAYARD. Of five. 

The VICE-PRESIDENT. A special committee of five members. 

Mr. BAYARD. Mr. President, the last vote which was announced 
signified the intention of the Senate not to postpone the consideration 
of this question until the papers should come in; but I still trust that 
they will see the necessity of submitting these varied claims for the 
same seat to the scrutiny and consideration usually given to measures 
before they are reported for the action of the entire body. 

I do not propose to reiterate at any length the propositions which 
I yesterday submitted to the Senate, but merely to refer to some of 
the propositions which were submitted by the honorable Senator 
from Indiana [Mr. Morton | yesterday, and to which, owing to the 
late stage of the debate, I did not then reply, and yet which I think 
it important should be corrected ; and I trust that I may even have 
from him a reconsideration of his opinion in regard to the act of 
Congress under which legislatures elect Senators to this body. 

It was stated by the honorable Senator, that in the joint assembly 
contemplated by the act of Congress, which means the assembly of the 
two houses of the legislature, to use his words, “ There may not be a 
single senator present, and yet the joint convention is good, provided 
the number of members of the house is great enough to be a majority 
of both houses.” 

He stated that proposition very distinctly, and I dissented from it 
at the time. Upon reflection I continue my dissent, and I submit to 
the honorable Senator that he entirely destroys the essential meaning 
of the plain words of the act when he declares that a joint assembly 
can be composed of members of one house alone. The word “joint,” 
in itself, has an express, emphatic eee heme the union ot 
two or more bodies, or parts. It could not be joint if there was only 
a simple integer; it must be the union of integers. Therefore when 
the honorable Senator declares that there can be a mecting of a legis- 
lature, to be called a joint assembly of both houses, with no member 
of one of the houses present, it seems to me, with all due respect to 
him, I will not term it an absurdity, but I say it is a flat contradic- 
tion of the natural and essential meaning of the words of the statute. 
He was driven te such a construction in order to overcome the mani- 
fest defects of the certificate presented here on behalf of Mr. Spencer. 
I stated yesterday that this certificate nowhere declares that the 
houses voted together, or that they voted separately; it nowhere de- 
clares that there was a quorum of either branch of the legislature 
present at the time of the vote; and having the paper before me, I 
reiterate the statement. 

It is here declared that “ both houses of the general assembly voted 
for a Senator from the State of Alabama to represent the said State 
of Alabama in the Congress of the United States.” That is the state- 
ment, that “both houses” voted. How did they vote? Did they 
vote according to the act of Congress—each house openly by a viva- 
voce vote of each member—for a person who, to be chosen, must have 
a majority of the whole number of votes cast in the house? Sir, that 
does not appear ; it cannot be implied ; and yet it is essential where 
the election took place by each house in the absence of the other. We 
are left entirely in the dark whether, when it says both houses voted, 
it means that they respectively voted in their respective chambers ; 
nor does it give you any information as to whether a quorum was 
re being no statement, and no justifiable presumption in 
a case of this kind, because here the law is mandatory, what are we 
todo? I say the law of 1866 is not oy a declaratory act; there 
‘is a mandatory process prescribed by the law which must be followed, 
or no election can ensve. Here, under the mandatory provisions of 
this act, for an election by each house, each member voting 
viva voce, & y of each being required to be present, there is no 

upon the part of this certificate that such an election was 

held by each house separately. No statement appearing that 
the houses voted suparately and elected, we come to what is then re- 
quired by the act—that they shall meet in joint assombly fur the 
prapens as Seeting be at ee and there, as I pointed out yes- 
Y, the certificate is fatally defective, stopping short at the very 
point of the essence of this election. The certificate states that 
George E. Spencer, having received a majority of all the votes in 
houses, was duly elected Senator.” That is not the act of Con- 

That 


is not in accordance with the mandatory provisions of 
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this law, because it requires that he should receive the votes of a 
majority of all the members elected, both houses being present and 
voting. There is nothing on the face of this paper to show that a 
majority of either house or of both houses was ever present and voted. 

Are we to be forced to the construction of the honorable Senator 
from Indiana, that one house alone, having within itself a numerical 
majority of the membership of both houses, may elect a Senator? 
Let me give you his language: 

The legislature of Indiana consists of one hundred and fifty members—one hun- 
dred members of the house and ae ae of the senate. Now if, on the sec- 


ond day, there are seventy-six members of the house present, and not a single sena- 
tor, that is a good joint convention, and they can proceed to elect a Senator. 


Sir, to call such an assemblage a joint convention is an abuse of 
terms. I know that this act was intended to prevent the effect of a 
factious majority in one branch of the assembly refusing to meet in 
joint convention; but to say that a joint assembly can consist of 
members of one house alone is simply to destroy the necessary mean- 
ing of words and the intent which the law of Congress was framed to 
effectuate. 

So much for that proposition, which I deny, that you can turn a 
meeting of a single house into a joint meeting of two houses by simply 
giving notice to one house, if they do not choose to attend. There 
must be a majority of the entire legislature, and that majority must 
be composed, in part, of members of each house; otherwise it is a 
simple abuse of language, a denial of the just force of words, to say 
that a joint assembly can consist of the members of a single house. 

But, Mr. President, as I said, the Senator from Nevada [ Mr. Stew- 
ART] yesterday very positively questioned the accuracy of the state- 
ments I made in regard to the composition of the bodies, each claim- 
ing to be the legislature, that elected these two contestants. I said 
then, and I now repeat, upon what I believe to be accurate informa- 
tion, that in the legislature which voted for and elected Mr. Spen- 
cer to a seat in this body there was not a constitutional majority 
of members having certificates, and therefore there was not a con- 
stitutional quorum of members; but that, in the case of Mr. Sykes, the 
legislature which elected him had a quorum, under the constitution 
of Alabama, of members, who all held certificates of election. Those 
facts, I understood yesterday, were questioned by the Senator from 
Nevada. As they were not my own facts, but stated on information, 
I repaired for confirmation or correction to the source from which I 
originally received them, and I am authorized to state them again. 

Reference was made yesterday to the composition of the fusion 
legislature, as to what it was, as to how it was composed, and what 
its action had been. A knowledge of those facts ought to affect the 
action of the Senate in the present case, and therefore I ask to have 
read from the desk of the Clerk a letter directed to Hon. George 
H. Williams, Attorney-General of the United States, signed by Mr. 
Hamilton, senator from Mobile; Mr. Erwin, senator from Wilcox; 
Mr. Anderson, representative from Mobile; Mr. Manning, representa- 
tive from Mobile; Mr. Doster, senator from Autauga and Elmore; 
and Mr. Doster is a well-known member of the republican party. I 
desire to have this letter read, in order that the Senate may apprehend 
the character and action of the true legislature formed, if 1 may so 
call them, of the capitol legislature and the court-house legislature, 
which were fused into the present legislature of Alabama. I desire 
to have the letter read. 

The chief clerk read as follows: 


MONTGOMERY, December 23, 1872. 

Sr: The manner in which the compromise suggested by yourself, with the up 
proval of the President, for the settlement of the dispute in relation to the general 
assembly of Alabama, has been attempted to be carried out by the majority of the 
court-house party, induces this second appeal to you and the President. 

This appeal, though at the request mainly of the capitol assembly, is not confined 
to them ; itis made also at the request of gentlemen who are republican in poli- 
tics, and who, prior to the pro settlement, were members of the organization 
at the United States court-house, 

This application is made because, in the judgment of the applicants, the good 
faith they expected, and which they couceive you had a right to look for in the 
carrying out of the scheme, has not been exhibited by the majority of the court- 
house party. 

The wodeenl ed have been appointed a committee to put you in possession of 
the facts attending the attem settlement of these legislative ditliculties. This 
duty they now perform by calling your attention to the accompanying statement 
of , as they have occurred ia the two houses on and since Tu y the 17th 
instant. 

You will observe that both es accepted your 1 and i to carry it into 
effect. as a full settlement of the dispute; that Tuesday, the 17th instant, was 
named by common consent as the day on which the persons anthorized to convene 
as members were to assemble in their respective rooms in the capitol and carry 
into effect the settlement. shay 

You will observe that in the house of representatives a temporary organisation 
was made on that day, and the persons therein then seated as members were the per- 
sons indicated in your plan. In the senate on that day the lieutenant-governor 
took the chair, and the persons seated as senators were precisely those indicated 


in pom plan. ; 

the house adjournments were had till Friday, the 20th instant, on the plea 
that the evidence needed to make the count, as to the seats from Marengo County, 
had not arrived. In the senate, on the 17th instant, it was announced by members 
from each political party that an agreement had been come to in relation to the 
dispated seats whereby the count by tellers would not be required, but senators 
froin those districts would take their seats in accordance with what it was admitted 
the count by tellers would show to have been the ‘ actual vote cast.” 

To carry this arrangement into effect, an adjournment of the senate was had 
until the next day. On the aext day, the 18th instant, this arrangement was car- 
ried into effect in the senate. Under it the republican senator from Marengo was 
seated in place of the democratic senator from that county, who held the regalar 
certificate of election ; the democratic senator frota the Conecuh district retained 
his seat; the -_ to contest, wader the law, being retained by the retiring claim. 
ants, respectively. 
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The same proposal was made in the house of representatives as to the Marergo 
seats, to wit, the members from that county, holding certificates, would waive 
the actual count, and admit a count which would show the numerical majority 
upon the precinct-inspectors’ returns, t be in favor of their opponents, and wou! 
retire, retaining the right to contest under the law. 

For reasons unknown to the undersigned, this prepeent was not accepted in the 
house till Friday, the 20th instant. It was aecepted on that day, and the repub- 
lican claimants of the seats from Marengo County thereupon took their sea:a as 
inem bers of the house. 

By this agreement, carried into effect in the two houses, the right of parties to 
seals was ascertained upon the principle proposed by you. In each, by consent, 
the parties having the majority of votes cast were, in virtue thereof, allowed to 
take their seats, and become members in all respects the same as if they had been 


“farnished with a regular certificate of election by the officer authorized by law to 


give that document. 

The result to be obtained by your plan was reached. The mode only was waived, 
and it was waived by common consent. In effect, then, your plan was carried out ; 
ita literal execution only was waived, but without the slightest change of result, 
and this only in order the more speedily to reach the result which would have 
followed its literal execution. This is abundantly shown by the proceedings of 
the two houses, by their resolutions, and particularly in the senate by the terms 
of the paper, caused to be entered on its journal by the lieutenant-governor, ez 
officio its presiding officer. In each house this was apparently — by all asa 
full performance of the agreement of compromise, It was certainly regarded by 
these applicants as a fall settlement of all the disputed questions. 

Immediately upon this agreement being adopted, a permanent organization was 
made ineach house. In the senate this result was reached on Wednesday, the 
18th December. Lt thereupon elected its officers, (its presiding officer appointed 
by the constitution being then in the chair,) and, by resolution, notified the bouse 
of its organization. The lieutenant-governor congratulated the senate upon the 
happy settlement of the dispute, which had delayed the public business, and 
stated that he then took his scat as president of the senate. He began the call of 
the senatorial districts for the presentation of bills, and only ceased upon the in- 
quiry whether it was competent for the senate so to proceed till informed of the 
organization of the house of representatives. 

The same result was reached in the house of representatives on Friday, the 20th 
December. A permanent speaker was then elected, and also a clerk and other 
officers. 

The undersigned and their associates were well pleased at this settlement of 
past dispates, and with great satisfaction looked forward to the performance ef 
the duties with which they were intrusted, which the affairs of the State so im- 
peratively demanded, 

Their hopes have been disappointed. 

Ou the morning of Thursday, the 19th December, after the roil of the senate had 
been called, and the journal had been read and approved, the lieutenant-governor, 
from the chair, announced that according to his construction of the agreement the 
senate was not yet organized, and could do no business till the contests for the 
seats from the Marengo aud Coneeuh districts were decided. 

This position was in direct contradiction to former rulings and acts of the same 

officer, and in conflict with decisions by the senate itself. That officer refused to 
permit an appeal from his decision, on the plea that he was acting, nut as presi- 
dent of the senate, but as lieatenant-governor, charged with the duty of organiz- 
ing the senate, and a decision of senators, if contrary to his, would be the decision 
merely by a majority of a mere convention, without the power or authority of a 
senate. A desire still, if possible, to secure harmony, induced those who were op- 
posed to —— to waive pressing their appeal, and see if an adjustment were 
yet practicable. 
. With this purpose a resolution was passed for the appointment of a committee 
of two from each party to take testimony and report upon the legality of the title of 
the respective claimants of the seats in the senate from the districts of Marengo and 
Conecub, as in the case of a contest under the constitution and laws of the State. 

It was hoped the lieutenant-governor stood alone in this strained construction of 
the agreement of compromise. Since then, however, the speaker of the house of 
representatives has announced the same decision—the more striking and strange 
on his part, because he has been elected and sworn in as permanent speaker—aud 
if his decision on this point be correct, he has decided himself out of his office, for, by 
the agreement, no permanent ofticer could be elected by the house till these con- 
tests had been decided, and on this theory they have not been decided. 

The proceedings of both branches of the assembly show that they have each 
passed through the temporary organization of their bedies, as proposed in your 
plan, and have each permanently organized themselves by the election of their 
necessary officers. This was done in each by the common consent of all the mem- 
bers. To these steps no objection was made from any quarter, as, indeed, no ob- 

jection could properly be made. The two branches of the assembly have thus con- 
strued the agreement for themselves, and with the coneurrence of the presiding 
em and this construction is in plain aécord with the plain and literal meaning 
of the agreement. 

The dispute that existed was in relation to the parties wi:o should occupy 
seats. One set of claimants held the customary evidence of right to the seat, the 
other insisted this form of evidence rested on a fraud, and that they should be 
seated. To settle this contest you, in behalf of the President, suggested that the 
certificated members should take their seats, but sheuld not vote (our remarks do 
not apply to the seats from Barbour County, for they are not at all involved in the 
present aspect of the case) on any question; that a temporary organization only 
should be made in the house. The senate not requiring any election for its president, 
who is appointed by law, no occasion existed to provide for its temporary organi- 
zation. To ascertain the persons who should vote and act as members in the dis- 

uted seats, you suggested should be the first business transacted, and this should 
»¢ effected by taking the ‘ actual vote cast,” as returned by precinct inspectors, in 
place of the report by the county supervisors of elections, as farnished to the sec- 
retary of state. The machinery to ascertain this actual vote cast was the appoint- 
ment of tellers, one from each political in each horse, Here, then, was the 
contest, and here the mode of settling it. The mode of settlement was clearly a 
secondary matter. The settlement of this contest was tho principal thing. The 
plan says, ‘‘ When such contest is determined, the house make a permanent 
organization in the usual way.” In the senate the contests were for two seats from 
two senatorial districts, and the right of the claimants to sit was to be ascertained 
jn the same manner as provided for the “ house contest.” “ Nor shall the senate 
do any other business before these contests are settled.” 

These contests, both in senate and house, have beep settled; they have been set- 
tled by agreement, and have been settled in such way that the “ persons found to 
have the highest number of votes" for senators and representatives have been 
seated in their respective houses. 

These contects are the contests provided for in the plan of compromise proposed 
and accepted ; tiey are the ete provided for; the be the only con- 
tests provided for ; they were the only contests that stood tn the way of harmony 
originally ; they were all that could, with any chosew of qusnsn aateee Sa See wey 


of the organization of the general assembly of Alabama in the capitol op the first 
day of the session. 


The inevitable result of the bare perusal of the argument of caer 
this view is only strengthened by consideration of the docament—is, when the 
members from Marengo and Coneenh were seated in their respective houses upon 


the agreement hereinbefore mentioned, ail the conditions were complied with, and 


the two houses were in a condition to proceed with their regular organization and 
ousiness. 
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If the plan of the Attorney-General could bear such construction, which i¢ van- 
not, it would be disrespectful te that officer and to the President to suppose that 
he intended to impose upon cl.imants of seats in the geheral assembly any such 
rule as that they should waive their constitutional right to test the ty of their 

nents’ election, or intended to compel the houses of the assembly to disclaim 
their constitutional right and duty to judge of the elections of their members. No 
such design can be imputed to those officers. ‘hey very properly might, and they 
did, suggest for consideration, a plan whereby the prima, right to sit could bo 
tested, in such manner that a majority of votes should seat the member, and so re- 
move cavil and distrust; but it cannot be supposed that oar vee undertake to 
interfere with the ind table right of a State and the member of a State legisla- 
ture, by dictating a 


ver of right and duty. ; 
In every aspect in which the matter can be regarded, the undersigned and their 
associates can discover no ground for the later construction put on this agreement 
by the leaders of the court-house party, and can find no excuse for their conduct 
in departing from the construction they themseives at. first placed upon it, in per- 
mitting, without o——_, the election of permanent officers by the house, and the 
announcement by the senate to the house that it was permanently organized and 
ready to proceed with business. 

The unde ed and their associates are not informed of the motives and objects 
which led to this new lg ee They declare that no excuse for so doing can be 
found in the conduct of themselves or their friends. They have scrupulously apd 
industriously done all in their power to carry into effect the compromise agreed 
upon; the ve attended, day by day, at the appointed place, to bring about a 
union of all the members entitled to form the general assembly; they have of them- 
selves, and apart from the other members of the two houses, done nothing whereby 
harmony of feeling could be disturbed or suspicion excited ; they have in good faith 
endeavered to conform in each and every particular to the ofjects sought to be 
secured, and to effect a permanent union into one indisputable general assembly of 
all the persons entitled as members thereof. 

The ae ore regret that they cannot so speak of the conduct of the other party. 

That party attempted to preserve their separate organization, at the very 
time they were seoming to unite with us in forming a general mbly under the 
plan of compromise. a part of each day they have met with us in the capitol 
and proceeded as if with the view to effect the Fo. ae fusion, while during the 
same day, at other hours, they held sessions as of the general assembly at the court- 
house, in this city, and proceeded to enact bills into laws (as they them) which 
vitally affect the financial and other interests of the State. These sessions appear 
to have been held with closed dvors, and secretly, at least not publicly and openly, 
and without public report of their a These proceedings have been with 
the knowledge and apparently with the approval of the governor of the State, and 
this, though that officer himself earnestly by message advised the adoption of the 
scheme pro by yourself, and well knew the steps that were in progress in the 
two houses in the capitol to effect the compromise he so earnestly recommended. 
These sessions were held daily at the United States court-house, during the whole 
time the joint sessions were held in the capitol. 

The undersigned have not the means of laying before you the journal of tho 
proceedings of that party, nor are they perfectly informed of all its acts. 

They state, however, that the governor addressed to that party at least ono 
message in writing, a copy of which is hereto attached, while he made no commu- 
nication of any kind to the houses assembled in the capitol. They state that no 
excuse can be found for this course on his part in the financial condition of the 
State which could not as well have been considered and provided for by the gen- 
eral assembiy of the State. That assombly was and is as anxious to provide for 
the commercial honor of the State as Governor Lewis can be, and would cheerfully 
have foregone the pleasures of home in order to meet the exigency of the ecca- 
sion. The failure in assuring its co-operation does not rest with us, nor with the 
undersigned and their associates. 

His message bears date the 20th December. On that day beth houses of the 
general assembly were fully organized, and well prepared and entirely willing to 
attend to any business that might be brought before them. It is needless to say 
they far more truly represented the people and the property of Alabama than did 
or could the fragmentary bodies which pretended to sit as the general assembly 
of Alabama in the United States court-room. , 

It will be observed that the senate was organized in the capitol on 18th Decem- 
ber; the house of representatives on the 20th. Adopting in this t a liberal 
interpretation of your plan of settlement, by its terms, on that day the officers of 
the former distinet organizations ceased any longer to be officers. By adopting your 
plan, they each then became functus iificio. 

‘There ars now found in the office of the secretary of state, at Montgomery, three 
documents, which purport to be acts passed by the organization at the court-house— 
they form no part of the proceedings of the assembly at the capitol, and were 
never made known to it—alt enacted since 17th December, and approved on 2st 
December. 

They are believed to have been adopted by that organization on Saturday, the 
2ist, at a time when there were not present a quorum of their members even as 
they had organized and seated them. It is known that on the night of Friday the 
senators from Russell and a who had formed a part of their senate before 
the 17th, were not present, though ur; to attend and form a quorum to pass at 
least one of these bills. These gen en, though republicans, have declined 
to act farther with that y- concei 
mise which they acce , at least till they see it will not y 
the members of the former capitol organization, and good faith required them to 
abstain from further assembling with a mere ent of the whole. They did 
not attend at the passage of these bills. 


ffect this plan of and for this were daily assem as mem- 
Gru alin getieeckigestectad 

The undersi and their associates cannot in these facts that 
faith ine the compromise, which they conceive that themselves aud 


conceive that when, with the of the President, proposed to the 
of the State “a compromising the " out of 

Au atin at woesmer in tv te gear emily ft 

State,” you did not it le that the plan be accepted, and 

* the difficulty” be intetaloenty cultivated by one party to the disadvantage of 

the other, so as to nullify the com you proposed aad defeat the settlement 

you were at pains to accomplish, 
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They do, therefore, respectfully invite ie to a consideration of the facts herein 
cated They — your action in such form as your wisdom may approve, to 
secure the end which, through your ency. appeared upon the point of being 
effected, and which will result in one legislature, about whose validity no ques- 
tion can be made, to the satisfaction »? the good people of the State. 
Very respectfully, your obedient servants, 
P, PAE OS, 


tor, Mobile. 
R. H. ERWIN, 
Senator, Wilcox. 
D. C. ANDERSON, 
ive, Mobile. 


Representative, 
Cc. 8. D. DOSTER, 
Senator, Autauga and Elmore. 
Hon. Grorce H. WILLIAMs, 
Attorney-General United States. 


Mr. BAYARD. Mr. President, my object in having this paper read 
was to exhibit to the Senate, by undeniable information, the anoma- 
lous and utterly confused condition of affairs that may be said even 
now to exist in the State of Alabama. I do not propose to recapitu- 
late the history of these irregularities ; it would be too long ; it would 
be un , perhaps; but briefly let me refer to the fact that there 
were two rival bodies, each claiming to be the veritable legislature of 
the State of Alabama; that although Mr. Lewis received his own cer- 
tification of election at the hands of one of those bodies that sat in the 
usual seat of legislation, the capitol at Montgomery, Alabama, yet he 
instantly turned round and recognized the rival body, and acted with 
them until a suggestion emanating from the executive branch of this 
Government, through the Attorney-General, proposed a settlement of 
the difference between the certificated and uncertificated members of 
the legislature, and a proposition was made in accordance therewith 
for their fusion. That fusion was carried out fairly and fully on the 
part of that legislature which sat in the capitol of the State of Ala- 
bama, but was not carried out or asted upon in good faith by the other 
body which eceupied the court-house, and whom the governor had 
recognized as the legislature ; for it seems that after Mr. Parsons, the 
speaker of the house, had been re-elected to his place by the fusion 
legislature, acknowledging the composition of that body to be regular, 
and receiving his authority and position under it, he and those who 
acted with him, being a part of the court-house legislature, were in 
the habit, after sitting during the day in the performance of legisla- 
tive duties in the capitol, of adjourning by night at an irregular time 
to the court-house and there holding secret sessions, passing other 
bills, before what was really a mere faction and not a legislative body. 

The value of Governor Lewis’s certificate may be ascertained by 
the fact that he has recognized and approved bills passed in secret 
by this factious fragment of a legislature, acting in direct bad faith 
to the ment made under the suggestion of the Attorney-General 
of the United States, that he has approved bills passed by them in- 
creasing the taxes of the people of that State 100 per cent., bills 
appropriating $2,000,000 to be negotiated or hypothecated by the 
governor, and one other bill, the purport of which I do not at this 
instant remember, but a bill of an exceedingly important character ; 
and yet, approving the action of this factious fragment meeting in 
the court-house, he has since that time approved measures of the 
fusion legislature meeting at the capitol. Now, sir, when-you have 
a governor who by his public action approves as acts of legislation 
measures passed by two legislatures while both are in session, after 
he has promised to recognize but one, what is to be the value of his 
certificate as to the election of a Senator to this body? Why, sir, 
if he had done in to the senatorial certificate as he has done 
in regard to the legislation of his State, we should have two certifi- 
cates from the same governor of the election of two different persons 
to the same seat in the Senate ! 

I say this, because the Senate cannot escape from the fact that no 
longer do the certi‘icates stand here as prima facie the truth of his- 
tory in the recital of the acts of the legislature, but they show you 
that all has been confusion, and that when by a most anomalous pro- 
ceeding on the part of the Executive of this country, acting through 
the Attorney-General, a suggestion is made for the reconcilement of 
differen when that has n acted upon so that these two bodies 
meet and themselves into an acknowledged legislature which is 
in session to-day, the Senate cannot undertake to act upon a certifi- 
cate (I do not care whether it be of Mr. Sykes or of Mr. Spencer) of 
either one of two mere fragments of a legislature at one time propos- 
ing to act independently, but finally nang ee irregularity of 
their action and volantarily fusing into asingle body. 

I do not propose to enter into a discussion of the rightfulness of 
Mr. —— claim to take a seat, or of Mr. Spencer’s right to take a 


seat, beyond this, to show to the Senate that there is no prima-facie 
case, or if there that which might under other circumstances be 


considered a prima-facie title to a seat, cannot, looking at the whole 
state of affairs before be considered entitled at all to such action 
ill place in this body, without examination and 
without eaenie person who — — the apee'se vote as = 
a State, not affecting that State, but affecting all others, the 
— of the State that I represent as well as of every other State in 


Sir, the question is too grave for such treatment. I cannot under- 
stand how the Senate can satisfy themselves to cut this tangled web 
of faction, of intrigue, of irregularly exercised power on the part of 
the General Government of the United States, by saying they will 








seat one of two men, when so much of irregulavity, such an unde- 
niable absence of regularity and authority, marks every feature which 
preceded and accompanied this so-called election. 

_ 1 do not mean to say what shall be the result of the action of this 
fusion legislature ; that is not the question ; but 1 do mean to say that 
you have no right to give greater weight to one of those fragments 
which now compose this legislature than to the action of the other, 
and yet that is the proposition. How Senators, in the face of such a 
record, of such a statement as is presented by this long communica- 
tion which has been read to the Senate, can undertake to seat a man in 
this body for one instant, and give him the powers and the priviloges 
in the government of this country which a seat in this body imphes 
and carries with it—how they can do that in the face of the history 
of affairs in the State of Alabama, as portrayed by the eviderice now 
before them, is something that I cannot see. It is too dangerous, 
Senators. I know that we live in times abnormal, in times revolu- 
tionary; but I appeal to Senators, do not add to the difficulties of 
legislation here by gravely putting upon the record your wiliing- 
ness to decide without a hearing, to decide without knowledge, to 
decide in the face of sach gross irregularities as certainly will not 
make your action legal, except so far as your mere will may conduce 
to that effect. ° 

‘Mr. MORTON. Mr. President, the Senator from Delaware has had 
a long statement pe erns to be a history of the compromise 
between the pretended legislature which elected Mr. Sykes and the 
legal legislature, as decided by the supreme court, which elected Mr. 
Spencer. I do not propose to go into the argument of. the questions 
arising from that statement, nor to undertake to correct that state- 
ment at this time in its allegations of fact. All that would properly 
arise before a committee, and the Senator has moved that all these 
papers and credentials be referred to a special committee, of whicli | 
should be very glad, if there is to be areference at all; but I think 
it proper to give to the country a little history that goes behind that 
statement, and let us understand what are the merits of this claim, set 
up here with so much earnestness and with such elaborate statement 
on the part of Mr. Sykes. 

The State of Alabama at the last election voted for General Grant 
by about 10,000 majority. In regard to the genuineness of that major- 
ity there is no dispute, and has not been. Mr. Lewis, the republican 
candidate for governor and the other candidates on the same ticket 
with him, were elected by average majorities of 9,000 ; and, as we 
have been told, this pretended legislature, that elected Mr. Sykes, 
counted the vote and declared Mr. Lewis elected by about 9,000 ma- 
jority. In other words, the State of Alabama was confessedly largely 
republican, as clearly so as Kentucky is democratic. ‘ But the legisla- 
ture was close between the parties, owing to the way in which the 
State was apportioned, the counties being divided off into represent- 
ative and senatorial districts, and the political complexion of the 
legislature depended upon the vote of two counties, Marengo and 
Barbour. If the republican candidates were elected in those two 
counties, the legislature would have a republican majority in each 
branch. If the democratic candidates were elected in those two 
counties, there would be a democratic majority in each branch, and 
so there was a contest made after the election, more than before, to 
secure democratic representatives and senators from those two conn- 
ties. Those counties were republican. I have the official vote here, 
certified to officially by the returving-officers of the county of Ma- 
rengo, all of them democrats, showing that the total republican vote 
in that county was 3,122, and the total democratic vote 2,064; giving 
a republican majority of 1,058. There was no sort of doubt that the 
republican candidates for the legislature, as well as for State officers 
and presidential electors, were elected in that county; but an attempt 
was made to secure the return of democratic representatives and 
senator—three representatives and one senator—by a fraud that I 
will now describe. 

After the election was over a bill was filed in the county court. 
They have, I believe, a court of chancery, and a judge in that, called 
the chancellor. A bill was filed before the chancellor to restrain the 
returning-board from counting the votes in one precinct that gave a 
very large republican majority. As finally counted, *he vote stood 
on an average, for the republican candidates in that precinct, 750, and 
for the democratic candidates, 182. It appeared that the polls had 
been manipulated in other townships in that county in such a way 
that by throwing out that precinct the democratic candidate would 
be returned. A bill was filed, as I have stated, to prevent the return- 
ing-officers from counting the vote in that precinct, and an injunc- 
tion was granted by the chancellor. 

Then the returning-officers went on to count the votes in the other 
townships, and they returned the democratic candidates for the leg- 
islature as elected by a very small majority. They immediately cer- 
tified that return to the secretary of state, and he at once issued 
certificates of election to the democratic candidates as having been 
elected. About a week afterward the chancellor dissolved the injunc- 
tion, and the returning-officers were required to count the votes of that 
township along with the rest. The result was that the republican 
candidates were elected by a considerable majority, and the return- 


ing-officers then certified a supplemental return to the seeretary of 


state upon which he was called on to issue certificates of election to 
the republican candidates; but he refused to do so; he had already 
given the certificates to the others, and refused to recognize the sup- 
plemental and true returas, of which 1 have a certilied copy now 
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before me. In that way they secured four members of the leg:. latare 
in the county of Barbour. ’ 

Perhaps I have made one error in my statement. The majority that 
I have read, of 1,058, is in the county of Marengo, and this lawsuit 
took place in Barbour County. The republican majority in Barbour 
is about 750 instead of being 1,058; but in all other respects my state- 
ment is correct, that when the supplemental return was sent to the 
secretary of state, certified to by a democratic returning-board, it 
showed all the republican candidates elected, and that they were en- 
titled to the certificates, but the democratic candidates had got them, 
and refused to give them up and held on to them, 

‘Now I come to the county of Marengo, where the republican major- 
ity is 1,058; where a box was thrown out in a large republican pre- 
cinct by the returning-officers, and by throwing out that box they 
gave a small majority to the democratic candidates for the legisla- 
ture, three representatives and one senator, making four members of 
the legislature in that county, and eight in the two counties. There 
was no question that the republican candidates were elected. The 
return of the others was made by throwing out a box on technical and 
insufficient grounds; and afterward when the two legislatures were 
merged, after the union had taken place under the advice of the At- 
torney-General, every member of that body,every democrat and every 
republican,.voted to seat the republican candidates both from Ma- 
rengo and from Barbour; so that the supposed majority or apparent 
majority of the democratic candidates was absolutely a downright 
fraud. Nothing in Louisiana, that my friend from Delaware so elo- 
quently denounced, was more wicked than this fraud, and while my 
friend cannot brook even the appearance of fraud in Louisiana, he 
ought not inadvertently to give countenance to it in Alabama. 

Mr. BAYARD. Why, Mr. President, the honorable Senator has just 
told us what I think is a very natural fact, that when the fraud was 
exposed the democrats are those that put their feet upon it. The 
very instant the legislature has fused and regularity is restored, the 
wrong is corrected, and I thank God that I do not know anywhere 
where the democracy approve of fraud committed in their behalf. I 
only wish that example would be followed by some other people. 

Mr. MORTON. The Senator’s congratulation of himself is a little 
too sudden, and I think I can show to him that the foundation for it 
is not very good. They succeeded by getting an apparent majority in 
that legislature, and they held on to it just so long as they could. 
With a perfect knowledge that the republican candidates in those 
two counties were elected, they went on and attempted to organize 
the legisiature with a democratic majority in each branch, and did 
constitute what was called the capitol legislature. They retained 
those spurious members in that body until, I believe, some time in 
the month of January, when, finding that the court-house legislature 
was recognized by the governor, by the State officers, and by the 
conrts, and that their claims were gone, they then did give up their 
pretended organization, and went into the court-house legislature ; 
they merged their existence into the other body; and it was a part 
of that agreement that the votes should be fairly counted. They did 
consent to it finally, but under great stress of weather, and after long 
delay, under the circumstances I have described. 

Mr. President, there was a third senator, from the district, I he- 
lieve, of Conecuh, the republican candidate being clearly elected, but 
the returning-officers threw out the votes from a new county called 
Escambia upon a technicality. If I am correctly informed, the tech- 
nicality was that the name of the senator was printed on the same 
ticket with those of the State officers. Upon an insufficient ground 
the vote was thrown out and the democratic candidate returned as 
elected. After this organization took place, or after the capitol legis- 
lature had given up the ghost, and its members had voluntarily gone 
into the court-house legislature, there was a contest made in regard 
to the senator from vhe district of Conecuh, and the republican candi- 
date was put into the place to which he was elected, and the other 
man was turned out as having no right there. 

Now, when you come right down to the question of fact, Alabama 
was republican; a republican legislature was fairly and honestly 
elected ; but certain persons secured seats in the capitol legislature 
by means of fraudulent certificates and the fraudulent conduct of 
returning-officers, all of which was afterward confessed so far as the 
two counties of Marengo and Barbour were concérned. They did not 
make confession in regard to the senator from the district of Cone- 
cuh, but that case was tried upon a contest and settled in favor of 
the republican candidate. 

Mr. President, I did not wish to refer to politics in this connection 
at all. These questions ought to be settled on considerations higher 
than party considerations; but when the Senator from Delaware 
talks about intrigue and faction and cabal and irregularity, I beg 
leave to call his attention to the plain history of this case, that the 
democratic majority in the so-called capitol legislature was secured 
by the fraudulent means of which I have spoken, and that that fact 
has since been confessed upon the record ; that every member of both 
parties voted to seat the republican candidates from these two coun- 
ties, eight of them in all, giving a republican majority in each branch, 
and upon a fair contest the third senator was from the Cone- 
cuh district. 

Mr. BAYARD. Allow me to ask the honorable Senator whether his 
present proposition is not to go back into that condition of doubt 
and uncertainty, or, as he called it, of cabal and intrigue, in order to 
find out what was then done, and allow that to become the basis of 
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seating a man in the Senate, or whether he does not now recognize 
that there is something in the shape of a respectable legislature in 
the State of Alabama, whose action should alone be considered by tho 
Senate of the United States, in the selection of a member to this 
body. 

Mr. MORTON. I wish to say a single word on that point, as I do 
not want to detain the Senate, and I had no wish to say another 
word in this debate. When the capitol legislature first convened, 
while Governor Lindsay, the democratic governor, was still in office, 
before the inauguration of Governor Lewis, the republican members, 
finding that they were to be overslaughed by the means I have re- 
ferred to, refused to go into that legislature, and they organized what 
was called the court-house legislature, and they received into that legis- 
lature, as members of it, the republican candidates from the counties 
of Marengo, and Barbour, and from the district of Conecuh, men who 
were afterward confessed and shown to have been elected. Receiv- 
ing into that legislature the members from those three counties, they 
had a quorum in the senate and a quorum in the house. In other 
words, the members who were in the senate and in the house of the 
court-house legislature, and who took part in the election at which Mr. 
Spencer was chosen, every one of them voting, now constitute the 
actual quorum in the legislature as at present nized. The Sena- 
tor understands that proposition, that the men who voted for Spencer 
in the court-house legislature, both senate and house, now constitute 
a lawful quorum in the senate and the house after the members of 
the capitol legislature have gone into the legal body. 

Mr. BAYARD. But at the time of their action they had not certifi- 
cates. 

Mr. MORTON. I confess that. I am stating the whole truth about 
it. At the time of their action the members from Barbour and from 
Marengo Counties had not certificates. They were held by the spu- 
rious members in the other legislature. 

Mr. BAYARD. Do I understand the Senator to say that there were 
no others, a members from these counties, who were there with- 
out certificates 

Mr. MORTON. Not that I know of. . 

Mr. BAYARD. The Senator has large information, apparently, on 
this subject; and as he is speaking with so much confidence, as he 
generally does, I think be should know it. 

Mr. MORTON. There is no dispute about any other counties but 
these two and the Conecuh district. The very agreement the Sena- 
tor has read shows that the dispute arose in regard to those counties 
or those senatorial and representative districts. 

Mr. BAYARD. The fact is an awkward one, and therefore the 
Senator passes it over. 

Mr. MORTON. I have no objection to the Senator from Dela- 
ware giving any facts. I am sure he cannot give any that will con- 
trovert the statement I have made. When the capitol legislature 
first met, Governor Lindsay, the old governor, recognized it as being 
the lawful legislature, and it is true that the lieutenant-governor, 
the outgoing lieutenant-governor, on the proper day, did count the 
votes for Governor Lewis and for Lieutenant-Governor McKinstry, 
and declared them to be elected in the presence of what were called 
the senate and the house of the capitol legislature. But it is equally 
true that immediately afterward Governor Lewis recognized the 
court-house legislature as being the lawful one, as having a quorum 
of men who were actua)ly and truly elected, as it turns out upon the 
final showing, and the courts have recognized that legislature. For 
example, Mr. Spencer was elected on the 4th of December; on the 
10th of December that legislature proceeded to the election of a State 
printer, in accordance with law ; the capitol legislature had done the 
same thing; they had elected such an officer, and the contest came up 
between these two State printers as to which was the rightful officer. 
That contest, after litigation, found its way into the supreme court 
of the State, and they, within a few aie have decided the question, 
deciding that the State printer elected by what was called the court- 
house legislature was the lawful officer; that he was elected by the 
legislature of Alabama; and, mark you, they held that that was the 
legislatare of Alabama before this fusion took place. That took place 
several weeks afterward, and yet the supreme court of the State 
held that the State printer elected by the court-house legislature on 
the 10th of December was the lawful officer, elected by the proper 
body. If the decision of the supreme court is entitled to any consid- 
era ion; if the fact that the governor of the State ized that 
body; the fact that it has gone on making laws, which have been 
accepted as valid all the time, and are in or to-day in the 
State of Alabama, and the fact that the capitol legislature rward 
voluntarily gave up its existence and merged itself into the court- 
house legislature—if these considerations are entitled to any weight, 
it woe to me that my friend has a very slim foundation now to 
stand upon. . 

Mr. BAYARD. I wish to ask the Senator one question. When he 
speaks of the governor recognizing the legi may I ask which 
one he recognized? It seems he approved bills by the cap- 
lions pene eetona ees tenet ape. tagnsl caret 39s) ig pene 

ouse. 

Mr. MORTON. Certainly; the identity of the court-house legisla- 
ture was preserved. It has never been changed; it has the same of- 


ficers to-day it had before Mr. Spencer was elected. There was no 
change in its identity. This so-called capitol legislature simply gave 
up the ghost ; the members marched into the i 


, and certain mem- 
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bers of them were allowed to take seats there, and the legislature has 
gone on pretty much as it had done before, and the governor has ap- 
proved laws passed since, = as he aden. laws passed before, 
and I suppose that it is really as valid a legislature as it was before. 
I am not arguing that it has been made illegal by the admission of 
those members from the capitol legislature. 

Mr. BUCKINGHAM. Mr. President, I am under the impression 
that it has been the practice of this body to adit members who have 
brought testimonials which, upon their face, gave evidence that they 
were elected to seats here. I know of only one instance in which an 
exception has been made to that rule; and it seems to me it would 
be very difficult for us to organize and continue this body unless we 
adopt that rule and are governed by that principle. For instance, 
every second year twenty-four members of this body are re-elected or 
twenty-four go out and their places are filled by other men. Now if 
any man is to be permitted to come and present a petition for the 
places of these twenty-four men, and if we are, in consequence of that 
petition, to delay action until we can settle ail questions which are 
connected with them, we may be a long time organized with a body 
of only two-thirds of the members which the law allows us to have. 

The Senator from Delaware, if I remember aright, came here with 
a certificate from the governor of that State which stated, in sub- 
stance, that he was elected by the legislature of that State in accord- 
ance with law, and there was nothing which interfered with that 
statement. It was prima-facie evidence of his election, and upon that 
certificate he was admitted in the same manner and upon the same 
evidence that I was admitted. Mr. Spencer comes here with a cer- 
tificate from the — of Alabama, and that certificate states that 
the legislature of that State was in session, a majority being present 
in convention of both houses, and there they gave a ballot in accord- 
ance with the laws of the United States and the State of Alabama, 
and Mr. Spencer was elected. Up to this point the certificate of the 
Senator from Delaware and the certificate of the Senator from Alabama 
are precisely alike. 

Now the question comes up, why should not Mr. Spencer be admit- 
ted to a seat as well as the Senator from Delaware? ‘The reason is 
that another gentleman presents a petition, and in that petition sets 
forth a declaration that he was elected by the legislature of the State, 
and that is fortified by a certificate signed by the presiding officers 
and the clerks of the two houses. I submit that the certiticates of 
those men are of no more importance to this case than the certificate 
of a sheriff of a county of Alabama, or than the certificate of a judge of 
any of the courts of Alabama. They are not recognized in law as proper 
officers to furnish a certificate for men who are elected to this body. 
And so with all the declarations which are made in connection with 
that petition of Mr. Sykes. But Mr. Sykes goes on at the close of his 
memorial to say that if Mr. Spencer shall be admitted to a seat, he 
asks the privilege of being heard and contesting it. That is undoubt- 
edly the right ground. It appears to me that we can yield only to 
that suggestion, and that we have no right to-day to bring in any evi- 
dence to prevent us from admitting Mr. Spencer to the seat to which 
he is entitled upon prima-facie evidence, and the best thing we can do 
and the only ae is to receive Mr. Spencer with his testimonials, 
and then take up the question proposed by Mr. Sykes and see whether 
he is not entitled to it instead of Mr. Spencer. 

Mr. THURMAN. I rise only to say that what I have learned since 
the Senator from Indiana addressed the Senate increases, in my mind, 
a conviction of the propriety, in fact the necessity, of referring these 
credentials to a committee and not seating Mr. Spencer at this time. 
The Senator from Indiana asserted that the senators who now consti- 
tute the quorum of the legislature since the fusion has taken place are 
the same senators who constituted the quorum in what is called the 
court-house legislature, and, if I understand him correctly, that a ma- 
jority of the senators and members in the fusion legislature actually 
voted for Mr. Spencer for Senator at the United States court-house. 

Now, sir, I am told that that is an error on the part of the Senator, 
and that if the journal of that court-house legislature, which I un- 
derstand has _ or is to go to the printing-office to be printed, it 
being one of the matters laid before us by Mr. Sykes, were it before 
the Senate, it would show that the Senator was entirely mistaken in 
making that statement. 

But there was another thing upon*which the Senator dwelt, and 
that was that, by the votes of both democrats and republicans, the 
republican members of the house from Marengo and Barbour Coun- 
ties were seated, and he says that was a confession that those men, 
and not the democrats, were entitled to the seats. I do not think it 
is to be regarded in the light of a confession at all. I do not think 
it is any confession whatever that they had not a right, because, upon 
another canvass of the votes than that which had been officially 
made, the second board of canvassers provided for in this compro- 
mise, and, by the way, this extra-constitutional compromise suggested 
by the Attorney-General of the United States, found that the repub- 
licans were elected. But I wish to speak more particularly of the 
case of the senator from Conecuh, u which the Senator remarked. 
In that case Mr. Miller, the republican senator, was seated, ousting 
Mr. Martin, the democratic senator, and the Senator from Indiana 
takes that as another proof of fraudulent pretense on the part of 
Mr. Martin by which he had a seat in that assembly. 

Now, sir, what were the facts? I will state them as they were told 
to me, and as I am assured that the journal will show when it is 
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printed and before us. According to the suggestion of the Attorney- 

















General, when those two bodies fused together they appointed a 
committee on elections, (whether by that name or not I doe not know, 
but a committee composed of two republicans and two democrats, ) to 
canvass the votes. One of the members of that committee (a repub- 
lican) died. That left the committee consisting of two democrats 
and one republican. They made two reports. The republican re- 
ported that Miller, the republican candidate, was entitled to the seat, 
and the two democrats reported that Martin, the sitting member, 
was entitled to the seat. The majority having reported a resolution 
that Martin, the sitting member, was entitled to a seat, a motion was 
made that the report of the minority be substituted for that of the 
majority. That was to strike out all of the majority resolution aud 
insert that of the minority. Two members of the senate paired with 
each other, a democrat and a republican, upon that vote. If they 
had both been there, the majority would have been democratic, and 
the motion to substitute the minority report would have failed. It 
would have been precisely the same thing if the pair was kept, but the 
fact was that while the democrat went home on the faith of that pair, 
the republican broke his pair and voted on that question, and by his 
vote substituted the report of the minority in place of that of the 
majority. That having been done, what next was necessary? Next, 
it was necessary to put the question, shall the resolution as amended 
pass? But the lieutenant-governor, the presidin’ officer of the sen- 
ate, absolutely decided that merely substituting the resolution of the 
minority for that of the majority, although no action followed that 
and no other vote was taken, had the effect to oust the sitting mem- 
ber, and to seat the contestant, Mr. Miller. It is by such means as 
those, which the journal will show when you get to look at it, that a 
majority was obtained by the republicans in that senate. 

Now, sir, in view of these things, it will not do to talk as the Sena- 
tor from Indiana has done about there being’ a majority of republi- 
cans in that body since the fusion of the two rival bodies claiming 
to be the legislature. Everything that we hear about this case shows 
the necessity of referring it. 

As to the prima-facie case made by the credentials of Mr. Spencer, 
enough has been said. Again and again has:this body refused to seat a 
Senator although his credentials were perfectly regular. They did it 
in Mr. GOLDTHWAITE’sS case; they did it in Mr. RANsom’s case; and 
I affirm that where the case is one of two legislatures, and where we 
must decide which is the true legislature, and where we are not bound 
by any decision or any State court upon that subject, in such a case 
as that we are bound to send the case toa committee for investiga- 
tion. If there were but one legislature the case would be wholly dif- 
ferent. Then, sir, we ought to admit (unless there were the strongest 
possible reason against it) on the certificate of the governor; but 
where there are two legislatures, or two bodies, each of which claims 
to be the legislature, then in the nature of things we cannot be bound 
even prima facie by that certificate. 

Mr. BOREMAN. Mr. President, as this matter now stands, it 
seems to me that it is not well to go into the facts. They are not 
before us in a form sufficiently authentic to enable us to make up a 
judgment upon the history of this transaction; and mere conjecture 
will not answer. 

What is the case as it is presented to us? A gentleman presents 
his credentials in the usual form, certified by the govervor, and 
countersigned by the secretary of state, setting forth that he was 
duly elected a member of this body. Objection is made, not by any 
gentleman who it is pretended now, as I understand, was elected 
and claims the seat to which the gentleman who has presented him- 
self is aspiring, but simply a protest against his election. We have 
not the facts before us so as to go into the history of the case and 
ascertain the details; but we have the documents which are usual in 
such cases, and which are authorized by law. 

Now what is our duty in the premises? If the person presenting 
himself makes a prima-facie case, it seems to me that our duty is clear. 
It is said that the practice of swearing in a member on a prima-facie 
case has been departed from heretofore in some instances. That may 
be so; but in looking into them it will be found that they are not in 
accord with this case. The case of Senator Ransom, to which ref- 
erence has been made, we ail know is not analogous to this case. In 
that case there had been a preceding election; the facts were before 
tue body and under investigation. other gentleman had received, 
as we knew, a majority of the votes of the legislature, but was in- 
eligible. He had given up his claim. Then a man who was voted 
for at the same time, and who had received a minority of the votes, 
claimed, because of the ineligibility of the majority man, that he 
himself was legally chosen Senator, and that the legislature which 
elected Mr. Ransom had no right to proceed to an election at all. 

But here we have only the ordinary certificate under the séal of tho 
State in the form prescribed by law. Now, what is our duty, as I 
asked before? It seems to me that it is so plain that there ought to 
be no difficulty about it. A mere protest that the gentleman who 
presents himself is not elected is not to inhibit us from the discharge 
of our duty. The Constitution confides to the State legislatures, in 
the absence of any action of Congress, the power to provide the time, 
place, and manner of the election of Senators to this body. The pro- 
vision is: 


The ti and manner of holding elections for Senators and Represent- 


atives, shall be preseribed in each State by the legislature thereof ; but the Congress 
may, at any time, by law make or alter such regulations, except as to the place of 
choosing Senators. 
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In 1266 the Congress undertook to and did pass a law in pursuance 
of the authority given in that clause, and prescribed the time and 
manner in which members of this body should be elected. In the act 
of July 25, 1866, section 3, we find: 

That it shall be the duty of the governor of the State from which any Senator 
shall have been chosen as aforesaid, to certify his election, under the seal of the 
State, to the President of the Senate of the United States, which certificate shall 
be countersigned by the secretary of state of the State. 


Has Mr. Spencer produced here a document such as is contemplated 
by this act of Congress? It is admitted that he has, and that no 
other person has. The gentleman who enters this protest has pre- 
sented no credentials from the proper authority. Then, prima facie, 
Mr. Spencer is elected. The usual evidence of an election is here, 
and we are not permitted, at this stage, to go into the facts of the 
case. 

Shall we then refer it to a committee to ascertain the facts before 
we swear him in? That is the point here, understand. I think not. 
‘The practice of this body, and, if I may refer to it, I believe the prac- 
tice in the other end of the Capitol, has been that when a gentleman 
presents himself with credentials in the usual form, with the proper 
certificete, with everything that goos to show that he is properly 
elected, he shall be sworn in; and then, if others want to contest his 
election, they present their papers and the case is then referred to a 
committee for investigation. But in this instance Mr. Spencer comes 
here with the proper document, properly authenticated, ara 
that he is properly elected, and it is our business to qualify him, anc 
then he is a member of this body until he is ousted by the report of 
a committee, and the judgment of the Senate upon the report of that 
committee. 

Why, sir, on the face of the petition which Mr. Sykes has presented 
here he gives what he says is the law, not only of this country, but 
of England, and upon the law, as he gives it to us in the argument of 
another proposition, we are bound to admit Mr. Spencer to take the 
oath. He lays down certain propositions. He says: 

The principles of parliamentary law, of universal usage in this country and 
Eugland, and in force in Alabama, as to the rights of persons holding certificates 
of election to legislative assemblies, are as follows. 

Now he goes on to lay down the principle : 

1. That every person duly retarned is a member, weether legally elected or 
not, until his election is set aside. 

This is the law brought here by Mr. Sykes-—“ that every person 
duly returned is a member, whether legally elected or not, until his 
election is set aside.” 

[It seems to me if that is good law—and the friends of Mr, Sykes 
cannot gainsay it; I apprehend it is parliamentary law—our duty is 
to swear in Mr. Spencer first, and then if any gentleman sees fit to 
contest his seat, let him present his papers as has been done in this 
case; let them be referred to a committee; let the proper examina- 
ticn be made, and the facts reported to this body, and then let this 
body take the proper action upon it. This, it seems to me, is the 
course that we should pursue. I do not intend now to commit my- 
self as to what should be the ultimate action of this body on the case. 
I am not aware of what the facts are. We have them stated on one 
side in one way; we have them on the other side stated in another 
way. It seems, however, from the admissions on both sides, that the 
body which elected Mr. Spencer is now acknowledged to have been a 
quorum of the legislature properly elected. If that be so, it is very 
singular that gentlemen are here protesting against the admission of 
Mr. Spencer at this time, when they know, after thorough investiga- 
tion, that their pretensions are groundless, and that he must ulti- 
mately be qualified as a member of this body. We have been an- 
noyed very much for years past by these contests ; but I may say, so 
far as my experience goes, that in none of them was the precise case 
presented which we have here. The facts were different; other ques- 
tions arese as to the reconstruction of States, whether States were in 
the Union, or other matters which are of a different character from 
those that are developed in this case ; but here we have not the facts 
before us anthentically ; we have not the facts before us on which to 
make up a proper judgment; we have here, however, papers which 
show, prima facie, that Mr. Spencer is elected to this body, and it 
seems to me we can do nothing less than to qualify him, and let any 
contest that may be made come up afterward. 

The VICE-PRESIDENT. The question is on the motion to refer 
to a special committee of five. 

Mr. ALCORN. I desire to say one single word for myself before 
the vote is taken, not in the way of argument or debate, but as a state- 
ment, 

1 wish it understood for myself that in this vote which I give to- 
day to seat Mr. Spencer I do not express any opinion with regard to 
the merits of the controversy between him and Mr. Sykes. He has 
the credentials required by the act of Con ; he comes with a cer- 
tificate anthenticated by the great seal of the State of Alabama as 
having been elected, and I, therefore, have discarded all these hearsay 
statements that do not rise even to the dignity of evidence in the case, 
let alone proof. I discard the whole of them. I have no opinion. I 
purpesely refrain from any opinion as to the ultimate merits, but 
admit Mr. Spencer by my vote upon the certificate which he holds in 
his hand, which certificate is in due form of law. 

The VICE-PRESIDENT. The question is on the motion to refer 
the subject to a special committee of five Senators. 

Mr. COOPER. I call for the yeas and nays. 
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The yeas and nays were ordered; and being taken, resulted— yeas 
20, nays 38; as follows: 

YEAS—Messrs. Bayard, Bogy, Casserly, r, Davis, Dennis, Fenton, Gold- 
thwaite, Hamilton of Maryland, Hamiltcn of Texas, Kelly, McCreery, Merrimon, 
Norwood, Ransom, Saulsbury, Stevenson, Stockton, Thurman, and Tipton—20. 

NAYS—Messrs. Alcorn, Allison, Ames, Boreman, Brownlow, Buckingham, Cald- 
well, Cameron, Chandler, Clayton, Conkling, Conover, a Dorsey, Ferry of 
Connecticut, Ferry of Michigan, Flanagan, Gilbert, Hamlin, Hitchcock, Howe, 
Ingalls, Jones, Lewis, Logan, Mitchell, Morrill of Vermont, Morton, Oglesby, 
ao Rams@y, Sargent, Stewart, Wadleigh, West, Windom, and 

ABSENT —Messrs. Anthony, Carpenter, Edmunds, Frelinghuysen, Johnston, 
Morrill of Maine, Robertson, Schurz, Scott, Sherman, Sprague, and | Sumner—12, 

So the motion to refer was not agreed to. 

The VICE-PRESIDENT. The question now is on administering 
the oath to the Senator-elect from Alabama. 

Mr. THURMAN. The question now is, shall Mr. Spencer be sworn? 
(“ Yes.”) Well, sir, I move to lay that question on the table until 
the regular committees are appointed, so that then there may be a 
motion made to refer these credentials to the proper committee, the 
Committee on Privileges and Elections. I move that the question of 
Mr. Spencer’s right to be sworn in be laid on the table. 

The VICE-PRESIDENT. The question is on the motion of the Sena- 
tor from Ohio. 

om motion was not agreed to; there being, on a division—ayes 20, 
noes 34. 

The VICE-PRESIDENT. The question recurs on administering 
the oath to Mr. Spencer. 

Mr. GOLDTHWAITE. I want to place myself on the record in 
regard to this question, which I understand to be whether Mr. Spen- 
cer has shown a case which entitles him, under the existing laws, to 
a seat upon this floor until the contest is decided. In determining 
this question, Mr. President, we have first to look at the act of 1866 
in relation to the requisitions which are demanded by law to entitle 
a Senator here to his seat in the firstinstance. What are those requi- 
sites? They are prescribed ‘y that act, and it requires simply the 
certificate of the governor certifying to his election to enable him to 
take his seat upon the floor. 

On the 4th of March two years ago I presented my credentials, to 
which there was taken no exception. From that time until some day 
in the Januaryfollowing, upon pretexts, pretenses, and memorials, Ala- 
bama was kept out of her constitutional right to representation on this 
floor. In that case, as I have said, there was not the slightest objec- 
tion taken to the credentials. The question arose simply upon a me- 
morial stating facts which were not attempted to be proved, and 
stating facts of which the Senate could not take cognizance without 
proof. I have smarted from that day to this, not for myself, but for 
the wrong that was done to the State of Alabama in refusing her, 
upon pretexts of the character I have adverted to, her constitutional 
rights on this floor. 

I concede to the fullest extent all the force that is claimed for the 
certificate of the governer. I concede, so far as that certificate is 
concerned, that it is in due form of law, and Iam willing to give it, 
as I think should be given to it, fall prima-facie effect. 

But, Mr. President, what is the meaning of a prima-facie case? It 
is simply that it presents a case which is good at the first view, but 
whenever the presumption arising from the certificate is overbalanced 
by other testimony of a higher character, of asuperior order, then it is 
held in every legal and legislative tribunal that the effect arising from 
the certificate itself is dissipated by higher and better testimony. I 
should have greatly preferred that the case should have gone to a com- 
mittee, in order that all the testimony which has been introduced in 
the memorial of Mr. Sykes should be before the Senate ; but in con- 
sequence of the Public Printer not being able to lay it before them, I 
shall feel at liberty to assume every fact which is stated, and which 
would be supported by that testimony if it were before the Senate, as 
true. Lassume that it is, constructively at least, before the Senate, 
and that upen examining it as I have done, the sole question will be 
for the Senate to determine as to its sufficient weight to counteract 
the prima-facie presumption arising from the certificate which is now 
before the Senate. That testimony consists, in the first place, of the 
certificates of the presiding-officers of each house and the journals of 
each house, showing the organization of the house and the senate of 
the legislature of Alabama aé@cording to the laws of Alabama. 

The laws of Alabama demand, in the first place, that the legislature 
shall be holden at a certain place. The Constitution of the United 
States requires that the legislatures of the States shall elect Senators 
to this body at a place to be fixed by law. The general assembly 
that elected Mr. Sykes was held at the place which was fixed by 
the law of Alabama. Of that legislature, in the house, consisting in 
number of 100, there was, if I recollect aright, a quorum of 54; in 
the senate, which consists of 33 members, there was also a quorum 
om. There was, then, not only a quorum of each house, as the 

aw demands, but it was at the place at which the law demanded it 
should be held. Under the constitution of Alabama the law requires 
that each house shall be ge by a particular officer; the presi- 
dent of the senate, who holds over for that purpose, organizes the 
senate, and the er of the ing house organizes the house. 

Now, Mr. President, you will see that that uisition of the con- 
stitution and laws of Alabama was complied with; that each house 
was not only organized at the place which was fixed by law, but it 


| was organized by the officers preseribed by law ; that a full quorum 


was present, and every one of the persons constituting that quorum 
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in each house had the certificate of election which the law demands. 
I ask any Senator on this floor to inform me, if every requisite of the 
law and constitution of Alabama has been complied with in so far as | 
tne organization of that body was concerned, what exception can be 





taken to the legality of its action? Was any requisite demanded by 
law not complied with? Not one, sir. If you will read the evidence 
which will be before you in the journals of the two houses, you 
will find that they met at the time, and that they were organized on 
the day and by the officers and at the place prescribed by law, and 
by a fall quorum ; all of which requisites were demanded, and which 
were complied with, and which were the only requisites that the law 
then demanded. 

I apprehend that it will not be questioned that if the legislature 
was organized in pursuance of the laws and constitution which I have 
refe to, every act done by that duly-organized legislature which 
was in consonance with the Constitution of the United States, and in 
accordance with the constitution of Alabama, was entirely valid. On 
the day appointed by law, that legislature, every member of which 
was certificated according to the laws of Alabama, met and proceeded 
to the election of a Senator of the United States. The election was | 
conducted in strict conformity to the act of Congress of 1866 upon 
that subject, regulating that election ; and the memorialist who comes 
before you with his petition received a majority of the votes thus 
cast. 

Now, I would ask Senators who differ with me how it can be pos- 
sible, if that was a legally-organized legislature, that there could be 
- any other legislature in existence but the general assembly de jure? 

Here is a contest with a rival house—a contest with a legislature that 
was assembled, not at the place required by law; which was organ- 
ized, not by the officers demanded by the constitution, but an assem- 
bly which met in secrecy, in a place different from that appointed by 
the law, and which was not organized by the officer appointed by 
law; and it was by that body that the election of Senator Spencer 
was made. 

I take it that it is a perfectly clear proposition that, if there be a 
body de jure, acting of right, it is actually an impossibility in a legit- 
imate sense that there can be at the same time a legislature de facto 
whose acts are valid. Why, sir, you might as well say that two quarts 
of water could be poured into a one-quart basin without spilling a 
drop. It is absolutely impossible for the two bodies to exist in the 
exercise of their separate functions together. There may be a legis- 
lature de facto in the absence of a legislature de jure; but it is impos- 
sible that there should be a legislature de facto when there is actually 
a legislature de jure in existence andacting. Itcould be accomplished 
only by revolution, only by excluding the legitimate bodies by force, 
which amounts to revolution. 

Two years ago, as I have said, I presented my credentials before 
this honorable body. No objection was taken to their form. I was 
denied my seat by members of the opposite side of the House upon a 
mere memorial, stating facts which T think the most ordinary justice 
of the peace would have held insufficient upon demurrer. They were 
simply that I was elected by a bare majority, and that one, or perhaps 
two, of the members of the legislature, who were acting in my elec- 
tion and who sustained me by their votes, did sot have the certificate 
which the law required. Has there ever been a case in which this 
Honse has assumed jurisdiction in a matter of that kind, to look into 
the merits of an election the choice in which is confined by the Con- 
stitution solely to the legislature? Under pretexts like that, Alabama 
was denied her right to one of her representatives upon this floor for 
nearly twelve mouths. Smarting under the sense of injustice which 
had n done to Alabama, not to myself, I took the position 
that in every case I should sustain the certificate of the governor 
with its prima-facie effect; and it is only within the last few days, 
upon a more thorough examination, that I have become entirely sat- 
istied, so far as my own mind is concerned, (and I speak for myself 
alone,) that whenever there was testimony before me as a member 
of this House, which was stronger than the testimony resulting from 
the prima-facie gem it was my duty, acting here as a Sena- 
tor, to give that weight to the evidence rebutting the prima-facie 
case which on fair legal principles attached to it. I consider that 
here, by the evidence which I deem constructively before you, which 
will be before you properly in a few hours, conclusive proof is af- 
forded by which it will be demonstrated that the facts upon which 
Mr. Spencer bases his right do not exist, and by which it will be 
shown that Mr. Sykes was elected by a legislature de jure, having full 
authority under the law and under the constitution; and if so, that 
is a settlement of the question so far as he is concerned. The records 
of the to houses of the legislature will be before this body, and the 
records of those houses will show the fact that I have adverted to. 

I do not know, sir, after the investigation which has been had, that 
it is necessary for me to go into the respective merits of the two 
bodies claiming to be the legislature of Alabama. I stand precisely 
at the point where I have left the case, and content myself with 
satisfying my own mind from the evidence, which is historic, which 
1s sustained by the journals of the houses themselves, under the cer- 
tificate of the seas officers. There is no doubt that the body which 
elected Mr. Sykes was recognized by the governor himself, who has 
since ized the other body. The legislature which elected Mr. 
Sykes ushered Governor Lewis into existence, for by the laws and 
constitution of Alabama it is made the duty of the president of the 
senate and speaker of the house, in the presence of both houses, to 
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count and determine the votes for governor, and to announce the 
result. That was done. Governor Lewis, who has since dethroned 
them, recognized them when he held that they were the legislature 
required by law, and capable of pronouncing upon his election. But 
while he recognized them as a legislature sufficient for the purpose 
of installing him into his seat, he recognized them no further. i lo 
not suppose in legal effect that one legislative act, one act required 
to be done by a legislature, is of higher dignity than any other 
act; that the passage of a law is an act of higher dignity than the 
election of a Senator; and whenever it is shown that a general 
assembly has the power to pass laws, that the legislature has exer- 
cised that power, which laws were approved by the governor and are 
still in force, the same power which exists so far as laws are con- 
cerned exists, unless it is restrained by either the law or the constitu- 
tion, in relation to every other power which they are to exercise, 

I believe, sir, I have stated all that it is necessary for me to state 
upon this question. Believing that the Senate, when the papers are 
before them, will see, even adopting the prima-facie inference arising 
from the certificate, that the other evidence to which I have referred 
will more than balance that testimony, they will decide accordingly. 
They did so in my case on much lighter evidence. 

The VICE-PRESIDENT. The question is, shall the oath be now 
administered to Mr. Spencer ? 

The question being put, it was decided in the affirmative. 

Mr. SPENCER thereupon advanced to the chair, and the oaths 
prescribed by law having been administered to him, he took his seat 
in the Senate. 

ELECTION OF CHAPLAIN, 


Mr. CAMERON. This morning a resolution was offered to con- 
tinue in office the Chaplain of the Senate. I desire to enter a motion 
to reconsider that vote. 

The PRESIDING OFFICER, (Mr. Ferry, of Michigan, in the chair.) 
The Senator from Pennsylvania enters a motion to reconsider the 
vote on the resolution indicated by him. The motion will be en- 
tered. 

SENATOR FROM LOUISIANA. 


Mr. WEST. I desire to present the credentials of Hon. William L. 
MeMillen, of Louisiana, for the senatorial term commencing March 
4, 1873. 

The chief clerk read the credentials. 

Mr. WEST. I move that the credentials lie on the table. 

The motion was agreed to. 

Mr. THURMAN. The credentials will, of course, be printed. 
so understood f 

Mr. WEST. I will add that they be printed. 

Mr. THURMAN. If that is not included in the Senator’s motion, 
it ought to be. 

Mr. WEST. I move that the credentials of Mr. McMilien be printed. 

The motion was agreed to. 


Is it 


ADJOURNMENT TO MONDAY. 
On motion of Mr. CAMERON, it was 


Ordered, That when the Senate adjourns to-day, it be to meet on Monday next, 
EXECUTIVE SESSION. 


Several executive messages were received from the President of the 
United States, by Mr. O. E. Bascock, his secretary. 

Mr. CONKLING. I move that the Senate proceed to the considera- 
tion of executive business. 

Mr. MORTON. Iask the Senator to withdraw that motion for a 
moment. 

Mr. CONKLING. With what view? 

Mr. MORTON. I gave notice yesterday that I should ask the Sen- 
ate to-day to proceed to the consideration of the CALDWELL case, and 
I desire to call that up. 

Mr. CONKLING. I do not yield for that motion. 
to go into executive session. 

The VICE-PRESIDENT. The Senator from New York does not 
yield. The question is on the motion of the Senator from New York. 

The motion was agreed to; and the Senate proceeded te the con- 
sideration of executive business. After one hour and twenty minutes 
spent ia executiye session, the doors were re-opened ; and the Senate 
(at four o’clock and forty minutes p. m.) adjourned. 


I think we ought 


IN THE SENATE. 
Monpbay, March 10, 1873. 


Prayer by Rev. J. G. Burier, D. D. 
The journal of the proceedings of Friday last was read and 
approved. 
PETITIONS AND MEMORIALS. 


Mr. CHANDLER. I present the petitions of J. M. Swanger, post- 
master, and sixty-three others, of Morley, Mecosta County, Michigan ; 
of George P. Smith and twenty-nine others, of Baldwin, loseo County, 
Michigan; of William P. Hazen and one hundred and one others, of 
Jonesville, Hillsdale County, Michigan ; of Deroy Simpson and thirty- 
six others, of Flushing and vicinity, Genesee County, Michigan, pray- 
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ing Congress to prohibit the traffic in intoxicating liquors, to be 
used as a beverage, to the extent of its constitutional powers. I 
move that these petitions lie on the table until the committees are 
appointed, when | shall desire to have them referred to the Committee 
on the Judiciary. 

The VICE-PRESIDENT. The petitions will lie on the table for 
the present, 

Mr. FENTON. I present the petition of 8. J. Warren and others, 
praying for the passage of an act for the relief of William Rood, late 
private Thirty-sixth Regiment, Wisconsin Volunteers; and also the 
petition of James W. Ogle and others, praying for the passage of an 
act for the relief of Charles W. Berry, late a private of the Thirty- 
sixth Regiment, Wisconsin Volunteers. I ask that these petitions lie 
on the table for the present, to be referred to the Committee on Mili- 
tary Affairs, when appointed. 

I desire also to present the petition of Antoine Sontag—— 

Mr. HAMLIN. I object to the presentation of any petitions of a 
legislative character at this session. We have no legislative functions 
whatever. That matter has been discussed and deliberately deter- 
mined by the Senate, and we may just as well begin precisely as we 
ought to go on. I object to any legislative business, and this is leg- 
islation. 

The VICE-PRESIDENT. The Senator from Maine objects to the 
reception of any petitions asking for legislation. 

Mr. FENTON. I withdraw the petitions. 

The VICE-PRESIDENT. They will be withdrawn, and those pre- 
sented by the Senator from Michigan will also be regarded as with- 
drawn, the point having been raised. 


PAPERS WITHDRAWN. 


Mr. EDMUNDS. I ask leave to have the papers withdrawn of 
Benjamin H. Campbell, marshal of the United States for the district 
of Illinois, which relate to certain losses of his by the fire in Chicago. 
There was a favorable report on the case and a bill passed, and the 
papers are to be withdrawn to go to the Department. 

The VICE-PRESIDENT. Leave will be granted to withdraw the 
papers, if there be no objection. 

On motion of Mr. WEST, it was 

Ordered, That Clarissa Bishop, of Louisiana, have leave to withdraw her memo- 


rial and papers from the files of the Senate, copies of the same being left with the 
Secretary of the Senate. 
PRESIDENTIAL FLECTIONS. 

Mr. MORTON. I offer the following resolution, and ask for its pres- 
ent consideration : 

Resolved, That the Committee on Privileges and Elections be instructed to ex- 
amine and report, at the next session of Congress, upon the best and most practi- 
cable mode of electing the President and Vice-President, and providing a tribunal 


to adjust and decide all contested questions connected therewith, with leave to sit 
during vacation. 


The resolution was considered by unanimous consent and agreed to. 
PAY OF WITNESSES. 

Mr. MORRILL, of Maine. I offer a resolution which is in effect an 
order, and ask that it may be read. 

The chief clerk read as follows: 

Resolved, That witnesses summoned to appear before the Senate or any of its 
committees shall be paid as follows, viz: for each day a witness shall attend, the 
sum of four dollars; for each mile he shall travel in coming to or going from the 


place of examination, the sum of five cents; but nothing shall be paid for travel- 
ing when the witness has been summoned at the place of trial. 


Mr. MORRILL, of Maine. I find that the practice between the two 
Houses is not uniform on this subject. On the Heuse side, for exam- 
ple, they pay what is specified in this resolution ; on the Senate side 
we pay twice that sum for travel. It is with the view of arranging 
the matter between the two branches that I offer this resolution. 
Under it the Senate will pay precisely what has been paid for some 
time by the other House. I do not ask immediate action now. Let 
it lie on the table for the present. 

The VICE-PRESIDENT. The resolution will lie on the table. 


EXECUTIVE SESSION. 

Mr. SHERMAN. I move that the Senate proceed to the considera- 
tion of executive business. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of executive business. After twenty-five minutes spent in 


executive session, the doors were re-opened, at twelve o’clock and 
thirty-five minutes p. m. 


ELECTION OF SENATOR CALDWELL. 

Mr. MORTON. I move that the Senate proceed to the considera- 
tion of the resolution in regard to the case of Mr. CALDWELL. 

The motion was agreed to; and the Senate proceeded to consider 
the following resolution : 


Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the of Kansas. 


Mr. MORTON. Mr. President, I will first ask the Secretary to read 
the report of the committee in this case. 

The chief clerk read the following report, submitted on the 17th 
of February last, by Mr. Morton, from the Committee on Privileges 
and Elections: 

On the llth day of May, 1872, the Senate adopted the followiag resolution : 

“ Resolved, That the Committee on Privileges and Elections be authorized to in- 








vestigate the election of Senator S. C. Pomeroy, by the legislature of Kansas, in 
1867, and the election of Senator ALEXANDER CALDWELL in 1871 ; that the committee 
have power to send for persons and papers; that the chairman, or acting chair- 
man, of said committee, or any sub-committee thereof, have power to administer 
oaths; and that the committee be authorized to sit in Washington, or elsewhere, 
during the session of Congress and in vacation.” 


In obedience to this resolution the Committee on Privileges and Elections have 
had under consideration the election of ALEXANDER CALDWELL to the Senate of the 
United States, in January, 1871, have taken testimony, and beg leave to submit the 
following port 3 

It is testified by Mr. Len. T. Smith, a former business partner of Mr. CALDWELL, 
his active friend at the time of his election and during this investigation, that he 
made an ment with Thomas Carney, of Leavenworth, by which, in considera- 
tion that Mr. Carney should not be a candidate for United States Senator before 
the eee ture of Kansas, and should give his influence and support for Mr. CaLb- 
WELL, Mr. CALDWELL should pay him the sum of $15,000, for which amount notes were 
given, and afterward paid, at same time taking from Mr. Carney a written in- 
strument, in which he pledged himself,in the most solemn manner, not to be a 
candidate for the office of Senator in the approaching election. 

This instrument is in the words following: 


“T hereby that I will not, under any condition of circumstances, be a can- 
didate for the United States Senate in the year 1871, without the written consent 
of A. CALDWELL, and in case I do, to forfeit my word of honor hereby “ I 
further agree and bind myself to forfeit the sum of $15,000, and autho the pub- 
lication of this agreement. 


“THOS. CARNEY. 
“ TopEKA, January 13, 1871.” ‘ 


Mr. Smith’s testimony is fully corroborated by that of Mr. Carney, who admits 
the execution of the paper, the making of the arrangement, the taking of the notes, 
and the subsequent receipt of the money. The notes for the money were signed 
by Mr. Smith, but paid by Mr. CALDWELL; and one of them, for $5,000, was made 
contingent upon Mr. CALDWELL’s election. The substance of the whole agreement," 
only a part of which was expressed in the writing, was that Mr. Carney shoul 
not be a candidate for the Senate against Mr. CALDWELL, that he should use his 
infiuence for Mr. CALDWELL, go to Topeka, meet the legislature, and do all he could 
to secure bis election. 

The first question to be considered is, was this arrangement corrupt; was it 
the use of corrupt means, on the part of Mr. CALDWELL, to procure his election ? 
The committee are of opinion that it was corrupt ; was against — policy ; was 
demoralizing in its character ; directly contributed to re the yen , and free- 
dom of election, and not to be tolerated by the Senate of the United States as a 
means of procuring a seat in that body. . 

To understand the full nature of the transaction, we must consider the character 
and position of Mr. Carney. He had been a governor of Kansas ; he had once been 
elected a Senator of the United States by fhe legislature of that State, but the elee- 
tion was premature, being at the wrong session; he had been a candidate for the 
Senate at another time, and had come within ten votes of being elected. He was 
well known throughout the State, had a large body of active friends, many of whom 
were warmly devoted to his pelitical fortunes. His being a candidate would 

eatly endanger the success of Mr. CALDWELL, if not certain to result in his defeat. 

e was from the same city with Mr. CALDWELL, and his candidacy would be the 
more dangerous on that account. When Mr. CALDWELL agreed to give him 
$15,000 under this arrangement, it was an attempt to purchase the rotes of the 
friends of Mr. Carney. He doubtless expected that Mr. Carney, through his 
influence over his friends, could bring them over to his support. They would 
ay become friends to the man with whom Mr. Carney was friendly. It 
was, at least, a tacit part of this arrangement that Mr. Carney should conceal the 
the mercenary part of the transaction, and place his withdrawal from the can- 
vass and his support of Mr. CALDWELL upon personal and political considera- 
tions that were honorable to himself, and would & attractive to his friends; and 
this he did. Mr. Carney went to Topeka before the senatorial election and re- 
mained there until it was over, working industriously for Mr. CALDWELL, and exert- 
ing all his personal and political influence to secure his election. Looking at the 
transaction in its real character, it was a sale, upon the part of Mr. Carney, of the 
votes of his personal and political friends in the legislature, to be delivered by him 
to Mr. CALDWELL, as far as possible. If it were legitimate for Mr. CALDWELL to buy 
off Mr. Carney as a candidate, it was equally legitimate to buy off all the other 
candidates, and have the field to himself, by which he would exert a quasi coercion 
upon the members of the legislature te vote for him, having no other candidate to 
vote for. It was an attempt to buy the votes of members of the legislature, not 
by bribing them directly, but through the manipulations of another. e purchase- 
money was not to go to them, but to Mr. Carney, who was to sell and deliver them 
without their knowledge. That Mr. CALDWELL did procure the votes of members of 
the legislature, friends of Mr. Carney, ignorant of the fact that Mr. Carney was 
making merchandise of his political character and influence, and of their friendship 
for him, for which he was to receive a large sum of money, the evidence leaves no 
reasonable doubt. 

Buying off opposing candidates, and in that way securing the votes of all or the 
most of their friends, is in effect buying the office. It recognizes candidacy for 
office as a merchantable commodity, a thing having a a value, and is as 
rereeive * the purity and freedom of elections as the direct bribery of members 
of the agiale ure. 

A candidate for the Senate, without strength or merit, may, by hasing the 
influence and support of all ora of his competitors, and drawing them 
from the canvass, succeed in an on, thus not only committing a fraud upon 
the friends of the candidates who were purchased off, but a greater fraud upon the 
people of the State who may be thus saddled with a representative in the Senate 
of the United States about whom they know little, for whom they care nothing, 
and who little ability to represent their interests. 

Mr. Smith, the friend of Mr. CALDWELL, testifies that he paid Mr. Carney the 
further sum of $7,000 while at Topeka, and just before the senatorial election, to 
meet Mr. Carney’s alleged expenses while there, and through fear that Mr. Carney 
would, after all, withdraw from the nt and become a candidate. 

Upon the check for this sum the money was drawn from the bank at Topeka in 
the evening by one T. J. Anderson, who testified that he gave it to Mr. ey, 
and that he was ‘gnarent of the consideration for which it was paid. Other testi- 
mony impeaches of Mr. Anderson, and raises a strong presumption that he 
was engaged in Nab Sony ep of votes for Mr. CALDWELL, and for which this $7,000 
was used, and that his services he afterward received the sum of $5,000 from 
Mr. CALDWELL. Mr. Carney swears positively that he did not receive this $7,000, or 
any part of it, but he indorsed the check, at the request of Mr. Smith, to enable 

the money from the bank; that the money was to be used in pro- 
curing votes for Mr. CALDWELL, and that a containing this money, as he 
was 


lity is that Mr. Carney did not 
reason was presented by Mr. Smith why, when Mr. Caup- 
vernor Carney’s written promise not to be a candidate, and 
Mr. Carney holding notes to be paid by Mr. CALDWELL for $15,000, a new arran 


ment should be made by which Mr. th should Mr. ,000 more, 
making $22,000 in all. . ood 


We now come to the consideration of the transaction with Mr. Sidney Clarke. 
He had been a member of Congress, had been a candi¢ ate for the United States 
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Senate during the preceding canvass before the people, and many members of the 
legislature were elected upon personal pledges to vote for him for Senator. When 
the first vote was taken in the — houses, Mr. Clarke received twenty-seven 
votes, the largest number given for any candidate but one; but the votes satisfied 
him and his friends that he could not be elected. An arrangement was concluded 
between Mr. CALDWELL and a Mr. Stevens, a friend of Mr. Clarke, at a late hour in 
the night before the joint convention of the two houses, by which Mr. CALDWELL 
was to pay Mr. Clarke's expenses in the canvass, estima at from twelve to fif- 
teen thousand dollars, and Mr. Clarke was to withdraw in favor of Mr. CaLDWELL. 
At a caucus of the friends of Mr. Clarke, held at nine o’clock on the morning of the 
joint convention when Mr. CALDWELL was elected, Mr. Clarke made a speech and 
urged them to vote for Mr. CALDWELL; and in joint convention his name was with- 
drawn, and all his friends but one voted for Mr. CALDWELL. Subsequently in this 
city Mr. Clarke had several conferences with Mr, CALDWELL, in which the latter 
promised to comply with his en ment with Mr. Stevens and pay Mr. Clarke’s 
expenses, esti at from twelve to fifteen thousand dollars, but never did. Mr. 
Clarke was unwilling to admit that he had made an agreement to transfer his 
friends to Mr. CALDWELL in consideration of the latter's promise to pay this money ; 
but taking all the testimony together, the committee have no doubt that the trans. 
action between him and Mr. Clarke was as has been stated. Mr. CALDWELL’s sub- 
sequent refusal to pay the money to Mr. Clarke does not relieve the character of 
the transaction, and very probably resulted in the exposure of Mr. CALDWELL and 
the institution of this examination. 

There was nothing in the evidence to show that Mr. Clarke’s expenses in the sen- 
atorial canvass, or in the preceding canvass before the people; amounted to half 
the sum which Mr. CALDWELL was to pay him. ; 

Mr. Carney and Mr. Clarke both testify that Mr. CALDWELL told them, after the 
election, that his election had cost him $60,000. Mr. Anthony, the mayor of the 
city of Leavenworth, testified that Mr. CALDWELL admitted to him that the election 
had cost him over $60,000. Mr. Burke, editor of the Leavenworth Herald, and a 
supporter of Mr. CALDWELL in his canvass, testifies that after the election Mr. 
CALDWELL told him that the money he had paid Mr. Carney was not more than ten 
per cent. of the whole amount which the election had cost him; and on another 
occasion that the election had cost him more than twice his entire salary. 

The committee have had much difficulty in tracing the money transactions; but 
the evidence shows that various sums, amounting to over $50,000, were drawn un- 
der circumstances that make it probable they were used to procure Mr. CALDWELL'S 
election. The sum of $15,000 paid to Mr. Carney has already been stated. The 
second sum of $7,000, which Mr. Len. T. Smith swears was pale to Mr. Carney, and 
which Mr. Carney denies receiving, and testifies to circumstances showing it was 
used for the bribery of members of the legislature, has also been referred to. It is 
further shown that three or four days be*ore the election took place Mr. CALDWELL'S 
oa went into the banking-house of Scott & Co., at Leavenworth, and drew the sum 
of $10,000 upon Mr. CALDWELL’s check, for the avowed purpose of taking the money 
to Topeka by the train that morning, which was given as the reason for presenting the 
check before bank-hours. Mr. Jacob Smith, banker at. Topeka, testified that at nine 
o'clock in the evening before the election ee Dr. Morris, of Leavenworth, a 
very active friend of Mr. CALDWELL, drew $5,000 from his bank, and that Judge Cro- 
zier, of Leavenworth, an influential mepers of Mr. CALDWELL, and then at Topeka, 
pr se | for his election, drew $1,200 from the bank after banking-hours, at the re- 
be = of Mr. Smith, which was handed over to Mr. Smith. The testimony left no 

oubt upon the minds of the committee thatthe bankers, who honored these different 
checks at Topeka after banking-hours, understood that the money was to be used 
fur political purposes. The evidence further shows that Mr. 'f. J. Anderson sub- 
sequently received from Mr. CALDWELL the sum of $5,000 for his services in the elec- 
tion. A draft for $10,000, drawn by the solicitor of the Kansas Pacific Railroad 
Company upon the treasurer of that company, was presented at the Kansas Valley 
Bank, of Topeka, by Mr. T. J. Anderson, on the 23d of January, the day before the 
election, and the money drawn upon it, under circumstances which, taken in con- 
nection with other testimony, make it probable that the money was used for Mr. 
CALDWELL's election. The committee have no reason to believe that they have 
traced all the money that was nsed, and in the foregoing statement have taken no 
account of several small sums shown to have been paid by Mr. CALDWELL for the 
expenses of his friends while at Topeka. 

Mr. William Spriggs, a former treasurer of Kansas, testified in regard to a self- 
constituted committee of six of Mr. CALDWELL’s leading friends who met from time 
to time at Topeka, during the day and evening, for five or six days before the election, 
to confer and report progress in electioneering for Mr. CALDWuLL; that during the 
meetings of this committee it was reported by Mr. Smith what members of the 
legislature had been secured to vote for Mr. CALDWELL; how much was offered to 
others, and how much was asked by others. We quote from his testimony: 

‘*We usually met at ten o'clock in the morning. We had a rollof the senate and 
of the house, and kept them, and we would compare notes, and then such a mermn- 
ber of the committee would be sent that day or at such a time to see such mem- 
bers of the house, and such another one to see somebody else, whoever we thought 
would be the best man for that particular place, and then we would meet again at 
such another hour, and report what we had done and what success we had had, 
and in some guite a number of times, I do not know how many. In making the 
report and comparing notes there was one member of the committee would report ; 
in calling over the names he would come to such and such a man and he would say, 
‘We had better not count that man yet; that is under negotiation, aad he is a 
little too high ; I think I can ae him down some.’”’ 

This witness testified to several interviews with Mr. CALDWELL, and we quote 
from his Honan f : . 

- “IT will just you what Mr. CALDWELL said to me about it. He asked me if I 
knew any members of the legislature that could 
for their votes, and I told him that I knew two members, I believed, that had the 
reputation of having been influenced in their votes on former occasions.”’ 

And farther on: 

“ He said if I found any members that wanted a little money for votes, to send 
them to him and to Len. Smith. 

“Mr. CALDWELL said there was another class of high-toned gentlemen there in the 
legislature that would not sell their votes, but they putit in this way: that they had 
been to a pretty heavy eT pee in carrying their election, and they would want 
their expenses paid, and if I met with any of that class, to seud them to him or 
to Len.’ 

The testimony of Mr. Spriggs is full, and shows that the canvass of Mr. 
CALDWELL was thoroughly corru that money was the chief ment relied 
upon. Among many other things, he stated that T. J. Anderson him that he 
had paid Mr. ioe a member of the house, $1,000 for his vote ; that Mr. Crocker 
afterward backed out, and handed the money over to a Mr. Carson to be returned 
to Mr. Anderson; that Carson got on the cars, went home, and kept the money. 
Carson was afterward called by the committee, and corroborated the statement, 
admitting that he had received $1,000 back from Mr. Crocker to be returned to 
Mr. Anderson, but that he had kept the money himself for his services to Mr. CALD- 
. Carney testifies that, in an interview with Mr. CALDWELL after the elec- 
ch he was u him to ne an tment for one of Mr. Carney’s 
had voted for him, Mr. CALDWELL from his pocket a memorandum. 
appeared to run over a list of names, and, coming to the man referred to, 
“That man has been paid ;" and Mr. understood from his manner that 
memorandum-book @ list of mem with the sums paid to each ; 
r. CALDWELL told him upon another oceasion that he had paid Mr. Bayers the 
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testimony showing that Len. T. Smith, Frank Drenning, Jaimes L. McDowell, 
George A. Smita, and T, J. Anderson, among the most active friends of Mr. CALD- 
WELL during the canvass, admitted at different times that they had offered money to 
members of the legislature to vote for Mr. CALDWELL, in some cases specifying the 
members to whom it was offered and paid, anc in other cases that offers had been 


made that had not been accepted, and that negotiations were on hand with others 


which had not been completed. These men have denied before the committee all 
conversations and admissions of this character, and all payment of money te mem- 


bers, or offers to pay them, and several members of the legislature who were impli- 


— have expressly denied that they received the money or that offers wero made 
em. 


Mr. CALDWELL offered testimony showing that Mr. Carney had made threats to 


have him ousted from the Senate; that Mr. Anthony was hostile to him; that Mr. 
Burke had a lawsuit with him, growing out of money furnished to Mr. Burke about 


the time of the election; and to contradict several statements of Mr. Clarke. The 


most important contradictions of the testimony produced against Mr. CALDWELL are 
made by members of the legislature, who were themselves implicated, or by the 


agents of Mr. CALDWELL, who were directly charged with taking a part in these cor- 


rupt practices ; and there are some contradictions made by witnesses against whom 


there is no cause of suspicion. But taking the testimony altogether, the commit- 


tee cannot doubt that money was paid to some members of the legiglature for their 


votes, and money promised to others which was not paid, and offered to others who 


did not accept it. 


By the Constitation, each House of Congress is made the judge of the elections, 


returns, and qualifications of its members. 


If a person elected to the Senate has not the constitutional qualifications, or if 
the election is invalid, by reason of fraud or corruption, the jurisdiction to exam- 
ine and determine is expressly vested in the Senate. 

Another clause of the Constitution authorizes the Senate to expel a member by 
a two-thirds vote. The causes for which a Senator may be expelled are not limited 
or defined, but rest in the sound discretion of the Senate. 

It has been a subject of discussion in the committee whether the offenses of 
which they believe Mr. CALDWELL to have been guilty should be punished by expul- 
sion or go to the validity of his clection, and a majority are of the opinion that they 
go to the validity of his election and had the éffect to make it void. Wherefore the 
committee recommend to the Senate the adoption of the following resolution : 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 


in the Senate of the United States by the legislature of the State of Kansas. 


In conclusion the committee remark that, while Mr. CALDWELL did — to pro- 


16 Was as 
much sinned against as snnint He was a novice in politics, and evidently in the 
i 


hands of men who encouraged him in the belief that senatorial elections in Kansas 
were carried by the use of money. 

Mr. MORTON. Mr. President, this investigation originated in the 
legislature of Kansas. A committee was appointed there to examine 
into the circumstances of Mr. CALDWELL’s election. The volume con- 
taining the testimony was transmitted to the Senate of the United 
States by virtue of a joint resolution of the legislature of Kansas, 
which I will now ask the Secretary to read. 

The chief clerk read as follows: 

Resolved by the house of representatives, (the senate concurring,) That a printed 
certified copy of the report and evidence of the investigating committee appointed 
to investigate charges of bribery in the senatorial elections of 1867 and 1871 be sent 
to each of our Senators in Congress, and that a copy of said report and evidence be 
placed in the hands of the governor of this State, with the request that he forward 
the same to the Vice-President of the United States, asking iim to lay the samo 
before the Senate of the United States for their information. 


Mr. CAMERON. Will the Senator from Indiana tell me the date 
of that document from the legislature of Kansas ? 

Mr. MORTON. That resolution, I think, was passed April 4, 1872. 
I now read an extract from the Globe of April 8, 1572, when this res- 


olution was referred to the Committee on Privileges and Elections of 


the Senate. The Senator from Kansas [ Mr. CALDWELL] said: 


I desire to state that I also have received the report of the investigation referred 
to. I had been expecting that report for some time. 1 believe it was made up in 
February, and I have repeatedly inquired-of the Chair whether be had received it 
or not. Iam glad to know that it is here, and I desire that it be referred as my 
colleague has suggested, so that we may have speedy action on it. 

I read that simply for the purpose of showing that Mr. CALDWELL 
submitted himself in this matter to the jurisdiction of the Senate. 

Mr. CALDWELL submitted a printed argument to the committee, 
which is published with the evidence and the report, in which he 
made a general denial of the existence of any satisfactory evidence 
that he, or his friends with his knowledge, had bribed any members 
of the legislature of Kansas to vote for him for Senator, but entered 
into no discussion of the testimony. In the argument of the law he 
placed his defense upon the following grounds : 

First, that his admitted transaction with Mr. Carney was a private 
affair between citizens, and was not denounced as illegal by any 
statute, State or Federal, and abont which the Senate has no legal 
right to inquire. 

Secondly, that bribery of members of the legislature to vote for a 
candidate is not made a criminal offense by any statute of the United 
States, and that a member of the Senate cannot be unseated for 
bribery, because he cannot be indicted and punished for it in a 
court. 

Thirdly, that the question of bribery in the election of a Senator 
can, under no circumstances, be inquired into by the Senate of the 
United States, but that the right to make investigations belongs only 
to the State, and that the Senate is concluded by his commission from 
the State from all inquiries, except as to whether he possesses the 
qualifications required by the Constitution of the United States. 

Fourthly, that the Senate has no power to expel a member for any 
cause arising before he became a member of the body. 

A summary of the evidence and of the conclusious to be drawn from 
it is made in the report, and an examination of the whole volume of 
the testimony, which is upon your tables, will show that the state- 
ments and conclusions in the report are not only fally sustained, but 
are in a moderate form, and might have been made much stronger in 
many respects. No impartial man can read that evidence through 
without coming to the conclusion beyond a reasouable doubt that the 
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transactions with Clarke und Carney are of the precise character 
stated in the report, and that the charges of direct bribery of mem- 
bers of the legislature, and that Mr. CALDWELL’s election was secured 
by money, are completely sustained. 

On the first point in the legal defense of Mr. CaLDWELL, I quote the 
following extract from his argument: 

I am charged with having procured an election to the Senate by the use of 


money to induce opposing candidates to retire, and by the use of nae on other 
improper means to induce members of the legislature to vote forme. The first of 


‘these charges, so far as it relates to the retirement of Thomaa Carney, stands ad- 


mitted upon the record ; but I insist that that was a private transaction between 
citizens, neither of whom occupied any official position, and was not denounced as 
an illegal act by any statute, State or Federal, and was one concerning whieh the 
Senate has no legal right or power to inquire, as I shall subsequently endeavor to 
show. 


If the Senate cannot inquire into the circumstances attending the 
election of its members, whether such election was procured by bri- 
bery, corruption, or other matter impairing the ipoodons of elections, 
such inquiry cannot be made anywhere. It is true the State may in- 
vestigate these charges, as was done in this very case, but such inves- 
tigation amounts to nothing unless it may be for the information of 
the Senate of the United States. 

The Constitution provides that “each House shall be the judge of 
the elections, returns, and qualifications of its own members.” 

The Senate is authorized to judge of three things in regard to its 
members, their qualifications, returns, and elections. 

First. It may inquire in regard to his qualifications, whether the 
member was thirty years old, had been nine years a citizen of the 
United States, and was an inhabitant of the State. 

Secondly. Whether the returns of the election are in due form, and 
show an election by the lawful legislature of the State, certified as 
required by law. 

Thirdly. Whether the election was conducted according to law, and 
was free, or attended by circumstances that would make it invalid, 
such as bribery, fraud. or intimidation. 

The Senate has no power to inquire whether individual members of 
the legislature have been lawfully elected, because each house of the 
legislature is invested with like power to judge of the election and 
qualifications of its own members. It is contrary to the policy of the 
law to permit a court to inquire whether a statute properly certified 
was enacted through bribery, but such an inquiry bears no analogy 
to the question whether the Senate may inquire as to the election of 
its members, for which parpose it is vested with express power. 

The power of the State legislature is exhausted when it has elected 
a Senator, and it bas no right at the same or at a subsequent session 
to annul its action from any cause and hold a new election. If the 
State legislature could afterward annul an election of Senator and 
hold a new one, membership in the Senate would not be under the 
control of the Senate, but of the several States, and the Serate would 
not be the judge of the election of its own members. And if there 
be no power either in the Senate or in the State legislature to in- 
guire whether an election has been as by bribery or fraud, 
then the evil would be irremediable, however gross and wicked the 
instance; and if.such be the position of the Senate, it is perhaps the 
orly legislative body in the civilized world in such a helpless con- 
dition. 

In the case of Asher Robbins, from Rhode Island, referred to by 
Mr. CALDWELL, the only question was whether he had been elected by 
the lawful legislatare, and there was no question of bribery or mis- 
conduct in the case, and the reference to bribery in the report of the 
committee was only by way of argument. 

To show in this connection the real character of the transaction 
with Mr. Carney, which Mr. CALDWELL says is “admitted upon the 
record,” I quote the following extract from the report of the com- 
mittee : . 

It is testified by Mr. Len. T. Smith, a former business partner of Mr. CALDWELL, 
his active friend at the time of his election and during this investigation, that he 
made an agreement with Thomas Carney, of Leavenworth, by which, in consider- 
ation that Mr. Carney should not be a candidate for United Senator before 
the legislature of Kansas, and should give his influence and su for Mr. CALb- 
WKLL, Mr, CALDWELL should pay him the sum of $15,000, for which amount notes 
were given, and afterward paid, at the same time from Mr. Carney a writ- 
ten instrument, in which he pledged himself, in the most solemn manner, not to 


be a candidate for the office of Senator in the approaching election. 
This instrument is in the words following: 


“T hereby agree that I will not under any condition of circumstances be a can- 
didate for the United States Senate in the year 1871, without the written consent 
of A. CALDWELL, and in case I do, to forfeit my word of honor nore I 
further agree and bind myself to forfeit the sum of $15,000, and authorize the pub- 


lication of this agreement. 
“THOS. CARNEY. 
“ TopeKA, January 13, 1871.” 


Mr. Smith's testimony is fully corroborated by that of Mr. Carney, who admits 
the execution of the paper, the making of the arrangement, the taking of the 2 een 
and the yey reeript of the money. The notes for the money were 
by Mr. Smith, bat paid by Mr. CALDWELL; and one of them, for $5,000, was made 
contingent upon Mr. CALDWELI.’s election. The substance of the whole agreement, 
only a part of which was expressed in the writing, was that Mr. Carney should 
not be a candidate for the Senate nst Mr. CALDWELL, that he should use his 


influence for Mr. CALDWELL, go to Topeka, meet the legislature, and do all he 
could to secure his election. 


The committee haye recommended to the Senate the adoption of 
the following resolution : 


Resalved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 


The ground upon which bribery and intimidation invalidate an elec- 
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tion is that they impair “the freedom of elections.” Rogers, in his 
Treatise on the Law and Practice of Elections, speaking of the action 
of the House of Commons, says: 

Bri , essentially affecting the freedom of elections, they took cognizance of, 
and saithod both electors and the elected offending. 

Again : 

But numerous instances have not been wanting in more modern times, in which 
the court of king's bench have, by the rigor of their punishments, vindicated the 
freedom of ejections. Informations and indictments at the common law, as well 
as indictments on the statute of 2d G IL, chapter 24, have there been : 
cuted, not only by private individuals, but by the attorney-general, by r of 
the House of Comrrons. To bribe a voter is not only an infringement of parliament- 
ary a is more, a high misdemeanor, and breach of the common law. 

The opin of the wisest and most honest statesmen embodied in the resolu- 
tions and standing orders of the house had been set at de and the first and 
best principle of constitution, the freedom of election, was y and unblush- 
ingly violated. ; 

Cushing, in his work on the Law of Legislative Assemblies, says : 


The great principle which lies at the foundation of all elective governments, 
and is essential indeed to the very idea of election, is, that the electors shall be free 
in the giving of their suffrages. This principle was declared by the English Par- 
liament in regard to elections in general, in a statute of Edward I, and with regard 
to elections of members of Parliament in the Declaration of Rights. The same 
principle is asserted or impiied in the constitutions of all the States of the Union. 

Freedom of elections is violated by external violence, by which the electors are 
constrained, or by bribery, by which their will is corrupted; and in all cases where 
the electors are prevented in either of these ways from the free exercise of their 
right, the election will be void, without reference to the number of votes thereby 
affected. 

Again: 

The freedom of election may also be violated by corrupting the will of the 
electors by means of bribery, as well as by intimidating or preventing them by 

violence from exercising the right of suffrage. 

Again, speaking of bribery, he said: 

It is an offense of so heinous a character, and so utterly subversive of the freedom 
of election, that when proved to have been practiced, though in one instance only, 
So a majority of unbribed voters remain, the election will be absolutely 


Whatever impairs the freedom of elections is illegal and against 
public policy, and makes the election void. Intimidation and bribery 
are not the only practices that impair the freedom of elections. They 
are only instances, perhaps the most common heretofore, but may not 
be hereafter. There is no difference in principle between buying 
votes and buying influence. To employ persuasion and argument to 
secure votes is legitimate; but buying off opposing candidates goes 
much further. That is not only the purchase of influence, but of 
that power which a man- has over his particular friends, springing 
from political and social relations. We know from observation what 

ower a political leader has over his friends and followers who have 
n for years devoted to his political fortunes—how they enter into 
his resentments and attachments, and when he is forced off the stage, 
how bitterly they feel toward those who have forced him off, and how 
naturally they go with him to the support of another who is repre- 
sented as his friend. 

It_is a matter of frequent occurrence that the result of senatorial 
and other elections is determined by the withdrawal of a candidate 
and casting his influence in favor of another, thus transferring a body 
of friends sufficient to secure his election. This is of more frequent 
occurrence than bribery, and generally far more effective. It is also 
far less troublesome and dangerous than the bribery of individual 
voters. The purchasing party has but one man to deal with instead 
of many, and that man, to have friends who are worth buying, must 
be a man of some character, and equally interested in keeping the ee- 
cret. While such an o ion is more effective and dangerous than 
the bribery of individual voters, it also involves more turpitude. 
The vendor of his friends and influence is betraying and making mer- 
chandise of those sentiments of attachment and devotion to him which 
are honorable to human nature, and serve to elevate and relieve po- 
litical contests from sordid selfishness and ambition, and the purchaser 
knows he has obtained votes under false pretenses, and that he has 
bought them just as effectually as —— had paid the bribe to 
them, although the purchase-money has been paid to another. Such 
a transaction is within the very definition of bribery as given by 
Sheperd in his Treatise on Elections, page 94: 

Bribery at an election is the creation or the to create an undue influence 
over the disposition of suffrages by a lucrative n, or a volantary sub- 
jection to such influence. 

It isan “undue influence” over suffrages obtained for a lucrative 
consideration paid to another. As stated in the report: 

If it were legitimate for Mr. CALDWELL toe buy off Mr. Carney as a candidate, it 
was equall anes to buy offall the other candidates, and have the field to him- 
self, by which he would exert a quasi coercion the members of the legislature 
to vote for him, having no other candidate to for. 

It isin the broadest sense “ undue influence” over suffrages, exerted 
for a “lucrative consideration,” and none the less so because the per- 
sons upon whom exerted were ignorant of the character of the trans- 
action. It is bribery in the wholesale, rather than retail, for the 
bribe is paid to a man who, from his peculiar relations to a number of 
voters, can in all probability control their action. 

This sort of “undue influence” was recognized in England as being 
more extensive and more dangerous to the freedom of elections than 
the purchase of individual votes. I quote again from Sheperd, on 
page 97: 


Besides the practice pushing vidual votes, there f 
olamation te more todte ee oe the commanding piicants Ie’ barengh 
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was transferred, either for a sum of money paid down at once, or, with a more ac- 
eurate calculation of traflic, for an annual payment during the continuance of Par- 
liament; the sitting member thus purchesing the return of him who had pre- 
viously purchased the power of returning. To repress this practice the 49 George 
III, chapter 118, was passed, by which it is made highly penal to enter into any 
pecuniary engagement for procuring the return of a member of Parliament. 


This is but another definition of a practice which impairs the free- 
dom of elections, and invalidates an election upon the same principle 
as bribery of the individual voters, 

The principles of the common law are applicable in all civil matters 
touching the validity of elections or the tenure of office, and it isa 
well-established principle of the common law that whatever impairs 
“the freedom of elections” is illegal, against public policy, and will 
make the election void. Particular forms in which this is done, such 
as bribery and intimidation, are panishable by statutes in England 
and nearly all the States; and in England the further form of pur- 
chasing the influence of persons who are not candidates themselves, for 
the return of members of Parliament. But the absence of a statute 
punishing these several practices impairing the freedom of elections 
in no wise affects the operation of the general principle touching the 
validity of elections. 

Sheperd, in his treatise, says: 

The bribery act makes no mention of any parliamentary disqualification affecting 
a member's seat ; the effect, therefore, of an act of bribery not within the words of the 
treating act of 7 William III, chapter 4, is in that respect determined by the law 
of Parliament as follows: “ Bribery by a candidate, though in one instance only, 
- paren a majority of unbribed votes remain in his favor, will avoid the particu- 

© ° 

Mr. CARPENTER. If it will not annoy my friend, I should like 
to ask him at that point, whether he has any common-law authori- 
ties laying down that doctrine which do not refer to and rest upon 
the statutes of England. 

Mr. MORTON. hope my friend will allow me to get through 
wiih this portion of my speech without interruption. 

Mr. CARPENTER. I beg pardon. The Senator asserted that that 
was the common-law doctrine, and I simply wished to know whether 
he had found any cases. 

Mr. MORTON. I have quoted several very high common-law Eng- 
lish authorities on the subject. It has never been held in England 
or this country that the effect of bribery, in making an election void, 
depended upon the existence of a statute punishing it as an offense. 
On the contrary, as stated by Sheperd, it invalidates an election by 
operation of the ancient law of Parliament. 

But if the transaction I am considering was not technically bri- 
bery, yet that is immaterial, for it is “undue influence,” even more 
dangerous to the freedom of elections than the purchase of individ- 
ual votes, and partakes of the same general nature, for it is begotten 
by a corrupt money consideration. Tn England bribery was held to 
invalidate the election of a member of Parliament long before there 
was any statute punishing bribery, upon the general principle that it 
impaired the freedom of elections, showing that its effect, in invali- 
dating an election, does not depend upon the fact that it has been made 
punishable by statute as a penal offense; and so a corrupt contract 
with an opposing candidate for the Senate, by which he is to with- 
draw from the canvass and cast his influence for another, must be 
held to have the same effect in invalidating the election as though 
the transaction was made punishable as a criminal offense. 

Bribery may be said to bear the same relation to an election that 
frand,does to a contract, but if there be a difference it is that it is 
more fatal, and that a smaller ingredient will have the effect to de- 
stroy the life of the election, because the purity and freedom of elec- 
tions are vital to the existence of every elective form of government. 

Said the court of king’s bench, in Rex vs. Pitt, (Burrows, 1338 :) 


Bribery at elections of members of Parliament must always have been a crime 
at common law and punishable by indictment or information. 


There are, however, no traces of any prosecution for bribery at elec- 
tions till after the legislature inflicted particular penalties upon it. 

Rogers, in the treatise referred to, says: 

Bribery, as we have seen, had always been a misdemeanor at common law, and 
a violation of the privilege of Parliament ; but the above statute (the bribery act] 
armed courts of law with new and e ary powers to aftack the growing 
evil by attaching a es y of £500 on every conviction of an offense against its 

squalif, 


rovisions, and the offender from ever again voting in any elec- 
mu for members of Partianont. ” 


Sheperd, in his Treatise on Elections, says, speaking of bribery: 

Though it was always an oifense at common law, it is thoaght that no prosecu- 
tion for this species of bribery peck place until the bribery act, for which the jeal- 
ousy of the Commons in regard to their privileges sufliciently accounts. As soon, 
however, as the Commons began to rise in im ce, and a seat was considered 
of sufficient political value to be »t were not slow to discover and 
attempt ves to repress the consequences of such corruption. 


The general policy and provisions of the laws of England in re 
to corruption in elections are embodied in the constitution and laws 
States, and bribery made to invalidate every election into 
which it enters. The doctrine that the bribery of a single voter will 
vitiate an election, although the candidate may have a majority of 
unbribed votes, is » ~ecessary consequence of the principles I have 
considered, and in ~ ensable to the on of the om of elec- 
tions. If the candi.ute who has been ey elected is entitled 
to maintain his seat, unless it can be shown. that his whole majority 
was corruptly procured, the operation of the principles I have consid- 
orell will tn, covet cases be ted, for although he be shown to be 
guilty of corruptioa and unworthy of a seat in any legislative body, 
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et he has the chances largely in his favor that it cannot be shown to 

ave extended to his whole majority. Corruption in an election may 
be compared to a drop of fatal poison injected into the human system, 
which circulates into every part and destroys every function. The 
man who has purchased one vote has shown himself willing to pur- 
chase all, and that his corrupting influence has been limited only by 
his means or his necessities. 

The Constitution declares that “each House may determine the 

rules of its proceedings, punish its members for disorderly behavior, 
and, with the concurrence of two-thirds, expel a member.” ‘The causes 
for which a Senator may be expelled are not limited or defined, but 
rest in the sound discretion of the Senate. The position taken by Mr. 
CALDWELL, that a Senator can be expelled only for causes arising sub- 
sequent to his admission, is not sustained by the reading of the Con- 
stitution, by any rule of construction, or by authority. 
__In this case, the Senate would have the right to proceed either way, 
if it finds Mr. CALDWELL guilty of the charges preferred against him, 
or any of them: first, by declaring his election invalid, which would 
require only a majority vote, or by a resolution of expulsion, which 
would require a two-thirds vote. 

The power of expulsion is absolute. It has the definition of an 
absolute power, for it is not limited in the clause creating it, and 
there is no tribunal by which its exercise can be reviewed or reversed. 
It should be exercised with sound diseretion, and the security against 
its abuse consists in the fact that it requires a two-thirds vote. I 
should undoubtedly be exercised within certain limits and under cer- 
tain moral restraints ; but each case, perhaps, would depend upon ite 
own peculiar character. 

As it is a power to be exercised within the sound discretion of the 
Senate, that exercise may be for causes arising before the election, as 
well as after, and for any cause which in the sound discretion of th: 
Senate would make it improper for a man to continue to be a mem- 
ber of the body. 

It is admitted that the Senate may expel a member for a crime 
committed during his membership, although it has no connectior 
with his official duties or his position of Senator, upon the groun 
that his presence in the Senate degrades the body, and that he ha» 
shown himself unworthy of public trast and unfit to be associate: 
with honorable men. But do not all these reasons exist with equa’ 
force for expulsion where the crime was committed before admissio: 
to the Senate, but was not discovered until afterward ? 

It has been argued that if the legislature of a State elect a know: 
criminal to the Senate of the United States, it is their business, an: 
the State has a right to be represeuted by a criminal if she desires t 
be, and the Senate must receive whomever the State sends as Senator 
I dissent from this doctrine. The Senate has a right to protect itsel 
against the admission of a criminal, although the legislature elect 
ing him was indifferent npon the subject or chose him for that very 
reason. The propriety of exercising the power might be more doubt 
ful if the criminality of the member were known at the time of hi 
election, for it might be argued that the members of the legislatur: 
did not believe the charge to be true, or that the offense was miti- 
gated or had since been condoned. 

The power to expel a member is incident to every legislative body, 
because it is necessary to its protection and character, and this power 
exists, although the constitution or law creating the body does no. 
confer it in terms. The former constitution of Massachusetts con 
tained no clause authorizing either house of the legislature to expe! 
a member for any cause. But it was held by the supreme court 
of that State, Chief Justice Shaw, one of the ablest jurists who ever 
sat upon the bench in this country, delivering the opinion, that th: 
power of each house to expel a member existed as a necessary and 
incidental power, and that each house must be the sole judge of thx 
exigency which may justify and require its exercise. I quote from 
the decision, which will be found on page 473, in the third volume ot 
Gray’s Massachusetts Reports: 

The power of expulsion is a necessary and incidental power to enable the housr 
to perform its high functions, and is necessary to the safety of the state. It isa 
power of protection. A member may be physically, mentally, or morally wholly 
unfit; he may be afflicted with a contagious disease, or insane, or noisy, violent, 
and disorderly, or in the habit of using profane, obscene, and abusive language. 

If the power exists, the house must necessarily be the sole judge of the exigency 
which may justify and require its exercise. : 

As to the law and custom of Parliament, the authorities cited clearly show that 
the jurisdiction to commit, and also to expel, has long been recognized, not only in 
Parliament, but in the courts of law, for the purpose of protection and punishment. 
There confine wnyself strictly to the law of personal privilege from arrest. Ther: 
has been much debate upon abuse of power and excess of claim of privilege, but 
the power to commit or expel has been uniformly admitted. 

But the reasoning as to the propriety of expulsion for an offense 
committed before admission to the Senate, and wholly disconnected 
with the election, falls to the ground when you come to consider a 
case where the offense has been committed in connection with admis- 
sion to the Senate; where it is the very means by which admission is 
obtained ; where the offense is the stepping-stone to the Senate. 

The distinction is radical between such a case and that of an inde- 
pendent crime committed long before the election and having no 
connection with it whatever. In the latter case the offense goes only 
to the man’s character and his fitness to be a member of the Senate ; 
but in the former it goes not only to bis character and fitness, but to 
his title to the office; and the power of the Senate to examine the 
matter and adopt the proper remedy is expressly given by that clause 
of the Constitution which authorizes the Senate to judge “ of the elec- 
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tion of its members.” If this clause does not confer this power, then 
it is nugatory, for all the other powers are given in the preceding 
clanses, which authorize the Senate to judge of the qualifications oa 
returns of its members. The Constitution authorizes the Senate to 
judge of three things concerning its members: their qualifications, 
returns, and elections ; but the doctrine contended for by Mr. CaLp- 
WELL in effect strikes out the last, and limits the Senate to the exer- 
cise of powers which come under the head of qualifications and re- 
turns. 2 
‘To say that the Senate cannot expel a member for a cause arising 


_before his election, when that cause was the very means of the elec- 


tion and brought it about, seems to be very unreasonable, and is to say 
in effect that, if the crime has a favorable result, and the perpetrator of 
it enters upon the enjoyment of its fruits, he is by that very fact exon- 
erated from any inquiry into its character and protected in his guilty 
possession. 

For example, suppose a man secretly procure the opposing candi- 
date to be poisoned, and thus secure his election, and afterward the 
crime become known; or sappose he secretly procure his opponent 
to be kidnaped, and the sudden disappearance being unaccounted 
for, he thus obtain the election ; or suppose he procure his opponent 
to be arrested upon false charges of crime, and thus for the time being 
disgrace him and break him down, and thus obtain his election; or 
suppose he procure his election by the most monstrous frauds, by in- 
timidation, by gross bribery, vy buying off the opposing candidates, 
or by other dishonorable and illegal means, and slip into the Senate 
before his offenses are discovered—shall it be said that the snecess 
of his crimes and their successful concealment for the time shall be- 
come their constitutional protection, and that he may hold on to the 
seat which he has thus illegally and fraudulently obtained ? 

Mr. President, bribery is from its very nature hard to prove. Bri- 
bery in matters of election by members of a legislature, who are to be 
presumed to be men of some character and standing, who have at 
least some ambition to preserve a good name—bribery upon their part 
you must suppose will be concealed by every means in their power; and 


we need not be surprised if men who receive bribes deny it under oath. 
The evidence in this case, taken altogether—for it is a large vol- 
tune—in my opinion, establishes this as the most flagrant case of brib- 


ery in the history of English or American politics. 

Mr. CALDWELL had no political status in Kansas whatever. He was 
unknown as a politician. A man of large wealth, engaged in busi- 
ness, having been a freighter across the plains, and afterward engaged 
in the construction of one or more railroads, he was yet unknown 
entirely in the politics of the State. He had been concerned, per- 
haps, in some local controversies in the city of Leavenworth, touch- 
ing certain railroad questions in that city; but aside from that he 
had no political status, and was wholly unknown to the people of 
Kansas, except so far as his business may have brought him into con- 
tact with them. The very fact that a man under such circumstances 
can step into the political arena, and distance all competitors who 
have been before the people for years, implies that there is some other 
influence at work than that of a political character. 

ir. CALDWELL made a statement before the committee which is 
published with the evidence, but to which I have not referred. The 
statement was not made under oath. It was put in upon his honor 
as a Senator, He was notified by the committee that he had a right 
to make his statement under oath, but that in that case he would be 
subjected to a cross-examination. He preferred to submit his state- 
ment not under oath. 

Mr, CALDWELL lives in the city of Leavenworth, on the Missouri 
River. The city of Topeka, I believe, is eighty or ninety miles distant 
in the interior of the State, the capital of the State. The active 
friends of Mr. CALDWELL in this senatorial contest were Messrs, Len. 
T. Smith, T. J. Anderson, of Topeka, Dr. Morris, of Leavenworth, Mr. 
McDowell, of Leavenworth, Mr, George H. Smith, of Leavenworth, and 
two or three others of almost equal prominence ; but among them all 
Mr. Len. T. Smith was the chief adviser and operator. Mr. Smith, it 
will be remembered, made the negotiation between Mr. CALDWELL and 
Mr. Carney, by which Mr, Carney, in consideration of $15,000, signed 
& paper agreeing to withdraw from the contest. The evidence of Mr. 
Smith and of Mr, Carney shows that there was the further under- 
standing between them that he should go to Topeka and work for Mr. 
CALDWELU’s election, and use all his influence with his friends to get 
them to vote for Mr. CALDWELL, and as a security for his industry 
and zeal, one note for $5,000 was made contingent upon Mr. CaLp- 
WELL’s election. 

Mr. Smith was recognized at Topeka throughout the contest as be- 
ing the principal friend, and the responsible friend, of Mr. CALDWELL. 
He was regarded as the money-man in the concern, and the treasurer; 
and the evidence shows that on one or two occasions, perhaps three, 
Mr. Smith said he had exhausted all the currency there was in the 
banks at Topeka, and bad to send elsewhere to get more. 

It seems, Mr, President, that from some cause there was an under- 
standing in Kansas that senatorial elections had been carried by 
money, and that there was such a demoralization, not only of the leg- 
islature, but of the people assembled at the capital, that this thing of 
corruption was not regarded as a very heinous thing. It was ed 
about almost as freely as the weather, almost as familiarly as the 
markets, and members of the legislature, as is shown by this evidence, 
spoke to their friends of how much they had been offered, what they 
had been promised, and several of them what they had received ; 
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others, how much they had asked, and that the negotiation was not 
concluded ; and this talk of corruption was so common and so free, it 
was so well understood by everybody, and was in all the public papers 
in the State, and it became so strong, so overwhelming just before the 
election took place, that a transaction occurred which was rather ex- 
traordinary in its character, to which I call the attention of the Senate 
very briefly. 

Mr. Fenlon, a representative from the city of Leavenworth, a demo- 
erat, but a friend of Mr. CALDWELL, and who appeared here upon the 
examination as one of his counsel, on the day when the first vote was 
taken in the two houses—Mr. Fenlon being, as he said, oppressed by 
this nag oe conviction that that senatorial election was being car- 
ried by money, offered the following resolution : 

Whereas it is reported in the press of the State, and currently spoken of in the 
streets of the capital, and other principal cities of the State, that money is being 
used to buy the votes of members of this house in the senatorial election now 
pending ; and 

Whereas it is due to the character of the members of this house, and due to, 
the gallant and confiding people who have intrusted us with sacred powers, to be 
exercised only in their interests and for their benefit, that such ramors should be 
promptly and effectually silenced: Be it therefore : 

Resolved, That immediately before the roll is called for the vote on the sena-, 


torial candidates the speaker of this house administer to the members of this house; 
the following oath : 


Yon, and each of you, do solemnly swear before Almighty God, the Searcher of! 
all hearts, that you have not now received, and will not receive, any money or) 
other valuable thing to influence or control your vote on the senatorial question. 

Strange to say, that resolution was tolerated ; it was adopted ; and, 
when the time came for the vote the speaker called upon the mem- 
bers of the house to stand up and receive the oath. I believe a little 
more than half of them stood up and took the oath, and the remain- 
der refused. The mere fact that such a resolution was offered, that 
the house would tolerate it, so insulting and ores, - showed 
a consciousness of guilt and demoralization that would hardly be 
believed if it were not well attested by history. 

Mr. President, I do not intend to go through this testimony to-day. 
It has been upon your tables for some weeks, and I suppose the mem- 
bers of this body have generally read it. I will simply refer to an 
outline of the principal proof that has been made. 

Len. T. Smith, the particular teiend and agent of Mr. CALDWELL, 
has long been his partner in business; I believe they have made large 
fortunes together ; I believe he and Mr. CALDWELL are regarded as the 
two wealthiest men in Kansas. Mr. Smith was put upon the stand 
and examined as to his knowledge of this election. He denied all 
knowledge of any money, consideration, or corruption except the suin 
of $7,000, which he said he had drawn from the bank and paid to 
Thomas Carney, in the city of Topeka, some three or four days before 
the election. He said he paid that money to Mr. Carney to pay his 
expenses; that Mr. Carney asked it, and that Mr. Carney, in consider- 
ation of it, was not to be a candidate, but was to give his influence 
and his labor to secure Mr. CALDWELL’s election, and was to procure 
his friends, so far as he could, to vote for Mr. CALDWELL. He denied 
all knowledge of any other transaction; and we had examined him 
for more than two hours, and he was about going off the stand 
when he made an inadvertent remark that he could not take back, 
and, upon being pressed in regard to it, he then admitted the $15,000 
transaction, accompanied with the remark that he had not intend- 
ed to tell that part of it if he could help it. He then went on to 
detail the negotiation with Mr. Carney by which he was to receive 
$15,000 for not being a candidate and to aid in the election of Mr. 
CALDWELL, and that transaction, it is shown by the date, had been 
made some week or more before he said he paid to Mr. Carney this 
other $7,000. According to the testimony of Mr. Smith, Mr. Carney 
received $22,000; but according to Mr. Carney’s testimony, and I be- 
lieve that he told the truth on this point, he received but the $15,000, 
and the $7,000 went elsewhere. The testimony of Mr. Smith himself 
was that the $7,000 was drawn from.the bank of Topeka in the night- 
time. There was no reason given for drawing it after bank-hours ex- 
cept the desire to avoid publicity. The check was drawn by Mr. 
Smith upon the bank, made payable to Mr. Carney, by him indorsed, 
and delivered toa man by the name of ©. J. Anderson, who, next to 
Mr. Smith, was Mr. CaLPWELL’s chief agent and operator there in the 
work of corruption. Mr. Anderson went down to the bank and got 
the money. Anderson testifies he paid the ponents Carney. Smith, 
testifies that Carney got the money ; but when Mr. Smith came after-. 
ward most reluctantly to admit the $15,000 transaction, he then re-. 
vealed a state of facts which in itself contradicted the statement that 
Mr. Carney had got the $7,000, showing a total want of consideration, 
and of reason for paying to Mr. Carney the additional sum of $10,000, 
because Mr. CALDWELL at thai time had Mr. Carney’s obligation in his 
pocket, and Mr. Carney had Mr. CALDWELL’s or Mr. Smith’s obligation 
for $15,000, which Mr. CALDWELL afterward paid. 

Mr. CALDWELL. May I interrupt the Senator for one moment ? 
The Senator says that I had Mr. Carney’s obligation in my prone I 
think he is mistaken there. I su he does not intend to do me 
any injustice; but there was ne evidence of that kind. He probably 
referred to Mr. Smith. 

Mr. MORTON. Perbaps I am mistaken in saying that the Senator: 
had it in his pocket at that time, for I presume he had not, but it was 
in his possession. It had been taken before that, with his knowledge 
and consent. A copy of it was produced upon the examination be- 
fore the committee, and the obligation was never surrendered, and 
Mr. CALDWELL paid the notes given by Mr. Smith, in consideration of; 
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the signing of this copes: The mere fact that Mr. CaLDWELL did not 
have the paper in his pocket at that time makes no difference. It 
was either in his possession or in that of his agent, Mr. Smith. 

Now, Mr. Carney comes upon the stand, and he gives a different 
version of the $7,000. The seven thousand dollar check from the 
bank is produced, drawn by Mr. Smith to Mr. Carney, and indorsed 
by Mr. Carney, sub ree by this man Anderson, who 
got the money out of the k at night. Mr. Carney tells a story 
which is borne out vd all the transaction as established by other 
witnesses. He says that about nine o’clock in the evening, on the 
night, I think, of the 2lst, (the election was held on the 24th,) Mr. 
Smith drew a check upon the bank in Topeka for $7,000, and gave it 
to Anderson to go and get the money. ' Mr. Anderson went around and 
found the cashier of the bank somewhere, not in the bank, but the 
cashier refused to let him have the money, stating that these were 

olitical times. Mr. Anderson brought the check back to Mr. Smith. 
Mr. Smith tore it up with indignation, and, as they wanted the 
money, he then drew another check, made it payable to Mr. Carney, 
and Mr. Carney indorsed it and gave it to Anderson, and Anderson 
was gone about half an hour and came back, appearing to be in an 
excellent humor. He had a package wrapped up in a newspaper, 
apparently a large package of money, as it would come from a bank, 
and he showed this to Mr. Carney and Mr. Smith in Mr. Smith’s 
room. Then by invitation, I believe, of Mr. Anderson, Carney got up 
and went to his room just across the hall with Mr. Anderson. There 
was a door opening back from Mr. Carney’s room, it having two 
doors in it, which led to a hall that went down to the floor below. 
The back door was left open. There was a table standing in the 
middle of the room, and Mr. Anderson took this package of money, 
as it was supposed to be, from his coat-pocket and put it upon this 
table, and then he and Carney went back. In a few minutes Mr. Ander- 
son came in smiling and said to Smith and to Carney, “I believe some- 
body has stolen that package ;” and Smith made the remark, “I guess 
we had better not make any fuss about it; I guess we had better 
wait until after the election before we make any fuss about it;” the 
whole transaction, taken in connection, showing that the money was 
placed upon the table for certain parties to get it, and, taken in con- 
nection with other testimony, that it was to go for the votes of the 
Doniphan delegation, they being seven in number, and the amount 
of money placed on the table was $7,000. 

Mr. CONKLING. Is there any other evidence that they got it? 

Mr. MORTON. No. I just give the transaction as it appears. 
There is other evidence, however, showing at what time the Doni- 
phan delegation changed their support to Mr. CALDWELL. 

So much for the $7,000. It would take me a long time to read all 
the evidence in connection with the $7,000, which goes to show that 
Mr. Carney’s statement of the disposition of it is the true one; that 
Carney did not get the money, but that it was gotten by Smith, and 
the package placed by Mr. Anderson upon this table where if could 
be carried off. 

The whole amount of money which we have traced as being drawn 
about that time, and as being used, is about $77,000. A part of this 
money is not connected with this election in any way except by the 
time at which it seems to have been drawn from the bank by Mr. 
CaLDWELL. For example, his account in Scott & Co.’s shows that 
between January 9, (and, by the by, that is about the time the can- 
vass commenced,) and January 28, he drew from that bank $23,967, 
and from the First National Bank $1,043; that Len. T. Smith drew 
from Scott & Co., from January 23 to February 11, $11,114; that 
Dr. Morris, to whose transaction I shall refer directly, drew from 
Jacob Smith, at Topeka, $5,000 ; Robert Crozier, $1,200; the Kansas 
Pacific Railroad Company, through Anderson, $10,000. Carney re- 
ceived, as admitted, $15,000, and Anderson himself, subsequently, 
$5,000, making over $77,000. Some of these items we trace to this 
election, so that there can be little doubt as to what use was made of 
the money. 

First, we have the item of $15,000 paid to Carney after the election. 
Then we have the item of $7,000 which Smith drew, and for which the 
check was produced, which Smith swears that Carney got, and Carney 
swears Smith got, and was disposed of in the manner I have described. 
Then we have another item of $5,000 drawn by Dr. Morris, a lead- 
ing and active friend of Mr. CALDWELL, living in Leavenworth, who 
was up there for the of promoting Mr. CALDWELL’s election. 
On the night before the first vote was taken, at about nine o’clock at 
night, he drew from the bank $5,000 upon his check. The evidence 
shows that the banker, Jacob Smith, understood that this money was 
used for political purposes, and all the circumstances surrounding it 
show that the money was drawn for the ee of that canvass, and 
can leave no doubt that it was used in that election; and upon this 
point there is no contradiction. It was in the power of Mr. CALDWELL 
to have shown by Dr. Morris what other disposition, if any, was made 
3 = $5,000 but Mr. CaLDWELL did not attempt to explain the use 
0 5,000. 

Judge Crozier, who was also there as the acknowledged friend of 
Mr. CALDWELL, and working for him, drew $1,200 on the night before 
the election, after banking-hours, from the bank, and p it over to 
Len. T. Smith. Mr. Smith wanted the money; Mr. Smith was a man 
of | fortune at Leavenworth, whose check was good perhaps for 
$100,000; but Mr. Smith did not want to draw the money himself, and 
he got Judge Crozier to draw it. So, Crozier fet the money after the 

had been closed, and handed it over to Mr. Len. T. Smith. 
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Then there is the testimony in regard to $10,000 sent to Mr. Caup- 
WELL from Leavenworth on the 22d. The testimony of Mr. Comstock 
is that on the morning of the 22d, Mr. Martin, the known agent of 
Mr. CALDWELL, came into Scott & Co.’s bank at Leavenworth and pre- 
sented a check from Mr. CaLDWELL for $10,000, giving as his reason 
why he wanted to draw the money before banking-hours, that it was 
to be taken to Topeka that morning by the first train, which was to 
go out shortly after the bank would open. I cannot detail all the 
circumstances surrounding that transaction, but everything goes to 
show that the money was to be taken that morning to Mr. CALDWELL 
at Topeka, and the money was taken. 

Then there is the further transaction of $10,000, paid by the Kansas 
Pacific Railroad Company. Mr. T. J. Anderson was the agent of 
that company, resident at Topeka. The road runs through that city. 
On the 22d of January, two days before the election took place, the 
assistant solicitor of that company drew a check for $10,000, which 
Mr. Anderson took to the bank in Topeka and got the money upon, 
but Mr. Anderson failed to state what he did with the money. He 
was asked what use the money was to be put to. He said he thought 
for the payment of taxes in the county due from the railroad, but 
upon further examination he took that back, and said he did not 
know what became of it; but the circumstances under which it was 
drawn showed that it was for the canvass, and the testimony after 
ward offered showed that Mr. Len. T. Smith admitted that he had got 
that money, $10,000, from the Kansas Pacific Railroad Company. 
He expressly told Governor Carney that. 

There are other circumstances going to show what use was made of 
that money. Mr. CALDWELL told Governor Carney after the election 
was over that the Kansas Pacific Railroad Company had agreed to 
bear half the expenses of that senatorial election, but that they had 
not complied with their contract, and that he did not intend that 
they should have any legislation here until they did comply with the 
contract. Mr. CALDWELL told Mr. Clarke in this city, giving it as a 
reason why he had not complied with his contract to pay Mr. Clarke’s 
expenses, estimated at from twelve to fifteen thousand dollars, that 
the Kansas Pacific Railroad Company had not complied with their 
contract ; that they had not paid what they promised to pay ; and in 
the evidence taken before the legislature at Topeka, Mr. Jolin P. Usher, 
formerly Secretary of the Interior here under Mr. Lincoln, and now 
the solicitor of the Kansas Pacific Railroad Company, testified that in 
a conversation with Mr. John D. Perry, the president of the Kansas 
Pacific road, in regard to business, Mr. Perry informed him that Mr. 
CALDWELL had demanded from the company the sum of $30,000 as their 
part of the expenses of his election. Mr. CALDWELL himself told Mr. 
Carney that that company was to pay a part of the expenses, and made 
the same statement to Mr. Clarke, giving it as a reason why he had 
not paid to Mr. Clarke or to his friends $12,000. Ten thousand dollars 
were drawn by that company, which they failed to account for, just 
two days before the election, and Mr. Smith told Mr. Carney on the 
evening before the election, “I was ont of money; I had drawn all 
the currency in these banks here; but I got $10,000 from the Kansas 
Pacific Railroad Company to-day ; I am now in funds again.” 

There are other matters in regard to the amount of money that I 
will pass ove", smaller sums, as I do not intend to go into a general 
discussion of the evidence. Mr. CALDWELL, in his conversation with 
Mr. Carney, who was up there working for him upon the terms al- 
ready described, told Mr. Carney, after the election was over, that 
the election had cost him over $60,000 in cash ; and made the statement 
to Mr. Clarke in this city two or three times, in explaining why he 
had not complied with his promise to Clarke to pay $12,000 for his 
expenses, that the election had cost him from $60,000 to $70,000, and 
that he was then very poorin ready money. He made the statement 
to Mr. Anthony, the mayor of the city of Leavenworth, Mr. Anthony 
being in negotiation with him to purchase a newspaper in which 
Mr. CALDWELL had an interest, that that election had cost him over 
$60,000. He madea statement to Mr. Burke, who was his debtor, he 
holding Mr. Burke’s notes to the amount of $6,000, that had been ad- 
vanced to enable Mr. Burke to carry on a newspaper in Leavenworth 
to support Mr. CALDWELL’s election, that the election had cost him 
more than twice the whole amount of his salary, which would be 
$60,000, if he got the salary for the term, and that the amount he had 
paid to Mr, Carney was not more than ten per cent. of the actual 
amount of his expenses. He told Mr. Anthony upon another occa- 
sion, in conversation, that he had paid to Mr. Bayers, a member of 
the legislature, I believe, $2,500 for his vote. He made the same 
statement to Mr. Carney. 

It is not necessary to go into a detai! of all the circumstances, or 
to allude to all these conversations; I simply give the substance. He 
also told Mr. Carney that he had not only paid Mr. Bayers $2,500 
for his vote, but that he paid James F. Legate $1,000 for his vote. 

I should remark that, in the previous negotiation between Mr. Car- 
ney and Mr. CALDWELL, in addition to paying this money to Mr. 
Carney, Mr. CALDWELL was to take care of Mr. Carney’s friends, if 
they voted for him; he was to provide for them as fully as he could. 
Mr. Carney afterward wrote to him several letters to get appoint- 
ments for his friends in that legislature who had voted for Mr. CaLp- 
WELL. Upon one occasion he came to Mr. CALDWELL with a letter 
from one of these men asking for an appointment. Mr. CaLpweL. 
took out from his pocket a memorandum-book, and seemed to look 
down one page as if he was looking over a list, and then he turned 
the leaf over and looked down another page part of the way, until be: 
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came to this man’s name, and said he, “That man has been paid; I 
paid him.” And hesaid that Mr. CALDWELL’s manner, that of a good 
business man, was that he had a list of all the members of that legis- 
lature, and that he looked over the list to see if that man had been 
paid, and he found he had been, and made that statement to him. 

Many admissions of Mr. CALDWELL I have not time now to refer to. 
I will, however, in the conclusion of this argument, refer to the evi- 
dence more in detail, if it becomes necessary ; but to any Senator who 
has read this volume it will not be necessary that I should say any- 
thing more about it. 

The evidence shows that Mr. Clarke was an opposing candidate for 
the Senate. He had been a member of the House of Representatives 
from Kansas for four years, I believe, and in making his speeches in 
the canvass the summer before, it was announced that he was a can- 
didate for the Senate. A number of members of the legislature were 
elected upon the promise that they would vote for Mr, Clarke, but 
there was some opposition to him, and other members were elected sim- 
ply as anti-Clarke men. When the vote first took place Mr. Clarke had 
twenty-eeven votes, the highest vote of any man but one. But he 
was satisfied that he could not be elected. That evening while he 
was at supper he received a note from Mr. CALDWELL asking him to 
come to his room. He went to his room, and Mr. CALDWELL began to 
negotiate with him for his votes. He said to Mr. CALDWELL, “ Per- 
sonally I feel more kindly to you than I do tosome of these other men 
who have been making war upon me; but, Mr. CALDWELL, everybody 
knows that your strength in this legislature depends entirely upon 
money ; that you are buying your way through; and if :ny friends went 
for you I should be compromised and they would be compromised.” 
Mr. CALDWELL did not deny it; for it seems the demoralization was 
such there at that time that there was scarce any concealment about 
these operations; aud Mr. CALDWELL said to him, “ Success will take 
away the stigma; if I am successful, that will make it all right.” 
Mr. CALDWELL then suggested to him that be would pay his expenses. 
Mr. Clarke said that his expenses and those of his friends had been 
twelve or fifteen thousand dollars. The evidence shows that Mr. Clarke 
did not at that time agree to this, and Mr, Clarkeshowed a tenderness at 
all times in admitting that he had withdraw» and transferred his friends 
to CALDWELL upon the consideration of the payment of this $12,000 ; 
and yet all the evidence, even Clarke’s testimony alone, omitting 
everything else, leaves no room to doubt that in point of fact that 
was the distinct contract, that Clarke was to withdraw, was to cast 
his influence for CALDWELL, and that CALDWELL was to pay to a Mr. 
Stevens a sum of not less than $12,000, and perhaps $15,000. The evi- 
dence shows that this contract with Stevens was concluded about 
two o’clock in the morning. The parties were up all nightengaged in 
thisnegotiation, About twoo’clock in the morning Mr.CaLDWELL went 
to Mr, Stevens’s room, and the arrangement was there finally made 
that Mr. CALDWELL should pay the expenses of Mr. Clarke and his 
friends, estimated at not less than twelve nor more than fifteen thou- 
sand dollars. The evidence does not show that their actual expenses 
were half the amount; but that, perhap., is wholly immaterial. 

In accordance with that arrangement there was a caucus held on 
the next morning at nine o’clock of Mr, Clarke’s friends. They were 
all present. Mr. Clarke went into that caucus, and there said he was 
no longer a candidate, and urged his friends to vote for Mr. CaLp- 
WELL; and when the election came off at twelve o’clock in joint conven- 


“tion, Mr. Clarke’s name was withdrawn, and all Mr. Clarke’s friends 


but one voted for Mr. CALDWELL. 

Subsequently Mr. Clarke called upon Mr. CALDWELL in this city, 
after the election was over, and after he had taken his seat, as Mr. 
Clarke says, to procure the appointment of a postmaster in the town 
where he lived, but in which conversation the question cf paying this 
money to Stevens came up. Mr. CALDWELL said every time—and the 
last conversation took place out here in the lobby—“ I intend to pay 
Stevens.” Mr. Clarke says that he said to Mr, CALDWELL, “ What- 
ever you have agreed to pay to Stevens you ought to pay to him.” The 
money was not paid; and how this controversy began is not very 
clearly shown; but it may have originated, and I think probably 
did, from the very fact that the contract to pay this money to Clarke’s 
friends was not complied with. 

There is another feature of this case, Mr. President. I have already 
2 of the fact that the testimony shows that several members of 
this legisiature admitted at the time that they had been bribed, that 
they had negotiations on hand, that they had been promised this, 
that, and theotber. Two said that they had asked so much, and had 
only been offered so much. There are repeated declarations proved 
that Mr. Len. T. Smith, Mr. CALDWELL’s principal ut, said that 
he could get a man for less than what had been offered or asked ; 
and oace, when @ man was presented to him to be sold, “ Why,’ 
said je, “T have already bought that man, and I only gave $500 for 
him. : 

The evidence is direct and positive that this man Anderson paid to 
Mr. Crocker, a member of the house, the sum of $1,000 for his vote; 
and Crocker afterward backed out, and did not vote for CALDWELL, 
and he handed the money back to a Mr. Carson, to be delivered by 
Lim to Anderson, but Carson kept the money. He knew that Ander- 
son could not very well sue him fer it, and so he held on to it. We 
had Mr. Carson before us. He admitted that he had received the 
money and had kept it, o_o a reason that he had been working 
for Mr. CALDWELL there, and he thought he had a right to hold on to 
the money for his services. 


Then there is the testimony of Mr. William Spriggs, formerly treas- 
urer of Kansas; I believe a man of as good character as was before 
the committee, and I think no member of the committee doubted a 
single word that Mr. Spriggs said. He was there as one of Mr. CaLp- 
WELL’s friends, and he said there was a self-constituted committee of 
some six persons, composed of Mr. Len. T. Smith, T. J. Anderson, 
Frank Drenning, McDowell, and perhaps another one; that they met 
in the morning and in the evening for the purpose of canvassing Mr. 
CALDWELL’s prospects. They had alist of the members. They would 
run over the list, and, as they would do so, remarks would be made 
by the different members of the committee. Len. T. Smith would 
say, “ Now that man is a little too high; I shall not close with him 
yet; I think I shall get him lower.” regard to another he would 
ay That is already fixed; I have closed with that man.” 


CARPENTER. Will the Senator allow me to interrupt him a 
moment? 


Mr. MORTON. Yes, sir. 

Mr. CARPENTER. Will the Senator add in that connection that 
every one of those six men, said to have been a committee, denied it 
on oath before our committee ? 

Mr. MORTON. I cannot state that, because it is not correct; but 
I will state how far it is correct. I said that Mr. Len. T. Smith had 
denied all knowledge of it. 

Mr. CARPENTER. And all the rest of them that I heard testify. 

Mr. MORTON. Mr. McDowell denied it, he being one of the prin- 
cipal operators, and I do not think there was a man on the committee 
that believed Mr. McDowell. 

Mr. CARPENTER. Did not Drenning deny it? 

Mr. MORTON. Yes, Drenning did deny it, but made admissions 
which impaired the force of his testimony; and I do not believe my 
friend believed one word that McDowell said or that Anderson said. 
Anderson was on that committee, and I think we all agreed that he 
pevaren himself from the very beginning to the end of his testimony. 

is statements conflict with each other, and they conflict with the 
whole body of the testimony. He denied what was proven by a num- 
ber of men there, and his admissions as to bis own receipt of $5,000. 
There was conflicting testimony, but there was not any more than 
would be likely to happen in any lawsuit where there is a millionaire 
on one side, and where there are reputation and position at stake, 
aided by good counsel and large influence. 

Mr. CARPENTER. I wish simply to call my friend’s attention on 
that particular point. What he is stating as the undoubted fact of the 
case, he is stating on the testimony of one man, who is contradicted 
directly by three or four others. 

Mr. MORTON. Three others; and other evidence shows that those 
three men, every one of them, were engaged there in the purchase of 
votes; they were the corrupt manipulators of this transaction. If 
my friend wishes it, I will give him the testimony. I will refer him 
to a scrap or two of testimony on this point. I will read from the 
testimony of Mr. Spriggs. I think every member of the committee 
believed Mr. Spriggs, and I think we all, when he went off the stand, 
felt that he had told the truth. 

Mr. LOGAN. Will the Senator allow me a word in reference to 
these statements about all of us believing so and so? He will find 
in Mr. Sprigge’s testimony that he testifies that he had a conversa- 
tion wit . CALDWELL on the Tuesday before the election, in Mr. 
CALDWELL’s room, at Topeka. Mr.CALDWELL’s physician swore that 
he attended him in Leavenworth on that very same day, and gave 
him medicine. 

Mr. MORTON. There was just that contradiction. This man was 
mistaken in re to the date. 

Mr. CARPENTER. He fixed the day most particularly with refer- 
ence to the election. They all agreed about when the election was, 
and then he fixed the day positively; and now it turns out from the 
testimony of the physician that CALDWELL was in Leavenworth, sick 
abed on that day. 

Mr. MORTON. There was a mistake of one day in the date, a most 
trivial mistake; and my friend now cannot, for his life, I venture to 
say, tell the day when this investigation began and when it ended ; 
because we cannot, any of us, remember such things. 

Mr. LOGAN. That is not necessary; and that is no eee argu- 
ment in the case. I merely called attention to the fact, as the Sena- 
tor was speaking of Mr. Spriggs’s testimony being so reliable, that it 
was of a character that was totally contradicted by every witness on 
the stand.. Mr. CALDWELL was sick for several days, at Leavenworth, 
and Mr. Spriggs said he talked with him on the Tuesday before the 
election, in his own room, at To Mr. CALDWELL’s doctor and 
minister both testified that he was sick at home, at Leavenworth, at 
a very time this man said he had the conversation with him at 

0 

Mr. MORTON. They did, by the physician, prove that on that par- 
ticular day he was at Leavenworth; but he took the cars there at 
night, or the next day. 

. LOGAN. That was the evening of the election? 

Mr. MORTON. 0, no. 

Mr. LOGAN. Well, it is immaterial. 

Mr. MORTON. He went to Topeka the next day after the physi- 
cian said he was sick in bed. The p ian undertook to verify the 
cate hy Seeeomee. te he Mr. CaLpWELL; bat I 
am n 


mistaken, I think, in the fact that my distinguished friend 
'| from Illinois did at the time indorse Mr. Spriggs’s testimony. He did 
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state, on this floor, (and if I do him injustice he will correct me, 
that he indorsed the statements in the report, all except the resolu- 
tion as to what should be done. I think every member of the com- 


mittee agreed in regard to the facts, unless it was my friend from 
Wisconsin. 


Mr. CARPENTER. The Senator should state, in that connection, 


that I not oniy did not , but expressly disagreed and dissented, 
in the committee, to the findings of fact. 


Mr.MORTON. My friend di eo all the way through, I think. 

Mr. LOGAN. I donot think that anything to do with the case, 
and the Senator ou, ht not to use that kind of argument. I stated in 
the Senate that I dissented from that report; it is entirely immate- 
rial on what ground I dissented from the report—whether as to the 
conclusion or the statements of fact, makes no difference. I have a 
right to put my dissent on such theory as I see proper. 

. MORTON. Ido not want to be cigs in a false position. I 
understood my friend to agree to the whole report, except as to the 
resolution, and I think his remarks, as recorded in the Globe at the 
time the report was submitted, will show that he dissented from the 
conclusion ; and I think the Senator from Rhode Island [ Mr. ANTHONY ] 
made the same dissent. He dissented from the conclusion. 

Mr. LOGAN. You may put it on that ground; but we dissented 
from the report; and I most emphatically do dissent from it now. I 
do not care what ground you put it on. I am not compelled to agree 
that everything stated in the report as to the testimony is the fact. 
I do not say that the report falsifies the testimony; but I have a right 
to say whether a man is contradictory or not, and form my own con- 
clusions as to testimony, and that is what I am doing. 

Mr. MORTON. Mr. President, I read an extract from the testimony 
of Mr. Spriggs: 

We had a roll of the senate and of the house and kept them, and we would com- 
pare notes, and then such a member of the committee would be sent that day or at 
such a time to see such members of he house, and such anotber one to see some- 
body else, whoever we thought would be the best man for that particular place, 
and then we would meet again at such another hour, and report what we had done 
aad what success we had had, and in some quite anumber of times, I do not know 
how many. In making the report and comparing notes there was one member of 
the committee would report ; in calling over the names he would come to such and 
such a man and he would say, ‘“‘ We had better not count that man yet; that is un- 
der negotiation, and he is a little too high ; I think I can bring him down some.” 

Question. By “ negotiation ;” was that a bargain for a price? 

Answer. Yes; that was a bargain for a price. 

Question. How many occurrences of that kind were there? 

Answer. There was but one man that made that kind of reports. 

Question. Who was he ? 

Answer. That was Len. T. Smith; but still I am totally unprepared. to say the 
number of times. 

oem Did any other member of the committee report negotiations of that 
sort 

Answer. No, sir. 

Question. Of members being approached in that way ? 

P — No, sir; I have no recollection of any other member of the committee 
oing it. 

Question. Was there any understanding in the committee that Mr. Smith was 
the member of the committee who was to conduct negotiations of that kind? 

Answer. Well, whether there was anything said or not I do not know, but there 
was a general kind of consent that he was to do that business. 

uestion. How many members did he report being in negotiation ? 


nswer. That is what I say I could not tell; quite a number; I can give one or 
two instances that occur to my mind. 


Question. Can you remember their names? 

Answer. I can remember one name very distinctly. 

Question. Whose name ? 

‘ Smee. It was Mr. T. C. Sears. He happened to be the senator from my own 
istri 

Question. Can you recollect any other names? 

Answer. It does seom to me, since I have heard Snead’s name called here to-day, 
that that was one, but it had passed out of my mind. Since I heard it called here 
to-day, I thought that that was another member mentioned there. 

uestion. Were there other members mentioned there ? 
nswer. Yes; quite a number. 

Question. Did he nes to this committee that he had agreed with any of the 
members u a price 

Answer. Yes, sir, several; and Mr. Sears, I asked him the question. I think that 
is about the ee Iasked him touching that subject. Lasked him what Mr. 
Sears asked. e said $5,000. He said he had offered him $2,500, and he could 
not give the five thousand uniess he could not secure enough without it. 


oa there is much more of the same character that I have not time 


Mr. CARPENTER. That is all hearsay. 


Mr. MORTON. My friend can make his speech when his time comes, 
I have no doubt. 


Mr. Spriggs further testifies as to conversations with Mr. CALDWELL: 


I will ‘ef this much in the beginning: about the time that this committee was 
arranged, [ had a little conversation with Mr. CALDWELL. 
estion. What was that? 
nswer. I told Mr. CALDWELL the condition upon which I would support him, 
after we ee upon those terms, he made some suggestions to me as to what 
wanted me to do. 
Geeta, What were those conditions upon which you were to support him? 
. The conditions were, that two years from thet iime he would just as 
M Garsey ein notinte friends usbading aes cnt ae kim teen” ” 
r. *s imm ™. , would work for en. 
Was that all the condition ? a 
. Yes, sir; that was all the condition that was made between us. I be- 
lieve I said to Mr. CALDWELL that in this committee we were arranging I did not 
want this man ; I did not want Legate to be allowed to come about the 
conditions I woul go to work. 


and 
he 


Farther on: 
Was anything said in that conversation about the use of money or 


of for votes? 
Anu Twill jest tell you qhot Mr. CALDWELL ald to me about it. He asked 
me if I knew any members of the legislature that could be influenced by the use 







of money for their votes, and I told him that I knew two members, I believed, that 
had the reputation of having been influenced in their votes on former occasions, 
Question. Did you mention their names ? 
Answer. Yos, sir. 
Question. Who were they ? 
Answer. Mr. Luce was one. 
Question. Mr. Luce who sits there ? 


Answer. Yes, sir; and the other man—I cannot call his name. 

Question. Where was he from ? 

Answer. I cannot recollect; but I recollect telling him thero were two who had 
the reputation of having been influenced on former occasions or a former occasion. 

Question. What did Mr. CALDWELL say in reply to that ? 


Auswer. He said if I found any members thai wanted a little money for votes, 
to send them to him and to Len. Smith. 


Question. Was that all that was said upon the subject t 

Answer. Mr. CALDWELL said there was another class of high-toned gentlemen 
there in the legislature that would not sell their votes, but they put it in this way: 
that they had been to a pretty prery expense in carrying their election, and they 
would want their expenses paid, and, if I met with any of that class, te send them 
to him or to Len. 

I simply read these as illustrations. I will now read a passage 
from the testimony of Mr. Carney. Mr. Carney gives the details of 
an interview between Mr. Smith, Mr. CALDWELL, and himself. He 
went to see Mr. CALDWELL at the request of Len. T. Smith: 


He asked me then to go and see Mr. CALDWELL. Mr. Smith and myself went te 
Mr. CALDWELL's room. Mr. Smith said to Mr. CALDWELL that he had involved him 
to the amount of about $40,000, 


Question. Mr. Smith stated to Mr. CALDWELL that he had involved himself? 

Answer. He said, I think, ‘I have already involved you to the amount of about 
$40,000.” 

By Mr. HItu: 

Question. Involved Mr. CALDWELL ? 

Answer, Yes, sir, involved Mr. CALDWELL; and, says he, “Now you must not be 
alarmed; you must expect to expend money in the beginning of this contest; that 
is to get a status before the legislature. You have got to lead the other candidates 
in the preliminary vote, and if you have not nerve and courage enough to do that 
you had better withdraw from the canvass. That had to bedone.” Mr. CALDWELL 
wanted to know how much it would take, how much he thought it would take te 
do it, and Mr. Smith said he did not know. I do not remember that be stated it. 
He asked me. Well, I said to him I thought he might do that for the sum he ex- 


pected to expend, or had proposed, or may be for a little less than that sum, which 
was a quarter of a million of dollars. 


It turns out that before the arrangement was made between CaLp- 
WELL and Carney for the $15,000, Mr. CALDWELL and Mr. Smith said to 
Mr. Carney, “ We intend to carry this matter if it costs us $250,000,” 
and this was the remark referred to by Mr. Carney in this conversa- 
tion. Mr. Smith made the same statement : “ We intend to elect CaLp- 
WELL if it costs us $250,000.” 

That seemed to startle him, and he said he was not prepared to do anything of 
that sort. Mr. Smith os pe that was all nonsense; that it would take but asmall 
sum more; and if he did not make it succeed, he said, “ If you will let me go on 
and have my own way, and I do not make it succeed for you, I will pay haif the 
expenses myself.” Mr. CALDWELL said, “ Len., that is fair,” and slapped him on the 
knee; “go ahead, and I will stand by you.” I think that on another occasion Mr. 
Smith asked me to go with him again, and I went the second time, and what oc- 
curred was similar. 

It seems from the testimony that Mr. CALDWELL became despondent 
several times, and thought the thing was costing him too much, and 
Mr. Smith had to strengthen him and stiffen him up. 

I will read an extract from the testimony of Mr. Anthony, mayor 
of Leavenworth. He says: 

Question. Did you ever have any conversation with Mr. CALDWELL in.regard to 
what that election had cost him, or anything on that subject ? 


Answer. He remarked to me, incidentally, I think last summer, in regard to the 
cost of the election. 


Question. What did he say about it? 

Answer. He said to me that it had cost him about $60,000. 

Question. Where was that statement made to you ? 

nswer. That statement was made to me when he was conversing with me about 

my purchasing the Bulletin office, in Leavenworth. 

He testifies in regard to a conversation he had with him as to what 
Bayers’s vote had cost him; that it had cost him $3,000. 

Mr. Carney testifies : 

Question. How much have you heard him say, if anything, that it cost him? 

Answer. I bave beard him say it cost him over $60,000 

Question. When did he tell you that? 

Answer. After the election. 

Question. Over $60,000 ? 

Answer. I have heard him state that. 


And Mr. Carney testifies that in several conversations with Mr. 
CALDWELL, he (CALDWELL) told him that. It seems that these notes 
given for the $15,000 were not paid at the time they were to be. Mr. 
CALDWELL excused himself to Mr. Carney, first, because the Kansas 
Pacific Railroad Company had not complied withsheir contract, and 
because he had run short of ready money, and frequently told him 
that the election had cost him over $60,000, and this although Mr. 
CALDWELL had repudiated his contract with Mr. Clarke for the 
$12,000. Mr. Burke, who was the editor of the Leavenworth Times, 
and supported Mr. CALDWELL during the canvass, and to whom Mr. 
CALDWELL had loaned $6,000 with the understanding that a part of 
it was not to be paid back, and suit for it was afterward brought 
and only part of it recovered, says in his testimony : 

I had two or three conversations with him at different times, but that was about 
the gist of it all. He remarked, I believe, something about paying Mr. vereew’ 


election expenses, and I suggested that that was perhaps a pretty large item. 
said it was, but not more than ten per cent. of the whole amount. 


He had confessed to the $15,000 to Carney, and he said that that was 
not ten per cent. of what had been the cost of the election. 

The Senator from Mississippi [Mr. ALCoRN] calls my attention to 
the testimony of Mr. Thomas, a man who I think impressed the com- 
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mittee very favorably; and everybody who heard it, I think, believes | 


he told the truth. He went, at the instance of aman by the name of 
Stecle, a member of the house, to see Len. Smith. Steele intimated 
that he would vote for CaLpwe t for $800. He said that everybody 
was being paid, and he might as well be paid. He got Mr. Thomas 
to goand see Mr. Smith. Mr. Thomas called upon Mr. Smith, and then 
Mr. Smith told him, or gave him to understand in the conversation— 
I think McDowell was present—that he had already bargained for that 
man’s vote for $500, and had paid him the money, and Mr. Thomas 
went right back to Steele, and told him about it, and Steele did not 
deny it, but had evidently been trying to get a larger sum. 

I have not time to go further into this testimony to-day, but 
I will say this in regard to it: while there have been contradictions 
in regard to a number of points, yet, taking the whole body of this 
testimony together, it stands impregnable; it dovetails together ; 
and the conclusion is irresistible that Mr. CALDWELL’s election was 
procured by money--a portion of it is admitted, undenied—and that 
it was paid to members of the legislature and paid to other persons 
for their services, was paid to one opposing candidate, was promised 
to another opposing candidate. 

Mr. President, in presenting the law in this case, as I have tried to 
do, and in referring to this testimony, I am simply endeavoring to 
discharge my duty. It has been an unpleasant one; one which I would 
have gladly avoided, but the Senate devolved it upon the commit- 
tee, and the committee have devolved it upon me. If the Senate 
shall come to the conclusion, in the face of all this evidence, that Mr. 
CALDWELL is not guilty, that these charges are false,I shall be as 
well satisfied as any member of the body. But the Senate has a duty 
to perform to itself, a duty to perform to the country. It is a case in 
which mere sympathy should not be allowed to operate beyond a 
given point. We cannot afford to have it understood that member- 
ship in this body is a thing to be purchased; that men can go into 
a legislature, wholly unknown or almost so, without any political 
standing, can put everybody aside, and buy their way into the Senate 
of the United States. When that shall come to be the understand- 
ing in this country, the honor and glory of this body are gone, its 
power is gone, and its influence in the country from that time is gone. 

Mr. ANTHONY. I move that the Senate do now adjourn. 

The PRESIDING OFFICER, , Mr. Ferry, of Michigan, in the chair.) 
The Senator from Kansas [ Mr. CALDWELL] has risen for some purpose. 

Mr. ANTHONY. Certainly, I will give way to the Senator from 
Kansas. 

Mr. CALDWELL. I simply desire to say that I have prepared a 
statement to make to the Senate on this question, but my voice is so 
much affected by a severe cold that I know it will be impossible for 
me to read it. I should like to send it to the Secretary’s desk and 
have it read now, to follow the speech of the Senator from Indiana. 

Mr. CARPENTER. I hope my friend will give way to a motion to 
adjourn. 

Mr. EDMUNDS. 0, no; the Senator from Kansas ought to be 
allowed to make his statement in answer to the Senator from Indiana. 
That is only fair to him. 

Mr. CALDWELL. I desire to say, further, that there are many 
things that the Senator from Indiana has said in his argument that I 
can reply to and refute. I refrain from doing so now, but I shall do 
so before this subject is disposed of. 

The PRESIDING OFFICER. The Senator from Kansas sends to 
the desk a statement to be read. 

Mr. STEWART. I think the Senator had better have it read in the 
morning. 

Mr. CALDWELL. I should like it to go out to the country with 
the argument of the Senator from Indiana. I think it will be a pretty 
good antidote to his speech. 

Several executive messages were received from the President of the 
United States, by Mr. Bascock, his secretary, 

Mr. CAMERON. It seems to me that this reply of the Senator 
from Kansas can hardly be listened to with attention now when the 
Senate is fatigued ; and as the day is pretty well spent, I would move 
that the matter be postponed until to-morrow for the purpose of hav- 
ing an executive session. 

The VICE-PRESIDENT. The Senator from Pennsylvania moves 
that the further consideration of the subject be postponed until to- 
morrow. 

The motion was agreed to. 

EXECUTIVE SESSION. 

Mr. CAMERON. Now [ move that the Senate proceed to the con- 
sideration of executive business. 

The motion was agreed to. 

After thirty minutes spent in executive session, the doors were re- 


opened; and (at three o’clock and forty-five minutes p.m.) the Senate 
adjourned. 





IN THE SENATE. 


Tuxrspay, March 11, 1873. 

Prayer by Rev. J. G. Butter, D. D. 

The journal of yesterday’s proceedings was read and approved. 
WITHDRAWAL OF PAPERS. 

Mr. WRIGHT. I ask leave to withdraw the papers in the case of 
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Berry, McFall & Judd. There was a favorable report in the case, and 
a bill, I believe, passed both Houses, but failed for waut of the sigua- 
ture of the President. There has been no adverse report. 

The VICE-PRESIDENT. Leave will be granted if there be no 
objection. 

On motion of Mr. LOGAN, it was 

Ordered, That Dr, M. E. Walker have leave to withdraw her petition and papers 
from the files of the Senate. 

On motion of Mr. BUCKINGHAM, it was 


Ordered, That E. W. Whitaker have leave to withdraw his petition and papers 


oo - files of the Senate on filing copies of the same with the Secretary of the 
nate. 


CHARGES AGAINST SENATOR CLAYTON. 
Mr.CLAYTON. Iask consent of the Senate to make a few remarks 


on a question of ee e. 
The VICE-PR SIDENT. Leave will be granted if there be no 
objection. 


Mr. CLAYTON. It will be remembered that some thirteen or four- 
teen months ago a special committee of this body was raised, charged 
with the investigation of certain allegations against myself, set forth 
in the testimony of two witnesses, Wheeler and Whipple, given before 
the Committee on Southern Outrages. It will also be. remembered 
that at the expiration of the session preceding the last a partial re- 
port of that committee was made, but the testimony was not submit- 
ted with the report. A short time before the close of the last session 
a full report was submitted, with the testimony, which is now upon 
our tables. I did not deem it advisable at that time, so near the close 
of the session, and to the prejudice of public business, to ask the Sen- 
ate to take up that report. I desire now to ask that the Senate, after 
the case of Mr. CALDWELL, which is now before the Senate, is disposed 
of, will take up, consider, and pass judgment upon the testimony and 
reports submitted by the committee in my case, 

The VICE-PRESIDENT. Does the Senator make any motion? 

Mr. CLAYTON. No, sir. 

Mr. WRIGHT. I ask leave to offer the following resolution : 

Resolved, That the charges made and referred to the select committee for inves- 
tigation, as the official character and conduct of Hon. POWELL CLAYTON, 
are not sustained, and that the committee be discharged from their further con- 
sideration. 

I shall not ask the consideration of this resolution now, but I give 
notice that I shall call it up immediately after the resolution now be- 
fore the Senate is disposed of. 

Mr. NORWOOD. Mr. President, as the charges against Senator 
CLAYTON have been referred to, I wish to call the attention of the 
Senate to one fact. The evidence as printed contains the report of 
the majority, and the views of myself as the minority. Probably — 
Senators might not understand the arrangement unless their atten- 
tion was called to it. I rise, therefore, for that purpose. The views 
of the minority have been placed at the back of the volume, com- 
mencing at page 378. There are what purport to be views of the 
minority in the beginning of the volume. That is an arrangement 
by the printer which I do not understand. I ones it was a mis- 
take of his without any direction from any one; but the views of the 
minority are in the back of the volume. 


SENATOR FROM GEORGIA. 


Mr. MORTON. Is there a motion pending ? 

The VICE-PRESIDENT. There is not. 

Mr. NORWOOD. Will the Senator from Indiana give way to me 
for a moment ? 

Mr. MORTON. Yes, sir. 

Mr. NORWOOD. Mr. President, Mr. John B. Gordon, Senator-elect 
from Georgia, whose certificate has been on our table for some days, 
is now present, and I ask that he be sworn in. 

The VICE-PRESIDENT. The Senator-elect will present himself 
for the purpose of being qualified. 

Mr. GoRDON thereupon advanced to the Vice-President’s desk, and 
the oaths prescribed by law having been administered to him, he 
took his seat in the Senate. 


ISLAND OF MACKINAC, 


Mr. FERRY, of Michigan. I submit a Senate resolution, which I 
ask to have read and considered at this time. 
The resolution was read, as follows : 


Resolved by the Senate, That the Secretary of War be directed to consider the ex- 
peaerer of dedicating to the public use so much of the island of Mackinac, 7. 
n the Straits of Mackinac, within the county of Mackinac, in the State of Michi- 
gan, as is now held by the United States under military reservation or otherwise, 
(excepting the Fort Mackinac and so much of the present reservation thereof as 
Connie it to the south of the village of Mackinac, and to the west, north, and east, 
respectively, by lines drawn north and south, east and west, at a distance from the 
present fort flag-staff of four handred ) to be reserved and withdrawn from 
settlement, occupancy, or sale under the laws of the United States, and dedicated 
and set ai as a national public park, or grounds, for health, comfort, and 
ure, for benefit and vment of the people; that all persons who shall 
or settle upon or occupy the same or any part thereof, except as herein provided 
shall be considered and removed therefrom ; said public k shall 
be under the exclusive control of the Secretary of War, whose duty it be to 
make and publish such rules and as he ma aces Seasteney oe pevesr 
for the care and management of the same. Sach shall provide for the 
preservation from —_ or of all timber, mineral deposits, natural curi- 
osities, or wonders and their retention in their natural condition. 


park, 
The Secr may, in his d t leases, for bui , of small 
Sateen such sianen te ell tastes aka require 3 ceastion of build- 
Le iy iacevaaneiatial ot reine, for terms not exceeding ten years ; all of the 
proceeds of said leases, and all other revenues derived from any source connected 
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with said park, to be expended, under his direction, in the management of the || point d’appui at Old Mackinac, where the straits are but four miles 
same and in the construction of roads and bridle-paths therein. He shall provide || 4... . ee ae ee em apne ean a 
against the wanton destruction of game or fish found within said park, moe fi er ; ide, and the narrow est point, rather than, as the white man since has 
their capture or destruction for any purposes of use or profit. He also shall cause one, on an island seven miles distant from the course of commerce 
all persons trespassing upon the same, when by law thus set apart, to be removed It will hence be noticed that whatever may be the reasons for re- 
Nae roa ee iriaarenee paeeeem aes Saaanaaeeeen i baw 7 So taining possession of the island for Government uses, it cannot chiefly 
ne \ ) ress : c a ~aA 3 sel c . . Via. . . 5A . . ati - odes 
the Secretary be required to report to the Senate, at the opening of the next session a considered as of muc h military significance to the nation. Of tra- 
of Congress, Whether or not such dedication would be incompatible with the public || ditional and historical value it possesses much to endear it to the 
people, and as one of the earlier landmarks of national boundary and 


service. 
istory, it will not easily pass out of annals or recollections. 
































Mr. FERRY, of Michigan. Mr. President, I ask the indulgence of 
the Senate to occupy a few moments in stating why I desire this res- 
olution to pass, and to very briefly call attention to some of the con- 
siderations which have moved me to take steps toward the attain- 
ment of a measure wholly in the interest of the public good. 

My ga was to invite action upon this project, by the passage 
of a bill, of like features, at the late session of Congress. The extraor- 
dinary pressure of graver matters precluded the possibility of con- 
sideration. Notwithstanding the approval of both Military Commit- 
tees of that ae ow, following the concurrence of the Secretary of 
War, the rules of the Senate, rigorously enforced, barred what I had 
good reason to believe the ready passage of the bill. Since it could 
not be reached, and fell with other measures by the termination of 
Congress, I desire now to so far recur to it as to call public attention 
to the subject, that during the months of recess before us popular 
judgment and comment may find way to the next Congress, in ap- 
proval or disapproval of what I am persuaded will verily subserve 
the general welfare. 

As the bill expresses, its object is to set apart as a national park, 
and dedicate to the public use, all of the public grounds, except 
the necessary surroundings of the fort, now held by the Government 
within the island of Mackinac, as a military reservation or other- 
wise. If in past years this island was considered as a point of 
such strategic importance as to warrant its withdrawal from public 
sale, it certainly cannot longer be regarded as so essential to the 
national safety as to be continued in the sense of an indispensable 
military reservation. Whatever of importance may have attached to 
salient points along our northern border, as coming within the scope 
of national guardianship and retention against the possible event of 
rupture with the British government, these fears may henceforth be 
regarded as groundless. War with England would be American oc- 
cupation of her Canadian peceeeeres. For military purposes, there- 
fore, we no longer need to hold the island of Mackinac. This fact is 
pay recognized by the dilapidated condition of the fort, now 
eft to crumble into decay by the indifference shown by the Govern- 
ment to any expenditure looking to the preservation of the military 
works at that post. Were it otherwise, and the point deemed of 
any importance in respect to future military necessities, this design 
does in nowise conflict with any such use of the island which the 
military exigencies of the country might demand. If seeks not to 
divert from, but to keep it, as now, under the continued control of 
the War Department of the Government. In the possibilities of the 
future, the use to which it is proposed to dedicate the island will not 
prejudice or defeat the utilization of the spot as a base for military 
operations. Then, as now, the Government will have the same access 
to and occupation of its area for all purposes of public emergency. 
There can be, therefore, no military objection to the purpose sought. 
To place this beyond doubt, during the late session I formally in- 
vited the attention of the Secretary of War to the provisions of the 
measure, and asked his consideration and approval of the same, if 
deemed compatible with the public use and safety. The General of 
the Army was also conferred with upon the subject. The officer hav- 
ing military charge of the lakes was called upon to express any ob- 
jections which might occur to him against the adoption of such a 
measures Besides, as stated, the Military Committee of the last Sen- 
ate fully considered the proposition, and now all these may be said 
to have given their unqualified approval of the measure. 

I have said this much upon the military aspect of the case, more 
because of the fact of the reservation being a military one, and held 
as such, and = considered by the public as of some strategic 
importance. en in the early years of our lake navigation the com- 
merce of the lakes passed through the north channel, between Macki- 
nac and Round Islands, th fort on Mackinac Island commanded this 
commerce. Of later yearsit has been found that the better one is what 
is now known as the south channel, through which the great part of 
the growing commerce of these lakes passes, and really Mackinac is 
too distant from the course taken to be of any practical use in a mili- 
tary espionage of this branch of national pursuits. 

It is a significant historial commentary of this, that Old Mackinac, 
on the main-land of the lower peninsula of Michigan, was where the 
English first erected their fort, following in the wake of the Indian 
choice of the like spot as the commanding one of the straits. The 
island of Mackinac was not till 1780 selected as a locality of any im- 
portance, and then by the English as a place of security, by its isola- 
tion, from the surprises and incursions of warlike savages. The mas- 
sacre of the English garrison at Old Mackinac by hostile Indians, 
in 1763, led to the selection of Mackinac Island as the more secluded 
and co uently safer, rather than the most commanding location 
for the military defense of the straits. The island falling into our 
hands A the definitive treaty of peace of 1783, retaken by the Brit- 
ish in 1812, and restored by the treaty of Ghent in 1814, has, by these 
successive transitions, historically grown into military fame. The ob- 
servant and instinctive Indian chose better when he established his 


In the estimation of the natives, who made it a point of interest 
bordering upon veneration, the island was not only of singular beauty, 
but made sacred to them by legends and traditions from immemoriai 
tribes and races. 

Its antiquity is worthy of note. As early as the Puritan landing it 
was trodden by whites, for the French occupied and roamed about 
it in 1620. At Old Mackinac, Pere Marquette established his mission 
in 1671, and following hisdeath this mission of peace was transformed 
into the seat of war. Thousands of Indian warriors held their coun- 
cils and dances, and planned their murderous forays at these notable 
chief quarters. The confederate tribes gathered here to devise ways 
and means to capture and destroy tribal foes. It was the grand place 
of meeting and point of departure for trade and war. Here the sealps 
were brought and counted, the wampum distributed, and the warrior 
decorated. 

So near this scene of warlike sway, where whoop and song mado 
nightly orgies more terribly hideous, it was not strange that the 
superstitious Indian, beholding in the distance an island of much nat- 
ural beauty and grotesque crest, three hundred feet above the watery 
surface, naturaily clothed its striking features with the supernatural, 
naming it “the island of giant fairies.” 

To this day the Indian looks upon and treads the almost unbroken 
surface of Mackinac with much of the veneration which inspired his 
early fathers when they first saw and consecrated to the Great Spirit 
the favored island. 

It is, Mr. President, to hold intact, as far as practicable, this island, 
fast becoming the favorite of the white man as well as Indian, that 
Iseek by the measure proposed to guard against its natural curi- 
osities and beauty being lessened or destroyed by the hands of wanton 
despoilers. We cannot too early or too surely arrest and preserve 
from decay relics of national history or fame. We owe it to ourselves 
and to the future to grasp and fix in some form to hand down to pos- 
terity, all points or incidents of historic value which serve to illus- 
trate the march of the nation. I would add this example in perpetuity 
of that worthy record, that this, with other national memorials, may 
not perish, but brighten with the lapse of time. In what better or 
surer way can this be done, in this instance, than by devoting the 
reservation to the free use and pleasure of the public, and by tnis 
very dedication to that object lead each and every visitor and con- 
stituent of the nation to take a personal interest and make it an indi- 
vidual matter to protest against any form of vandalism calculated to 
lessen its value and favor? 

By the act setting apart for the public the distant, wilder, and 
grander areas of the Yosemite and Yellowstone, the desire of the 
people is disclosed to do something looking to the protection and 
yerpetuation of places of natural curiosities as national possessions 
for general enjoyment. With all of their plodding traits, the Amer- 
ican people are developing in many ways the love for the beautiful. 
The practical is sharing somewhat with the wsthetical. 

Vastness and grandeur will be sought in the parks of the Yosemite 
and Yellowstone, at the cost of distance and inconvenience. Mack- 
inac lies in the path of the lakes, with proximity and ease to invite 
to its charms. Nine miles in circumference, with an area of six 
thousand acres, about two thousand of which tae Government owns ; 
its altitude greater than other islands of the straits ; its famed sue- 
cessive strifes for national possession in the memorials of the “ Brit- 
ish landing” and “ Fort Holmes,” whose imperishable moat records 


“sugar-loaf,” and rocks and caves of legendary incident, these in- 
terspersed with profusion of variegated perennial growth, contrast- 
ing with the hue of transparent waters embracing it; and to this 
unique scenery add the surrounding spectacle of waters dotted with 
islands and flecked with sail and steam, the horizon frequently 
ilecked with mirage—breath of antagonizing vapors—and we find 
the source of attraction which is fast making this island the most 
noteworthy of the group which adorns the uniting waters of Lakes 
Superior, Michigan, and Huron. Already hundreds flock there dur- 
ing the heated season for escape from warmer latitudes. Plunged in 
cool waters, the island is fanned by atemperature whose invigorat- 
ing effect is the avowed experience of all sojourners, Famous for 
the product of its waters, it is also celebrated for the salubrity of its 
climate. 

Situate about three hundred and fifty miles from Chicago, and say 
three hundred from Detroit, it has heretofore been reached only by 
lake navigation. Steamers daily touch there from either way. 

Many have no objections to traversing the water, others dislike to 
venture upon its restless surface, and this unavoidable means of ap- 
proach has, to a great extent, dissuaded large numbers from seeking 
its pleasures and benefits. Two lines of railroad will soon be com- 
pleted, terminating at Old Mackinac. A company has organized to 
construct a road connecting with the Northern Pacific, and, meeting 
opposite this terminus, to form a transcontinental route to the Pacitic, 
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broken only by the four miles passage of the straits. Within sight 
of the moving masses upon this future national thoroughfare, and in 
full view of the commerce of the chain of lakes, it needs no prophetic 
eye to forecast the prominence ip store for such an easily reached and 
charmingly situated summer retreat. 

The legislature of Michigan, the State I have the honor in part to 
represent, within the jurisdictional limits of which the island lies, 
alive to the value of this place of resort to the people of the nation, 
has recently passed a concurrent resolution, already presented to and 
ordered printed by the Senate, which earnestly commends the pro- 
ject. The public press, reflecting various sections, join in its com- 
mendation. Congress alréady has passed two acts—one of donation, 
the other of sale—conveying title to a portion of the reservation. 
Others are applying for like acts for purchase. Gradually, in this 
manner, the tract will be dissipated and the nation thus dis 
of the whole reservation unless, by some general measure like the 
proposed one, it is finally and effectually vestedin the public. Imay 
aid that the plan makes provision for the fullest freedom, right, and 
enjoyment to all, of this romantic island. Reserved by the executive 
order in 1827 for public use, let it, by the legislative Connie. in 1873, 
be perpetuated to a broader and more useful national service, that 
the people may for this new boon find fresh cause for pride in 
and devotion to a Government that blesses while it protects and 
provides. 

Mr. President, I have deemed it in place to say at least this much 
in behalf of Michigan, whose citizens, speaking for themselves and 
for the people of the whole land, thus invoke Federal aid to make free 
and sacred to the nation an historic spot for the public good. I hope, 
a there will be no objection to the adoption of this preliminary 
resolution. 

Mr. SAULSBURY. Mr. President, it seems to me that this is a 
very inauspicious time for us to enter upon such a project as this, It 
ought to be considered at greater length, and requires more time than 
we shall be able to devote to the consideration of the subject now. 
It involves the principle whether we shall now dedicate throughout 
the States of this Union certain portions of the public land for public 
parks and thus become involved in the supeniiieen of money here- 
after. I prefer that this matter should go over. 

Mr. FERRY, of Michigan. I was unable to hear all that the Sena- 
tor said, but supposing that he intended to make an objection to this 
resolution, I will state to him that this resolution merely directs the 
Secretary of War to report to the next session of Congress whether 
in his judgment it is compatible with the public service to make such 
a dedication of this island. 

Mr. SAULSBURY. I understand that the resolution is nominally 
a resolution of inquiry, but it is a movement looking to legislation 
for the dedication of public parks throughout the different States of 
this Union. Therefore, at this early stage of the movement, I give 
notice that, for one, I am opposed to all these projects, and oppose 
this one now in its inception even as a matter of inquiry. I do not 
think we ought to’enter upon such a measure at this time. 

Mr. FERRY, of Michigan. I should not have offered the resolution 
at this session had not the Senate already set the precedent by the 
adoption of similar resolutions of inquiry, one on Thursday last, and 
another yesterday, submitted by the Senator from Indiana, [ Mr. 
Morton, | and I have taken care to keep within the rule fixed by 
past usage. The resolution which I have offered is, I think, in order, 
as other resolutions of like import have been so ruled by the Vice- 
President. The Chair, therefore, having ruled it in order, I have 
supposed that I was but doing my duty, and exercising my right, in 
expressing my views on the subject. 

While I am on the floor I desire to say that I have seen but one ad- 
verse comment upon this project; and as there was an insinuation in 
that criticism from a paper in this city, 1 deemed it my pleasure to 
recur to the subject in the Senate and invite public scrutiny and com- 
ment upon the project during the months of recess before us, so that 
when we assemble here again at the next session we may be fully advised 
of any popular abjection that may arise throughout the land to the 
proposed dedication of this island; and if there shall then appear any 
valid objection I shall be one of the first to oppose the proposition. 
My judgment now is that there cannot be any possible objection to it, 
since it is to serve the uses of the public. All will be left free to go 
to it. I am opposed to its passing into private hands, so that by fees 
the public will be mulet while enjoying places of public interest, It 
is for that reason—to invite public attention and judgment upon the 
subject—that I have sought the floor this morning to present, in this 
brief manner, my views, and to show something of the value to the peo- 
ple which such a place may become by the public dedication I have 
suggested. 1 hope the resolution will pass. 

Mr. CASSERLY. I should like to hear the resolution read. 

The Cuier CLERK. The resolution is—— 

Mr. CASSERLY. I understand it is very long; and if the Senator 
from Michigan will state the substance of it, that will answer my pur- 


pose. 

Mr. FERRY, of Michigan. The reservation is now under the con- 
trol of the Secretary of War. There is a very small portion of the 
island, a few acres, under the General Land-Office. I have asked that 
the whole of it be placed, as the most of it now is, under the control 
of the Secretary of War. The resolution proposes to leave it to his 
discretion and control, as it is now. The object of the resolution, or 
the bill that it presupposes, is to impose on the Secretary of War 


the duty of looking after and sceing that the places of interest, and 
the shrubbery that adds to the beauty of the island, shall not be de- 
stroyed by wanton rovers upon it. This is the sum and substance of 
the whole measure. It does not divert it from any branch of the 
Government, but leaves it where it now is, and simply directs the 
Secretary of War to give additional attention to it. 

I will state that we already have a post there ; we have a garrison, 
and keep a company of soldiers, and the Government has thus over- 
sight of the island now. This resolution, as I said before, only di- 
rects the Secretary of War to pay a little special attention to it, 
and prevent it from mutilation. In my opinion, any Senator or any 
one who will visit that island, and see its locality and enjoy its 
beauty, will be one of the foremost to join me in the object I have in 
view. 

Mr. CASSERLY. Mr. President, I should not have said a word 
but for the intimation of my good friend, the Senator from Dela- 
ware, of his opposition to this and similar resolutions. I desire to 
say that in the case where military reservations of the United States 
adjoin cities and towns, my opinion is that the best use to which they 
can be put is to apply them to public uses as parks or public grounds, 
under, of course, reasonable restrictions as to the amount, tenure, and 
the use to be made of them and the improvements to be put upon 
them. From what the Senator from Michigan has stated of his reso- 
lution, it seems to me entirely unobjectionable. 

Mr. HAMILTON, of Texas. This is a most extraordinary proposi- 
tion, it seems to me. Does the Senator from Michigan mean that a 
resolution passed by the Senate of the United States shall take from 
the control of the Government any of its public domain and put it 
under the care of the Secretary of War ? 

Mr. FERRY, of Michigan. Will the Senator allow me to answer 
him just there? 

Mr. HAMILTON, of Texas. Yes, sir. 

Mr. FERRY, of Michigan. The resolution does not propose any- 
thing conclusively. It simply invites the attention of the Secretary 
of War to the compatibility with the public interest of the project, 
and asks him to report to us at the next session of Congress. I will 
state to the Senator that it embodies substantially a bill which I in- 
troduced to the Senate and had referred to the Committee on Military 
Affairs at the last session. The chairman of that committee is now 
present, and if there be any objection from that committee to the 
project, I should like the Senator from Mlinois [Mr. LoGan] to state 
it. The measure was reported back approved from that committee. 
If I were at liberty to speak of the action of the House of Representa- 
tives I might say that the Military Committee of that House has ap- 
proved the measure, but I am foreclosed by the rules of the Senate 
from stating that as a fact, but I will draw it as a direct inference, 
and I think I am justified in making the inference. 

Mr. HAMILTON, of Texas. I think the matter had better go over, 
at any rate until the resolution is printed and we can see what it is. 
Clearly, if I understood it as it was read at the desk, it means that 
no person shall be permitted to trespass upon this property, to cut 
timber, or to settle upon it, or do anything of the sort until the War 
Department determine ee > =. with it. It is 1, ope to all = 
tents and purposes; and if the Senator pro it for adoption this 
morning he must expect to have it Seuleid. Wobeiy. I suppose, is 
prepared properly to discuss it now. It is a very strange proposi- 
tion anyhow, that where there is a world of vacant territory, and we 
are moving heaven and earth to get emigrants from Europe to fill it 
up, we should be asked to set apart national parks every day of the 
week. It does not seem to me that the proposition has any founda- 
tion in taste or necessity. , 

Mr. FERRY, of Michi If I sup there was anything in it 
detrimental to the public interest, I would yield at once; but I will 
state to the Senator that there is no timber upon that island that is 
worth anything as timber. There is a sm rowth of evergreens 
that I am, by this proposition, (which I am inviting the Secretary of 
War to approve or caangeers,) endeavoring to protect as objects of 
beauty connected with the natural features of the island. There is 
no timber of any value upon it. The Government has held it asa 
military reservation for years; as I stated, it was reserved in 1827 b 
an executive order. It now lies in the control of the military branc 
of the Government, and can be utilized for war p if necessary. 
This does not divert it from that. Nobody wants to go on there to take 
timber for its use; but men going there, ax in hand, without any 
particular interest, will slash and destroy its beauty. On account of 
thet, and having observed it by a visit there the past season, I was 
dete:ined in some manner to arrest it. This movement is for the 
interest of the Senator’s constituents as well as my own. It does 
seem to me that there can be no public objection to the dedication of 
this island to national — 

Mr. HAMILTON, of Texas. I ask that the resolution go over for 
the present. 

The VICE-PRESIDENT. The Senator from Texas asks that the 
further consideration of the resolution be postponed until to-morrow, 
and that it be printed. 

Mr. HAMILTON, of Texas. Does not an objection carry it over 


one day? 

The VICE-PRESIDENT. The resolution was received without ob- 
ection. The Senator from Michiganasked to have it considered, and 
t was considered. It is fairly the Senate. 


Mr. FERRY, of Michigan. If the Chair will allow me, I will state 
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to the Senator that this is only aresolutica of inquiry. It concludes 
no legislative action. It is merely asking the opinion of the Secre- 
tary of War to be submitted next winter, when the Senate shall meet. 
Certainly the Senator will have an opportunity then to be heard; 
and I say to him now in advance that I will not press the subject in 
advance of his being present, or at any time except when he is in his 
seat. This being a mere matter of inquiry, certainly it would seem 
that the objection should not be ere in. 

Mr. TON, of Texas. hat is the objection? There are 
thousands of historic spots just as sacred as the island of Mackinac 
which the people of the respective localities would like to have im- 
proved at the national expense, so as to enhance the value of 
surrounding property. I can pick out swamps in Louisiana that are 
memorable in the history of that ae and it would not cost more 
than six or seven million dollars to fill them up and make mag- 
nificent parks of them. [Langhter.] The island of Blennerhassett, 
and various other objects of interest to the people of the United States, 
might be indicated. The Senator from Michigan has made a pathetic 
appeal for the island of Mackinac; but if it carries conviction to the 
mind of any one for any Se aon in the world, it should be to restore 
it back to the natives of the country, for they seem to deplore the 
fact that they have been robbed of that spot. I do not know any- 
thing about its surface, but possibly it would makea good reservation 
for Indians. If so, it had better be devoted to that purpose, or any 
other purpose than a national park, which would be but a sink-hole 
to waste money in. 

Mr. FERRY, of Michigan. This being a resolution of inquiry sim- 
ply, I ask for a vote on the resolution. 

Mr. HAMILTON, of Texas. I ask for the yeas and nays on it. 

Mr. CHANDLER. I wish to state that this island is simply a 
watering-place. It is an old French trading-post, and an old Indian 
post. It is a rock out in the lake a few miles, with, as my colleague 
says, very little vegetation, but it is a romantic spot, visited by peo- 
ple from all of the United States. This is simply to reserve it. 

Mr. LOGAN. I did not hear the resolution read, and the first im- 
pression was different from what it is. A bill for the hge mye of the 
resolution, asking that this island be set apart for a park, was referred 
to the Military Committee at the last session. My recollection is that 
it was reported back to the Senate favorably, but not acted on by 
the Senate. 

Mr. FERRY, of Michigan. It could not be reached. 

Mr. LOGAN. I believe that was the reason; it could not be reached. 
This is a mere resolution of inquiry, calling for a report from the 
Secretary of War. I did not understand the resolution as first read, 
but I understand now that that is it; and I see no objection to that. 

— VICE-PRESIDENT. The question is on the adoption of the 
resolution. 


The question being taken by yeas and nays, resulted—yeas 37, nays 
13; as follows: 

YEAS—Messrs. Allison, Ames, Anthony, Bogy, Boreman, Buckingham, Caldwell, 
Coan Casserly, Chandler, Clayton, i aenny Senora Cragin, Dorsey, Ferry of 
Michi ee ri Hitchcock, Ingalls, Jones, Logan, Merrimon, Mitchell, Morrill 
of Maine, Morrill of Vermont, Morton, Norwood, Oglesby, Pratt, Ramsey, Ransom, 
Sherman, Sprague, Stewart, Tipton, Wadleigh, and Wright—37. 

NAYS—Messrs. Alcorn, Cameron, Fenton, Ferry of Connecticut, Gilbert, Ham- 


ilton of Maryland, Hamilton of Texas, Kelly, McCreery, Sargent, Saulsbury, Schurz, 
and Stevenson—13. 


ABSENT—Messrs. Bayard, Brownlow, Cooper, Davis, Dennis, Edmunds, Fre- 
linghuysen, Goldthwaite, Gordon, Hamlin, Howe, Johnston, Lewis, Patterson, Rob- 
ertson, Scott, Spencer, Stockton, Sumner, Thurman, West, and Windom—22. 


So the resolution was agreed to. 
STEERAGE IMMIGRANT PASSENGERS. 


Mr. CHANDLER. I offer a resolution of inquiry, and ask for its 
present consideration : 


Resolved, That the Secretary of the Treasury is hereby directed to inform the 
Senate, at its next session, how ere superficial feet of clear epane are allotted to 
each steerage immigrant on board ship, according to the official reports of the col- 
lectors of customs ; also to cause the atmosphere of some of the steerage compart- 
ments to be chemically analyzed by a competent expert, with a view of ascertaining 
its healthfulness ; and also to have an examination made of the general treatment 
of immigrants on board ship, and to suggest such alterations in existing laws as 
may be necessary to secure effectual protection to steerage immigrants. 

The resolution was considered by unanimous consent and agreed to. 

ELECTION OF SENATOR CALDWELL. 


Mr. MORTON. The Senate yesterday, on motion of the Senator from 
Pennsylvania, [Mr. CAMERON, | postponed the consideration of the res- 
olution in regard to Mr. CALDWELL until to-day. ‘That will make it nec- 
essary that it be taken up by motion. I therefore move that the Senate 
do now proceed to the consideration of that resolution. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of the resolution submitted by Mr. Morron on the 6th instant. 

Mr. CALDWELL. A majority of the Committee on Privileges and 
Elections, in a report made to the Senate on the 17th of February, 
1873, recommended the adoption of the following resolution : 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

The recommendation seems to be based upon a summing up of the 
facts in the following words : 
eal taking the testimony altogether, thé committee cannot doubt that money was 


to some members of the legislature for their votes, and money promised to 
which was not paid, and offered to others who did not accept it. 











As this proceeding is essentially a judicial one, it cannot be consid- 
ered a serious misapplication of terms to say that here is a verdict of 
conviction against me, and an application to the Senate fora judg- 
ment thereon. : 

Waiving for the present all question of the propriety of the verdict 
with reference to the testimony, the inquiry is naturally suggested, 
will the finding warrant such judgment? That it will not I shall 
endeavor to maintain upon principle and authority; and in parsu- 
ance of such purpose I beg to call the attention of the Senate to the 
following clause of the Constitution : 


The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof for six years; and each Senator shall have 


one vote. 

This clause has been several times adjudicated upon by the Senate, 
and the settled doctrine now is that the Senators represent the State, 
the organized community, the body-politic, and not the individual 
citizens, as do the members of the House of Representatives. The 
latter are designated by the citizens acting in their individual capaci- 
ties; the former are chosen by the State as a political sovereignty, 
acting through the designated instrumentality, generally the legisia- 
ture, but sometimes the executive. In either case it is the State, the 
body-politic, that chooses the Senators. It is not profitable to inquire 
why the legislature, or, in certain contingencies, the executive, was 


designated as the instrumentality through which the will of the body- 


politic should be expressed; the theory is that it is the act of the 
State. The decree or judgment of a court is not in legal contempla- 
tion the individual action of the judges who may happen to be upon 
the bench, but the act of the court of which they are judges. 

In considering the election of a Senator it is competent to inquire, 
what is the legislature? And the inquiry is satisfied when it is ascer- 
tained what constitutes the law-making power in the State. Or, if 
the inquiry arose upon an appointment to fill a vacancy, the question 
would be, if the credentials were regular tipon their face, whether 
the person who made the appointment was the individual exercising 
executive functions in the State. These inquiries being determined 
in the affirmative, they become, and are to be taken and held to be, 
the acts of the State. It is the State that appoints the Senator, act- 
ing through the instrumentality designated by the Constitution. 

I do not understand that this position is controverted by the com- 
mittee, but I judge from the report and the recommendation that the 
right to go behind my commission is claimed. And for what pur- 

? To determine whether the body that chose me was the legis- 
ature, within the meaning of the Constitution? No; that is not 
denied. To ascertain whether the choice was made at the right time 
and place, and in the prescribed manner? No; all this is admitted. 
To find whether a suflicient number voted for me? No; there is po 
controversy that I received twenty-five votes more than were neces- 
sary toachoice. What, then, is the claim? Why, nothing less than 
that the motive of each of the eighty-seven members who voted for 
me may be inquired into. There is no pretense that my credentials 
do not speak the truth, as evidenced by the jonrnals of the legisia- 
ture, or that the record was tampered witb. It is an absolute fact 
that a large majority of the legislature did vote for me, and there is 
no evidence anywhere that any member voted under any kind of 
restraint; but because a majority of the committee say they have no 


doubt money was paid to some one of the eighty-seven, without in 


any way indicating the particular one, the Senate is asked to say that 
the certificate of the governor is false; the record of the proceeding 
in the legislature does not speak the truth, and, instead of eighty- 
seven members voting for me, that no one of them did so. 

If the election of Senators by the legislature is the act of the State, 
wherein does it differ in legal intendment from the legislative acts of 
the same body? They are: acts of the State, the body-politic, per- 
formed by the instrument designated by the fundamental law of the 
State for that purpose. The State constitution creates the instrumen- 
tality through which the laws are made by the State, and the Con- 
stitution of the United States adopts the same instrument for the 
choice of Senators by the State. It will be admitted on all hands 
that the act of the legislature in either case is the act of the State. 
The law has been long well settled and has become the doctrine of 
the elementary books, that in determining the rere of a legisla- 
tive act of the State, the motives of the members of the legislature 
cannot be inquired into. Upon what principle is it, then, that an act 
of the State of a different character, accomplished through the same 
agency, can be questioned on that ground? In a controversy before 
one of the judicial tribunals of the country, if it should be sought 
to enforce a right created by the statute of a State and depending 
upon such statute, and a question should be made as to the valid- 
ity of the statute upon the alleged ground that a portion of tho 
legislature which enacted it, including the person seeking to en- 
enforce its provisions, had been induced to vote for it by bribery ; 
is there any court in the country, enlightened or otherwise, that 
would entertain such inquiry? Would it not be said, and properly, 
too, that when what purported to be an act of the legislature, duly 
authenticated as prescribed by law, should be presented, the court 
must take it as the law? If, however, the authentication should be 
attacked, the court might properly refer to the journals of the leg- 
islative bodies for the purpose of ascertaining whether the act had 
been passed in the forms of the constitution; and, if found to have 
been so passed, would declare it to be the law and govern itself thereby 
accordingly. It would not be contended by any person that the court 
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could go further back ; that it could inquire into the reasons, motives, 
or inducements operating upon the minds of the members when these 
votes were cast. Public convenience, public policy, required the rule 
long since established, and observed without variance down to this 
day, that the judicial tribunals of the country ought not to go farther, 
and the history of jurisprudence shows that they have not done so. 
The reason of this rule is so obvious as to commend the rule itself to 
the approval of all, and need not here be discussed. Nor can anybody, 
lawyer or no lawyer, distinguish between this case and the choice of 
a Senator, if each is, as everybody admits, the act of the State in its 
sovereign capacity. I am well aware that the Senate of the United 
States, in adjudicating upon the election of a Senator, is not bound 
‘by the constitutional interpretations of the judicial tribunals, bat 
has the right to determine for itself what the law is; but where a 
good reason is given by the judicial tribunal for the rule it shall 
adopt in determining what is an act of the State and how far its au- 
thenticity or genuineness may be inquired into, it would be proper 
for the Senate to adopt and enforce the same rule. 

The soundness of the rule I have been considering does not rest 
upon reason alone, but upon adjudications of the highest tribunals to 
which such questions can be submitted. 

In the well-known case of Fletcher vs. Peck, (6 Cranch, 87,) the Su- 
preme Court of the United States denies the power of judicial tribu- 
nals to inquire into the motives of members of the legislature, even 
upon a suggestion of bribery. 

In the case of Virginia vs. West Virginia, a very earnest effort was 
made by the State of Virginia to induce the courts to go behind the acts 
of the State of Virginia and of the United States, and to inquire into the 
validity or invalidity of the vote of certain counties, in consequence 
of which they were to be deemed to be annexed to the State of West 
Virginia. But the Supreme Court held that the act of the governor, 
representing the State of Virginia, was prima facie valid and not im- 
peachable for fraud, especially in the absence of specific allegations 
and proofs to show the want of a major vote for the transfer of the 
counties in question from Virginia to West Virginia. (Wallace’s Re- 
ports, vol. xi, p. 39.) 

This decision illustrates the objection which exists to going behind 
the fact of admitted majority of vote of the legislature of Kansas. 

.The case of Elisha R. Potter against Asher Robbins was considered 
aud decided in the Senate of the United States at a time when there 
were giants in the land, and the report of the committee was sup- 
ported by the concurrence of such men as Calhoun, Clay, Clayton, 
Ewing, Frelinghuysen, Leigh, Mangum, Poindexter, Preston, South- 
ard, Sprague, and Webster. 

‘The case was this: On the 19th of January, 1833, Mr. Robbins was 
elected a Senator for the State of Rhode Island for the term of six 
years, in due form, by the general assembly of the State. In October, 
1833, the general assembly undertook to declare the election of Mr. 
Robbins void, and elected in his place Mr. Potter. 

The debates and documents in the case occupy more than a hun- 
dred pages of Clark’s Contested-Election Cases, (pages 877-1009, ) from 
which it will suffice to cite pertinent passages covering the precise 
question before the Senate. 

The majority of the committee in that case (Messrs. Poindexter, 
Frelinghuysen, and Sprague,) say : 

They (the Senators) are chosen by the States as political sovereignties. * * * 
In the performance of this duty the State acts in its highest sovereign capacity, 
and the causes which would render the election of a Senator void must be such as 
would destroy the validity of all laws enacted by the body by which the Senator 
waa chosen. Other causes might exist to render the election voidable, and these 
are enumerated in the Constitution, beyond which the Senate cannot interpose its 
authority to disturb or control the sovereign powers of the States, vested in their 
legislatures by the Constitution of the United States. We might inquire, was the 
person thirty years of age at the time of election? Had he been nine yearsa 
citizen of the United States? Was the election held at the time and place direct- 
ed by the laws of the State? These are facts capable of clear demonstration by 
proofs, and in the absence of the requisite qualifications in either of the —— 
cases, or if the as laws of the State re, oes the time and place for holding 
the election were violated, the Senate, acting under the power to judge of ‘the 
elections, returns, and a of its own mentbers,” might adjudge the com- 
mission of the person elected void, although in all other respects it was le and 
constitutional. But where the sovereign will of the State is made known through 
its legislature, and consummated by its proper official functionaries in due form, it 
would be a dangerous exertion of power to look behind the commission for defects 
in the component parts cf the legislature, or into the peculiar organization of the 
body, for reasons to justify the Senate in declaring its acts void. Such a power 
would subject the entire scope of State legislation to be overruled by our decision, 
and even the right of suffrage of individual members of the legislature whose elec- 
tions were contested might be set aside. It would also lead into the inves ons 
into the’ motives of members in casting their votes, for the purpose ef blish- 
ing a charge of bribery or corruption in mee a cases. These matters your com- 
mittee think properly belong to the tribunals of the State, and cannot constitute 
the basis on which the Senate could, without an infringement of State sovereignty, 
claim the right to declare the election of s Senator void who the requisite 
qualifications and was chosen according to the forms of law and the Constitution. 


The committee farther says: 


It is admitted that the sitting member, Asher Robbins, possesses all the qualifi- 
cations required by the Constitation of the United States to be a Senator in Con- 
gress, and that his commission as such is in due form according to the laws and 
usages of Rhode Island. These points being conceded, the remaining and the only 
question to be decided is, was the body by which he was chosen a Senator the 
lature of Rhode Island ? 


The minority of that committee, Messrs. W. C. Rives and Silas 
Wright, agreed with the majority upon this point, and Mr. Wright 
states the proposition as follows: 


The undersigned has always sup that a member of a legislative body who 
ehould accept a bribe was punishable for the crime ; but he has never understood, 


of the members, the body must 
those subjects. But it may be claimed, perhaps, that in judging of 











nor does he now understand, that the vote of the member given under the corrupt 
influence vitiated the proceeding voted upon, or rendered either void or voidable, 
by legal adjudication such proceeding. The member bribed is still constitution. 
ally and legally a member of the body, notwithstanding his corruptions, and re- 


tains all his rights and all his powers as a member until conviction for the crime 
ousts him from his seat. 


These authorities, it seems to me, onght to be considered as coneln- 


sive against the action recommended by the committee; but if they 
shall not be so considered, and the Senate undertakes to go back of 
the certificate of the executive and the journals of the legislature for 
grounds upon which to sustain the recommendation of the commit- 


tee, questions quite as serious will arise. 
The Constitution provides that the Senate shall be the sole judge 


of the elections, returns, and qualifications of its own members. It 


will be admitted that in judging of the “returns and qualifications” 
governed by the written law upon 


“their elections” the Senate is not bound by any written law; 
that it may make the law ex post facto and proceed to enforce it, and 
this for the purpose of protecting itself against unworthy members. 


Such a claim cannot be admitted. 


What was the object of the clause of the Constitution in question ? 
No branch of the Government, nor any department or subdivision 


thereof, can lawfully exercise other than delegated powers. The ju- 


dicial power is vested in the courts created and provided for by the 
Constitution. Judging of elections generally—or of their equiva- 
lents, appointments—is an exercise of judicial powers, and included 
in the grant. The elections of members of the Euglish Parliament 
are now subject to investigation by the courts. The framers of our 
Constitution thought best to confer the power to judge of the elec- 
tions of its own members on each House, and adopted the clause in 
question to take the subject out of the general grant to the judiciary ; 
in other words, to specifically delegate to the Senate and House of 
Representatives so much of the judicial power of the nation as is neces- 
sary to enable each House to judge of the elections of its own mem- 
bers. No one will contend that if this power had been left to the ju- 
dicial tribunals of the country (and it would have been but for this 
clause) they could rightfully have judged of these elections, except 
according to the known law. How, then, can it be said that a mere 
change of tribunal changed the law to be administered ? 

If this be the correct view of the subject the question will arise, 
what is the law in the premises? The committee in effect say it is 
the will of the majority, no matter how capriciously exerted. And 
indeed, under existing circumstances, this is the only tenable position 
that can be assumed; for itis not pretended that there is any written 
law upon the subject. This is not a question of privilege resting in 
the sound discretion of the Senate, nor is it claimed to be by the com- 
mittee. It is not whether I shall be punished for “disorderly beha- 
vior,” either before or after my election ; but whether there was any 
election at all. Proceeding under the clause of the Constitution that 
authorizes the expulsion of a member, I am ready to admit that the 
Senate would be allowed a very wide discretion in determining what 
should be adjudged “disorderly behavior,” inasmuch as it would be 
impracticable to catalogue all the possible derelictions that would 
come within the meaning of the terms used. This, however, is not a 
proceeding under that dienes but under an entirely different one. 

In deciding upon the proposition embodied in the recommendation 
of the committee, I insist that the Senate must be governed by the 
law as it stood at the time of the election ; and the only question is, 
what was the law? If the matter were pending before a judicial 
tribunal upon the finding of the committee, considered as the verdict 
of a jury or a report of a referee, what sbould be the jadgment ? 

The only applicable statute is the act of Congress fixing the time 
and prescribing the manner of the election of Senators. The place is 
designated alone by the fact that the legislature shall meet and hold 
its sessions at the capital of the State. Neither the act of Congress 
nor any law of Kansas provides that a vete induced by bribery shall 
be treated as void, nor is it a principle of the common law that it 
shall be so considered. Upon what assumption, then, can such a claim 
be founded? It must be remembered the question is not what con- 
stitutes bribery, but what is the effect of it? It may be claimed that 
the law of the English House of Commons is the law of the Senate. 
This I deny emphatically. But if so, how did it become such? It is 
not made so by the Constitution or any act of Congress, or any other 
authority that Iam aware of. The Parliament is said to be omnipo- 
tent, as is also the House of Commons in its sphere. The Senate can 
lawfully exercise delegated powers alone. It may judge of the elec- 
tions of its members, determine the rules of its proceedings, and 
punish for disorderly behavior, but it may not lawfully import and 
then enforce British law. 

Where, then, does it get this power to declare the consequence of 
bribery in the elections of its members? It may punish a mem- 
ber for bribery during his membership by ex on, because of 
constitutional authority, but there is no authorization for declaring 
the vote of a member of a State 1 ure void. Is it because it is 
a legislative body that it is to be considered endowed with all the 
powers of the House of Commons in to its members? If so, 
where the need of express-provisions to enable it to judge of elections 
and inflict punishments? These are undoubted powers of the House 
of Commons. , 

English statute law provides that “ bribery by a candidate, though ‘n 
one instance only, and though a majority of unbribed votes remain in 














1873. 





CONGRESSIONAL RECORD. 


43 








his favor, will avoid the particular election and disqualify him for 
being re-elected to fill such vacancy.” (Sheperd’s Law of Elections, 

age 102.) But no case can be found in any of the books where an 
election was declared void on the ground of bribery, where there was 
no statute authorizing such action. That power was not claimed by 
the House of Commons. The books make indistinct allusion to two 
cases, those of Longe and Halle, where members were expelled for 
that reason; but the cases are not well authenticated ; and if they 
were they would not be in point, because that would have been done 
as panishment and not as affecting the election. 

There is, then, no source for the power claimed by the committee 
unless it be derived from the British statute. Such claim certainly 
cannot be admitted. Conceding to the Senate, in this behalf, all the 
inherent powers claimed by the House of Commons, and still it would 
not have the power. It must be conferred by express law, and there 
is no pretense that it has been done here. I cannot think the Senate 
is prepared to say a foreign statute is the law of the United States. 
But it may be asked, is not the Senate authorized to protect itself 
against the presence of ~ 1worthy persons? I answer, no, if they have 
the constitutional qualifications and are elected in the forms pre- 
scribed by law, unless by law authorized so to do. It may be inquired 
how that can be done. Why, if at all, by the enactment of a law 
by Congress which shall declare the effect of bribed votes upon the 
particular election, as has been done by the British Parliament. 

Should these objections to the adoption of the resolution offered by 
the committee be considered insufficient by the Senate, then I object 
to the finding as being unsupported by the testimony. 

That those Senators who may not have heard the testimony may 
have a proper appreciation of the situation, I beg to call their atten- 
tion to some considerations arising out of the whole case, and sug- 
gested by the testimony, that the committee seem to have overlooked 
or to have considered unworthy of notice. 

Before the investigation commenced [ bad been advised, authen- 
tically, as I supposed, that whatever testimony should be offered 
against me must be adduced subject to the known legal rules of evi- 
dence in judicial examinations ; that hearsay would not be admitted ; 
that the charges exhibited against me being, under the laws of the 
State where the derelictions are charged to have occurred, criminal of- 
fenses, the proceeding must be considered and treated as a quasi criminal 
investigation, and, in justice and right, conducted according to the 
known and long-established rules governing such examinations. Ihad 
aright to suppose that nothing would be admitted asevidence without 
being subjected to the tests applied in the cases supposed. How griev- 
ously I have been disappointed in this behalf, will appear hereafter. 

Soon after the investigation was commenced, discovering that the 
rule I had been led to believe had been adopted was disregarded, I 
sought to have it enforced; but, relying upon assurances of some 
members of the committee, that hearsay statements would not be 
regarded as proofs in making up a report, I forbore making objec- 
tions as occasion arose, supposing I was not to be prejudiced thereby. 
I regret to say that my just expectations in this behalf have not 
been realized, some of the most serious charges in the report being 
founded upon such statements alone. I hope the Senate will be more 
just, and adopt a different course. 

I had been led to believe that the investigation to which I have 

been subjected was in the nature of a judicial proceeding, and that 
it was the duty of the committee to fairly consider all the testimony, 
giving that in my favor all the weight to which it was entitled, and 
not undue weight to that against me; but I am constrained to say 
that a comparison of the report with the testimony must convince 
any fair-minded man that such was not the course pursued by the 
majority of the committee. Most of the charges against me are 
founded upon the testimony of Thomas Carney, Sidney Clarke, Wiil- 
liam Spriggs, and D. R. Anthony, and every circumstance disclosed 
by the record tending to strengthen it is mentioned in the report, 
and every circumstance having an opposite tendency is suppressed. 
That this is not an unwarranted accusation wil] be abundantly man- 
ifest by even a hasty examination. 
_ it is said that Mr. ee had been a governor of Kansas. That 
is admitted. It is also said that he had been once elected a Senator 
of the United States by the legislature of that State; but I deny 
that he ever was, in any proper sense, so elected. The public history 
of the country, of which the committee had a right to take notice, 
shows that, while the late General Lane was a member of this body, 
and Mr. Carney governor of Kansas, the latter induced a majority of 
the legislature, some time after it convened, to believe they had a 
right, one year prior to the proper time, to elect a Senator to succeed 
General Lane, and they did attempt to do so. There was no other 
candidate before the legislature, and the votes cast were all for Mr. 
Carney; but such an outery was made by the people of the State 
that he never attempted to take a seat in the Senate. It was con- 
sidered a fraud by the people, and a trick upon General Lane, and 
Was execrated and denounced accordingly, and yet there is no ref- 
erence to these facts in the report. 

It is farther said that, at another time, he was a candidate for the 
Senate, and came within ten votes of being elected. Senators must 
not consider that I am trying their credulity when I say that all 
there is in the record in any degree sustaining the statement, may be 
found in the testimony of Jeremiah Clark, the postmaster at Leay- 
enworth, (page 356 of the record,) where, in detailing a conversation 
with Mr. Carney, he says: 










By the CHAIRMAN: 
aes You spoke of Governor Carney saying he would unseat Mr. Catp- 

Answer. Yes, sir. 

Question. Did he tell yon why he would do it? 

_Answer. It was in relation to a grievance, as I said before, which oceurred about 
Six years ago, when he was a candidate for the United States Senate, and when 
Mr. Pomeroy and Mr. Ross were elected, 

——— What was that grievance ? 

nswer. The grievance, as he told it, was that, being a candidate for the United 
States Senate, a prominent candidate, he had enough votes to elect him, lacking ten, 
and he said those ten votes had to be obtained, hit or miss; they must come; and 
he said he had placed twenty-five thousand dollars in the hands of Len. T. Smith 
to procure him those votes; he said Leu. Smith sold him out and kept his money. 

On the second succeeding page, Mr. Carney denies that. he said so 
to Mr. Clark. Such is the testimony upon which it is found that Mr. 
Carney came within ten votes of a seat in this body. 

He admitted that he tried to bribe a member to vote for me; and 
he was the only witness who did so admit, alleging authority from 
me. He acknowledged he had written a falsehood to Mr. Clarke, in 
order to bring about an investigation of my election, and that one of 
the objects in writing the false letter was to be avenged upon me. None 
of these disparaging circumstances, except the last one, is even hinted 
at in the report. 

To give force to Mr. Clarke’s testimony, the report says he had been 
a member of Congress; that “ when the first vote was taken in the sep- 
arate houses, he received twenty-seven votes—the largest vote given 
for any candidate but one;” but the report omits to state that I was 
that “one ;” that I got thirty-eight votes; that on the following day 
I was elected by twenty-five votes more than were necessary to a 
choice. Nothing whatever is said of Mr. Clarke’s attempt to buy the 
votes of J. M. Luce, Ira C. Busick, J. M. Steele, George W. Wood, and 
Sol. Miller, or of his own very flat contradiction of himself. 

To give weight to the statements of D. R. Anthony, the report is 
careful to say that he is the mayor of the city of Leavenworth, but 
omits to mention that be had been pursuing me for years, had en- 
deavored to contract with me to aid in my election for $5,000, and 
many other disparaging things disclosed by the testimony. And, in 
the same connection, W. H. Burke, Mr. Anthony’s editor, is referred 
to; but there is no mention of the fact that I had loaned him money 
for business purposes prior to my candidacy, and when he attempted 
to deprive me of my security, 1 had instituted suit against him. 

Such are the men, together with William Spriggs, who will be here- 
after referred to, on whose testimony the Senate is asked to declare 
my election illegal. 

I proceed now to call attention to the specific charges in the report, 
and to show from the testimony which of them are sustained, and 
which disproved. Probably the most important one is the first one, 
viz, the transaction with Mr. Carney. 

Mr. L. T. Smith, of Leavenworth, agreed with Mr. Carney that I 
should pay him $15,000 if he would retire from the canvass, and not 
be a candidate in 1871, which agreement I subsequently carried out 
by paying the money. This agreement was evidenced by a writing 
as follows: 

I hereby agree that I will not, under any condition of circumstances, be a candi- 
date for the United States Senate in the year 1871 without the written consent of 
A. CALDWELL, and in case I do, to forfeit my word of honor hereby pledged. I fur- 
ther agree and bind myself to forfeit the sum of $15,000, and authorize the publica- 
tion of this agreement. 

THOS. CARNEY. 

TOPEKA, January 13, 1871. 

But it is objected that the whole agreement is not contained in the 
writing; that Mr. Carney was not only to retire, but was to do all he 
could to secure my election. 

To sustain this view of the matter the committee refer to the testi- 
mony of Mr. Smith, and in stating it say Mr. Smith testitied that it 
was a part of the agreement that Mr. Carney “should give his influ- 
ence and support for Mr. CALDWELL.” 

I think the testimony of Mr. Smith will be searched in vain for such 
a statement. Mr. Carney said such was the agreement. Mr. Smith 
said such was not the agreement. The paper is silent, and no reason 
given by Mr. Carney for the omission. Should not the paper, then, 
have been taken as the evidence of the agreement, rather than re- 
solve the difficulty by rejecting it entirely? 

The committee say that the agreement to pay Mr. Carney, in re-im- 
bursement of his political expenses in former campaigns, the sum of 
$15,000, was in effect a purchase of whoever of his friends in the legis- 
lature might vote for me. I had thought, in order to constitute brib- 
ery, it was necessary there should be a corrupt giver and a corrupt 
taker of the consideration for the act to be done. But in this case we 
are told that although the voter may be entirely ignorant of all im- 
proper appliances to secure his vote, yet if one of his friends, outside 
of the legislature, should agree for a consideration to procure his vote 
for a particular person, that would be bribery of a voter. Although 
nothing whatever should be said to him on the subject except what 
was perfectly proper and legitimate, yet, because it should be said by 
a person who had bees 2 candidate and was induced for a considera- 
tion, either pecuniary or by the promise or bestowal of official position, 
to retire, the voter, who is entirely ignorant of the bargain, must be 
considered corrupted. It is cuneebed that one might induce all other 
candidates to retire and leave the field to himself, and thus coerce the 
members to vote for him for want of another candidate for whom he 
could vote. It ought to be a sufficient answer to this to say, that 
there are at least ten thousand persons in my State who would gladiy 

| accept 3 seat in this body; so that the contingency supposed by the 
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committee is not likely to arise there. I suppose that another than 
the prominent candidates might legally be voted for. 

With reference to the $7,000 mentioned on the third page of the 
report, Mr. Smith testified he gave Mr. Carney his check for that 
umount to re-imburse him for his expenses while at Topeka. This 
check, with the indorsements, is copied into the record, and was dated 
January 19, 1871, five days before the day upon which the first ballot 
was taken. Mr. T. J. Anderson testified that Mr. Carney handed 
him the check and asked him to have it cashed, which was done, and 
the proceeds handed to Mr. Carney, who says it was left on his table 
in his private room. This, so far as the testimony is concerned, was 
the last seen of that money. The committee say this raises a strong 

resumption that the money was used in the purchase of votes. Mr. 
). R. Anthony testified to a conversation had with Mr. Anderson a 
year after the election, in which the latter is represented as saying 
that Sol. Miller, a senator from Doniphan County, went in, put the 
money in his pocket, and took it off, and that it was for the Doniphan 
County delegation. Mr. Miller was called and emphatically denied 
that any such thing ever transpired. Such is the testimony and such 
is the finding. It is for the Senate to say whether the latter is sus- 
tained. And if sustained, where is the syllable of proof connecting 
me with the transaction? No one says I knew anything about it. 

The transaction with Mr. Clarke, as stated on the third page of the 
report, is as flimsily sustained as that with Carney. It is said Clarke 
withdrew in my favor, in consideration of my agreeing to pay his ex- 

yenses in the canvass, estimated at twelve or fifteen thousand dollars. 

Vhat this finding is based upon is difficult to be ascertained from the 
testimony. Mr. Clarke denies emphatically any arrangement to pay 
his expenses, and re-iterates the denial through twelve or fifteen pages 
of the record, commencing with the first, saying many times that no 
arrangement was made for the payment of his expenses; that he could 
not consent to such an arrangement, and did notdo so; that his friends 
voted for me against his protest; but upon being recalled, ten days 
thereafter, he took it all back, and swore that I did agree to pay his 
expenses, amounting to $15,000. In a statement made before the com- 
mittee by myself, I emphatically deny any such arrangement. And 
such is the testimony upon which it is found that I agreed to pay Mr. 
Clarke $15,000. 

It is stated that I admitted to Carney, Clarke, Anthony, and Burke, 
that my election cost me from sixty to one hundred and fifty thou- 
sand dollars. I have endeavored to show who these men are, and 
their animus, as manifested by the testimony; and, in addition, beg 
to call attention to the fact that Clarke and Anthony, when before 
the investigating committee at Topeka, more than a year ago, never 
made mention of any such admission, or gave the most distant hint 
of it, although properly interrogated thereto. In addition, in the 
statement I made before the committee, all such admissions are ex- 
plicitly denied. 

When the committee undertake to account for the fifty thousand 
dollars said to have been drawn under circumstances to make it proba- 
ble the funds were used to procure my election, it is not pretended 
that there is any direct proof that a single dollar found its way from 
me, or from anybody else by my authority, 1o any member of the 
legislature, The only instances mentioned as approaching it are the 
three mentioned in the last paragraph on the fifth page of the report, 
viz, Messrs. Crocker, Bayers, and Legate. With reference to Mr. 
Crocker, the charge is founded upon the following testimony: Spriggs 
testified that Anderson told him he (Anderson) had given Crocker 
$1,000 to vote for me; that Crocker gave the money to one Carson to 
hand back to Anderson, and that Carson kept the money, Carson 
was called to corroborate this statement. Anderson denied having so 
stated to Spriggs, and Crocker published the following card : 


A CARD. 


Mounp City, Kansas, May 20, 1872. 

Eprror SENTINEL: I see in the testimony brought out before the senatorial in- 
vestigating committee, that among other things, William Spriggs testifies that 
after the election was over, T. J. Anderson wanted him to take an order on Carson, 
of Garnett, for one thousand dollars. Anderson stated to him thata member from 
Linn County (whose name he thinks was Crocker) had agreed to vote for A. CALD- 
WELL for United States Senator, for one thousand dollars; but Colonel Snoddy 
brought such a pressure to bear that the member backed down, and delivered the 
money to Carson, to be delivered to Anderson, but Carson had failed todo so. Now, 
sir, I proneunce this whole thing a falsehood, from beginning to end, so far as it 
relates to myself. That I ever agreed to vote for A. CALDWELL for United States 
Senator for one thousand dollars, or for any other sum, is utterly false. As to 
Colonel Snoddy trying to influence my vote, here is what he says in regard to the 
matter : . 

“Mounpd City, May 20, 1872. 

“Sir: In answer to your inquiry as to your conduct during the senatorial election 
of 187i, I have to say that I understood and am satisfied that you were, during 
that whole contest, opposed to the election of CALDWELL. I have further to say, 
that I was not conscious of bringing any pressure to bear upon you to influence 
your vote one way or the other in that contest; and farther, that i never saw any 
necessity for any such peers ia order to induce you to vote against CALDWELL. 

’ 


“ Very respectfa 
“ JAS. D. SNODDY. 
“D. A. CROCKER.” 


The rest of the delegation from this county most certainly understood from mo 
that I would not vote for Mr. CALDWELL. 
Hoping you will give this publicity in the Sentinel, I am, sir, one that opposed 
the election of CALDWELL, 
D. A. CROCKER. 


Now, who shall be believed, the thief who says he stole the money, 


or the two men who deny the whole transaction? At best it ismere 
hearsay. 





As to Mr. Bayers, the testimony is that Mr. Carney and Mr. An- 
thony say I admitted to them, separately, that I had paid Bayers 


$2,500 for his vote. The only way to rebut such statements is to deny 


them myself, which I do, most emphatically, and to call Bayers. 


The record shows that his present whereabouts cannot be ascertained 


and therefore he cannot be called. 

The fact that Bayers had failed in business, and had abandoned the 
country, was well known to Carney and Anthony, and therefore he 
was selected by them as the member to whom they allege I admitted 
to having paid money, they well knowing that he could not be pro- 
duced before the committee to contradict them. 

Mr. Legate unqualifiedly denies that anything was paid or prom- 
ised for his vote. 

It is charged that after the election I paid T. J. Anderson, for his 
services, $5,000. Mr. Anderson was on the stand, called at the in- 
stance of Sidney Clarke, and explicitly denied ever having received 
any money from me, directly or indirectly, for services in the elec- 
tion. 

Much prominence is given in the report to the testimony of Mr. 
Spriggs, and I ask the attention of the Senate to some considerations 
respecting it. The record shows that every other member of the sup- 
posed committee, referred to in the first extract on the fifth page of 
the report, except Carney, denies the existence of any such body. 
The interview referred to in the other extracts on the same page are 
represented by Spriggs to have occurred at Topeka, on Tuesday, the 
17th of January, but it is conclusively shown by the testimony of my 
family physician that I was not in Topeka that day, but was sick, at 
my home in Leavenworth, sixty miles distant from Topeka, from the 
14th until the night of the 18th of that month. This statement is 
corroborated by J. F. Legate, who shows he had the means of know- 
ing, and also by L. T. Smith. 

The report sums up the whole case by stating that the friends who 
were most active in my interest, and were accused by my enemies of 
baying or offering to buy voters for me, deny every such charge, and 
that the members they were said to have bought or attempted to 
buy appeared before the committee and denied the trath of all such 
statements. 

Upon reading the whole testimony taken by the committee Sena- 
tors will observe that the prominent men in, and active prosecutors 


of, the investigation, were Thomas Carney, Sidney Clarke, D. R. An- 


thony, and William Spriggs. The history of their connection with it 
is a curious one, and I propose briefly to recount it for the purpose 
of showing that, so far as they were concerned, the proceeding was 
a wicked conspiracy, instigated and pushed for the purpose of re- 
moving me from the Senate, regardless of truth and justice, to 
gratify the animosities of all, and secure the aggrandizement of some 
of them. 

Mr. Carney had, for many years, been a candidate for a seat in this 
body, and rather than await the spontaneous action of the people 
had subsidized newspapers and senile literati to trumpet manufac- 
tured notoriety and charlatanical pretensions from one end of the 
State to the other. Such appliances failed of their purpose, and so 
low had he fallen in the estimation of those who knew him best, 
that he was defeated for the legislature in his own ward in the 
fall of 1870, the same legislature which elected me to the Senate ; 
and now his political bones lie buried in the gubernatorial grave- 
yard made famous by the repeal of the Missouri compromise. 

Mr. Clarke came to the surface in the troublous times when garret 
gallantry and parlor patriotism were at a premium. He suc- 
ceeded for six years in obscuring the mental vision of a chivalrous 
people by sounding phrase and blatant devotion, and hoped for a 
transfer northward in this edifice, so that he might further prostitute 
prominent place to personal profit, and perpetuate puerile platitudes 
to secure the plaudits of the populace. 

Anthony and Spriggs were in the possession of qualities that made 
them valuable instruments in the hands of Carney and Clarke, and 
hence they were admitted into their councils. Anthony is maliguant, 
turbulent, vindictive, and conscienceless, and has control of a news- 
paper. He was the candidate of that journal for the place I occupy, 
and no one seconding his pretensions he endeavored to contract with 
me, for a money consideration, to aid in my election, failing in which 
he resolved to do what he could to remove me from the Senate. “5 4 
is, and for many years has been, the tool of Carney, ready to do his 
bidding at no matter what sacrifice of honor. The scheme concocted 
by these worthies was that Clarke, by means of false statements to be 
corroborated by the other three, should prevail upon the legislature 
to order an investigation, throw out a drag-net, collect all the scandal 
available, and induce the legislature to request the Senate to take 
action in the premises. 

. When the committee of the en had exhausted the subject 
it was found there was nothing shown against me, and the scheme 
was certain to fail. Clarke, Anthony, and Spriggs had told all they 
aes to know about the election, and most of what they had 

eard, without being able to trace one dollar from me, directly or in- 
directly, to any member of the legislature; and knowing well that 
the gossip about sums being paid for votes would be disproved by 
the persons alleged to have received them, should an ey be 
offered, they contrived the wicked plan of falsely attributing to me 
statements, at sundry times, to each separately, to the effect that the 
election had cost me large sums of money, and that I had paid cer- 
tain members specific sums, The ingenuity of this scheme will be 
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apparent when it is considered that each was to testify to conversa- 
tions occurring when no one but himself and myself were present. 

As is usally the case, however, the conspirators made a serious 
blunder. The conspicuous fact that three of them were before the 
legislative committee over a year ago, was overlooked. When there, 
aud the transactions comparatively fresh in their recollections, no 
one of them-‘said a word about admissions. When their attention 
was called to the omission here, the hesitating, bungling, and un- 
satisfactory explanations attempted will, when read in the testimony, 
vindice ce the assertion that all this admission business was an after- 
thought, concected, arranged, and fabricated after it was thought 
probable that #1 the specific instances would be contradicted by the 
members who sould be named. No two of the conspirators speak of 
the same instange, and hence, however groundless the statement 
might be, they knew they would be safe in a prosecution for perjury, 
as but one witness could be produced against them. 

The part assigned to Spriggs was that he should lay the foundation 
by inventing a committee, of which he should be « member, having 
in charge the canvass before the legislature, and then to detail the 
supposed contidential conversations heard therein ; and he did so with 
an innocence of honorable instincts worthy of Benedict Arnold. 
Carney had instructed” him in his part; and he swore it through to 
the end unblushingly. Before the Yogial ative committee in Kansas, 
although a willing witness, he was oblivious of everything connected 
with the transaction, with a single immaterial exception; but here, 
under the inspiration of Carmen, bike faculties became so bright as to 
reflect the utmost minutie; yet he seemed not to have appreciated 
the very suspicious position in which he placed himself. Added to 
this is the fact that every material statement he made was either 
directly contradicted by his supposed fellows of the committee, or 
shown to have been impossible by gentlemen high above suspicion. 

But it may be asked, what ona have been the object of such a 
combination? This is susceptible of easy explanation. Carney hoped, 
in case of a vacancy, that he might repossess his lost chances, and 
immediately after his examination before the committee, proceeded 
to the capital of Kansas and commenced an earnest canvass. Clarke 
had been disappointed in his attempt to blackmail me. Anthony was 
always my enemy, both personal and political, and ready to join any- 
body in a war upon me; and Spriggs was a puppet in the hands of 
Carney. 

These men have been so vindictive and unrelenting in the persecu- 
tion of myself, and their characters are so well known to the people 
of Kansas, that their testimony in the proceeding against me would 
not be believed by those who know them best. Such are the men 
who come here, and by falsely testifying to alleged conversations 
with me, undertake to drive me in disgrace from the Senate of the 
United States. 

If the Senate should establish the precedent of condemning one of 
its members on the testimony of such men, I ask, what Senator could 
feel secure in his place? Permit these unscrupulous men in Kansas 
to succeed in their plan for my ruin, and how long will it be before 
a Clarke, Carney, or Anthony may turn up in some other State, and 
by the use of just such means as they have employed in my case, un- 
seat any member who may be so unfortunate as to incur their dis- 
pleasure ? 

I beg therefore that Senators will stop to consider well before com- 
mitting themselves to a precedent which will result in a great wrong 
to me, and may in the future work great injury to others. 

When, at the request of hundreds of the most respectable citizens 
of Kansas, I consented to the use of my name for the place I now oc- 
cupy, I did so with the most honorable ambition, and with the deter- 
mination that no act of mine should ever bring discredit to me or 
dishonor on this body. I fully appreciated the dignity of the posi- 
tion of a Senator of the United States, and I am proud to say that 
not even the satanic malignity of my enemies has been able to invent 
a breath of suspicion as to my official conduct. Nor have they, after 
two exhaastive investigations, one at Topeka a year ago and the 
other here, been able to connect me with one doliar corruptly used to 
influence any member of the legislature. 

They have been forced to rely upon their own false statements as 
to my admissions, which I here before this body and upon my con- 
science pronounce wickedly and maliciously false. If I had had any 
such communications to make is it at all probable that I should have 
made them to my most bitter enemies? No; never did I make such 
admissions to any person whomsoever, friend or foe. And 1 here 
most solemnly declare that I never did, directly or indirectly, pay, or 
cause to be paid, one dollar, or any other thing of value, or any con- 
sideraticn whatever, for any man’s vote for me for the Senate, Am I 
then to be the victim of a wicked conspiracy? Are these bold, bad 
men, whose very names are the synonyms of crime and corruption in 
my own State, to succeed, by force of their own false statements, in 
bringing disgrace and ruin upon me? And that, too, because I chose 
to cross their political paths, and then declined to submit to their un- 
~ righteous demands. 

‘or the past eighteen months I have been compelled to submit to mis- 
representation and abuse to a much greater degree than usually falls to 
the lotofone man. My pursuers have been constantly on my track, fol- 
lemma from Kansas to Washington, and from Washington to Kansas, 
and wherever they could, by misrepresentation, prejudice me in the esti- 


mation of newspaper men, have turned upon me the wrath of an all- 
powerful press, 





Until the present moment, with the exception of putting in a denial 
of the charges at the time the record was received from Topeka, I have 
not said or written a word in reply, and would not do so now were it 
not necessary in presenting the case to the Senate. 

I beg Senators to reflect that it is not alone to retain a seat in this 
body that I have for the past eighteen months been resisting the 
wicked designs of these men, but rather to defeat them in their base 
and infamous attempt to attach disgrace and dishonor to my name. 

If these men succeed, then indeed will I be forced to admit that the 
efforts of a life-time in acquiring an honorable name may be defeated 
by a wicked conspiracy of two or three bad men. 

Mr. CARPENTER. I regret exceedingly, Mr. President, that 1 fia 
myself to-day in a condition of voice which will make it impossible 
for me to submit more than a very few remarks upon. shi8 case. I 
may not be able to speak five minutes. , 

I had occasion the other evening to refer to the distinction between 
our legislative and judicial functions. Wepass here so rapidly from 
one to the other that we are in dangerof carrying into the judicial 
field something of the warmth “which belongs to the legislative or 
political sphere. 

We are here to-day ef our oaths as judges. We are here to-day not 
to make a law, Sut to administer all the laws that have been made 
and which apply to the case of Mr. CALDWELL. If those laws are im- 
perfect, if his case has developed the necessity for further and more 
stringent enactment, Congress may supply the defect; we cannot, 
sitting here as judges, any more than it could be supplied by the 
judges of the Supreme Court in a case before them. 

The Constitution provides that the Senate shall be the judge; and 
what is involved in that word “judge?” Calmness and impartiality. 

With this conception of our duty in the present case, you may imag- 
ino the surprise, not to say grief, with which I listened to the judicial 
opinion delivered yesterday by my honorable friend from Indiana, 
[Mr. Morton.] I have witnessed his strength with admiration upon 
many an occasion; I have sometimes felt it when directed against 
myself; but I have never seen him in the warmth of political debate, 
in the excitement of a pending canvass, baring his red right band for 
vengeance upon his foe, labor more to strengthen his own particular 
views and to undermine and weaken the views of his opponent; nor 
have I ever seen him in the heat of political discussion bear down 
with greater harshness and severity upon a political opponent than 
his opinion delivered yesterday bore down upon Mr. CALDWELL. 

Mr. President, several years ago I was district attorney in the 
county of Rock, Wisconsin. There came down to serve on the grand 
jury a nice old deacon of the Seventh-Day Baptist Church, a sweet 
old man, a man of perfect integrity, a man whose seclusion from the 
world had kept him aloof from any accurate and detailed knowledge 
of its wickedness. There was nothing special on the calendar of that 
session to be submitted to the grand jury; only the ordinary routine 
of business, cases of petit larceny, and horse-stealing, and burglary, 
and swindling; and false pretenses, &c.; and yet the examination 
of those cases so wrought upon the feelings of this good old deacon 
as to make him sick; he could not sleep at night, and had to ap- 
ply to the court, and Judge Whiton, to whom the matter was ex- 
plained, with a smile for the old man’s innocence, excused him from 
further attendance upon the grand jury at that term. 

Now, Mr. President, it is very refreshing to find such innocence in 
the heart and life of a man; and yet it may well be doubted whether, in 
a case where the rights of a wicked man were to be tried, such a man 
would after all be as likely to do exact justice to a criminal as an old 
man like Shaw or Marshall, or Story or Gibson, or a hundred other 
judicial names which might be mentioned, who have been familiarized 
with the details of crime by forty years’ experience on the bench. 

I have no doubt, Mr. President, that this is the explanation of the 
remarkable warmth of indignation manifested by my honorable friend 
yesterday. He has not had much political experience. He has been 
a statesman for many years. He has been governor of his own State, 
and discharged its duties with honor to himself and advantage to the 
whole country. He has acted only in those sublimer spheres which 
are politics in its highest aeceptation. He has known nothing of the 
dirty means or dubious struggles by which political campaigns are 
carried on. He lives in a Beate undoubtedly republican—a State 
where it is always unnecessary to expend money to secure a political 
result; none has ever been expended in that State. You can prove 
that by the national republican committee; you can prove it by the 
gentlemen in New York, and Boston, and elsewhere, who generally 
contribute money to carry on political campaigns in doubtful States, 
{laughter,] and to this fact | attribute the indignation of my friend 
from Indiana in this case, who, for the first time in his life, was in- 
formed of the methods employed in politics, by the testimony taken 
before this committee. ; ; 

I respect and venerate, as I ought, the righteous indignation of my 
friend from Indiana at the thought of expending money in political 
campaigns. 4 

Yet, Mr. President, we are to look at things as they are, and deal 
with the world as it is. We cannot reconstruct it for a particular 
occasion. gy i ket 

Why, Mr. President, even the devil is not as black as he is painted, 
and they upon whom the tower of Siloam fell were not sinners ‘ above 
other men.” There are certain infirmities of our common nature 
which we ought always to estimate when we sit in judgment upon our 
fellow-men. If we desire to throw a mantle around our own bosoms 
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| and shield ourselves from observation, while we send Mr. CALDWELL 

e home as the seape-goat of all the political improprieties of this gen- 
i @ eration, that is one thing. If we mean to stand up like men and 
ie meet the responsibility which rests upon us as judges; if we mean 
. , to say that the conduct of this man shall be fairly examined and 


fairly tested, and what he has done amiss shall be criticised without 
favor, but without malice, and that no matter what the press may 
say, and no matter what an uninformed public sentiment may de- 
mand, he shall suffer no wrong at our bands, then, Mr. President, we 
must look at things as they are, and not as we might desire to have 

them, 
: ~How a political canvass would have been conducted in the garden 
of Eden I cannot say. Perhaps upon the same principles as in the 
State of Indiana. [Laughter.] But, sir, in other States of this Union 
we have degenerated. In Wisconsin we use money in politics. I 
myself contributed’five hundred or six hundred dollars during the 
last canvass—not to bribe-voters, not to hire any man to vote the re- 
publican ticket, but to promote the general ends of the campaign, pay 
the expense of receptions, illaminated halls, pay the expenses of dis- 
tinguished speakers, send out torch-light processions, circulate docu- 
ments, and meet all the other expenses which ‘are incident to a polit- 
: ical canvass. Why, sir, we spend money in Wisconsin to maintain 
the church and promulgate the gospel. [Laughter.| We pay clergy- 
men salaries. We build churches with money. e light them; we 
warm them; we carpet them; we cushion them; we make them as 
comfortable in every respect as possible; and we do all this with 
money. We pay money to encourage Sunday-schools and Bible socie- 
oe ties. We send agents to distribute the Scriptures and Christian 
i tracts, and to all of them we pay money. We seek in every possible 
way to throw around the institutions of religion all possible attrac- 
tions; and I am forced to confess that we do the same thing in poli- 

tics. 

Ry I may say, however, in this connection, that there has never been 

a charge or suspicion in our State that any election had been carried 

i either at the polls or in the legislature by any improper means. Yet 
; in Wisconsin money has been used in politics. In what State has it 
SI not been? Therefore, when you come to the fact that money was 
© drawn out of a bank in Lawrence by men who went to Topeka the 
a same day, you have not advanced a peg in the investigation, as to 
f: whether that money went to bribe a legislator or whether it was 
et used for some perfectly legitimate purpose. 
iE Mr. President, coming back to this subject as a judicial question, 
let me make another remark, and that is that_we ought to confine 
ourselves to the judicial rules of testimony. Here is a volume of four 
4 hundred and sixty-odd pages of report and so-called testimony. I do 
a not hesitate to say, after a pretty thorough knowledge of what that 
Ri book contains, that there are not twenty-five pages in it of testimony 
BZ that would be taken in any court of justice. It is not evew respecta- 
| ble hearsay. It is not hearsay at first or second hand in many in- 
a stances. It is one man’s report of what another man told him of 
what was the common report in Topeka. It is not testimony upon 
which we can found any conclusions whatever, if we mean to analyze 
testimony and find facts and pass deliberate judgment upon them. 

I have not the strength to-day, and shall not attempt to go over 
this testimony in detail. J dissent from all the findings of fact con- 
tained in the report, except as to the transaction between Mr. CaLp- 
WELL and Mr. Carney, which is conceded. But passing that transac- 
tion and coming to the findings of the report that members of the 
legislature were actually bribed, I do not find any testimony that 
satisfies my mind that such was the case. I do not find any testimony 
that, in my judgment, would be admitted by a judicial court to go to 
@ jury on the question of Mr. CALDWELL’s guilt of bribery in that elec- 
tion. That being my view of the testimony, of course I must dissent 
from this report, and I must dissent from its conclusions and must 
vote against the resolution the report recommends. 

One moment as to the transaction with Mr. Carney; and prelimi- 
nary to that, what is the effect of bribery in an election in the 
absence of any statute on the subject? There is no Federal statute, 
there is no statute of Kansas declaring what shall be the effect of 
bribery in an election of Senator. Of course Congress might regu- 
late that subject and provide that if any candidate for Senator should 
bribe one member of the legislature such act should render his elec- 
tion void. But no such law has been passed. The Senator from In- 
diana read one authority yesterday which states it to be a principle 
of parliamentary law, that bribery of one elector avoids the election. 
I do not understand that to be the law of England apart from statutes. 
I understand that that consequence was created by statute because it 
was not a part of the common law. I understand that the two cases 
which are relied — by Mr. Sheperd, are actually cases of expulsion 
and not cases of election decl void on account of bribery. 

I cannot go at length into the discussion of this subject, and I re- 
gret that I cannot; but I state my view of it and my understanding 
of the law. If I am right in this, then of course we cannot here 
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not say that Mr. CALDWELL was not elected by that legislature, at least 
not unless we find that enough members of that legislature were 
bribed to have changed the result. Now it will not be pretended b 

any one, from this testimony, that there is even a reasonable groun 

of suspicion against more than four members of that legislature, and 
Mr. CALDWELL was elected by twenty-six majority. Mr. Bayers, one 
of them, has left the State, and could not be found by your commit- 
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apply to Mr. CALDWELL any other rule than the common law. Wecan- || 
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tee ; nobody knows where heis. The other three members of the leg- 
islature suspected of having been bribed were called before your com. 
mittee, and every one, on his oath, swore that he never received a cent. 

Mr. President, it was said by the Senator from Indiana yesterday, 
“It is true they all swear that, but we do not believe them.” The 
report states that most of the testimony which is relied upon, which 
is stated in the report as matter of fact, is contradicted by different 
witnesses, and still it is said the committee believe so and so. Well, 
Mr. President, how are we to be satisfied of a fact? And this isa very 
important question. If we may be satisfied of facts here as we may 
in legislative proceedings; if we may find this man guilty as we 
would find a railroad company had been negligent in not performing 
its contract, and therefore say it ought not to have a renewal of its 
land-grant; if we may find the guilt of CALDWELL as we may find 
any alleged delinquency in the collection of the customs with a view 
to remedy it by legislation ; in other words, if there be no difference 
between the methods of ascertaining the facts in our judicial and 
in our legislative capacity, then I concede the Senator may say he 
finds a _— deal of testimony raising a painful suspicion as to the 
guilt of CALDWELL. And yet it is true that such testimony was met 
in almost every instance by more direct testimony to the contrary. I 
cannot go at length into an examination of it; but I protest here that 
we are to proceed only upon judicial testimony, by which I mean tes- 
timony that would be received in a court of justice. 

What is the end proposed by a court of justice? Why do we look 
to those courts as the sanctuary of right? It is because they have, 
by actual experiment, acquired the method of ascertaining truth. If 
their mathel then, after three centuries of practice, has been ascer- 
tained to be the only safe guide for ascertaining the truth, why is it 
that we can depart from it, and with what degree of prudence can we 
depart from their rules? Sup you are irying a man for murder. 
You try him to ascertain whether he did kill the deceased or not, and 
you desire to obtain the truth. Why is it that you will exclude hear- 
say? Because all human experience shows that hearsay more often 
conveys falsehood than fact. Men will make statements when they 
are not under oath that they would not make on the stand and under 
the obligation of an oath; and if you may swear one witness and 
make him state what another man said when not on oath, you lose the 
whole benefit of swearing witnesses. Hence judicial courts exclude 
hearsay; and it would create a rebellion to pass a law authorizing 
hearsay evidence in a court of justice where the title to property could 
be determined, and where citizens could be tried on charge of crime. 

If hearsay evidence be unsafe in a court of justice, where trath is 
the subject of inquiry, how can you defend hearsay evidence here ex- 
cept upon the ground that we are not after the truth? Lf you wish 
to ascertain whether Mr. CALDWELL did commit the crime charged 
upon him, and wish to do him justice, how are you to justify hearsay 
evidence here? Will you proceed by methods different from those in 
the courts of law—by methods which three hundred years’ experience 
has discarded? No; if justice be your object, you will proceed here 
as a court of law would; and I would like to see my honorable friend 
from Indiana on the bench in a court of law, and see Mr. CALDWELL 
on trial before him for bribing the members of this legislature, and to 
see how he would take that pencil of his and gut this book called tes- 
timony. There would not be enough left of it to retain the form of a 
book. No judge would treat it with the slightest respect. We can- 
not, if we are to act like judges. If we take up that volume and ex- 
amine it for the purpose of ascertaining what facts are proved, Mr. 
CALDWELL must be acquitted of the charge of bribing members of the 
legislature; that is, in my judgment, he must be so acquitted. 

if we are determined to expel Mr. CALDWELL and wish for the best 

excuse possible for doing it, that book furnishes the best excuse that 
can be given. It is hearsay; it is hearsay at third-hand in many in- 
stances ; it comes from men who swear that somebody else told them 
something, and when that somebody else is called on the stand he 
swears that he never did say so; yet you have there the best possible 
case that can be made out if you wish for an excuse for the expulsion 
of Mr. CALDWELL. But I submit to Senators that if that testimony 
is to be examined as you would examine testimony on the bench, Mr. 
CALDWELL is to be acquitted of bribing any member of the legislature. 
I am very sorry that I cannot go more fully into the details of this 
testimony. One or two things, however, I will abuse my voice to 
State. 
Mr. Carney is the great witness relied upon by the committee to 
convict Mr. CALDWELL. Who is Mr. Carney? isa to one 
transaction, which, in the opinion of the committee, is cient to 
consign Mr. CALDWELL to re contempt; sufficient to send 
him away from this body disgraced bran for life, and yet Mr. 
Carney, the man who obtained the money in this doubtful transac- 
tion, stands here in the estimation of this committee, so far as the re- 
port shows, as fair as any witness ever stood. He appeared before 
the committee with that show of reluctance, that honest and sincere 
delicacy, which is so becoming a witness. He seemed to think that 
it might be suspected that he had puns | guccceniiag Sea in this 
business, and he desired to clothe his y with all the force 
that it would have if it came from a disinterested source; and so 
he goes ov in this way: , 

There are that in life between man and man that should be 
Cee 


What a high sense of honor he has! 
and that, no matter whether in friendship or in enmity, should not be revealed 
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Iam sorry to say that things of a similar character occurred between Senator CALp- 
WELL, Mr. Smith, and myself; and I avoided going to Topeka before the legislative 
committee for the express purpose of not being called upon to reveal some such 
things;— 

His sense of honor is so high that he will ran away from the wit- 
ness-box ! 
and I am sorry to say now that they have been revealed; that both the Senator 
and Mr. Smith have revealed things that it was anes between us and God should 
remain strietly between us; and I relate to the things that were stated about my- 
self; and that being so, I feel it to be my duty, and due to the facts and to justice, 
to state the whole of the facts in relation to that case. 


That statement made such an impression on the honorable chair- 
man of our committee that he took him to his bosom, as follows: 
the CHAIRMAN: 


B 
Question. We do not consider you a volunteer witness at all, governor. Itisa 
question between Mr. CALDWELL and the Senate of the United States, in which you 
are here required under your oath to tell all you know. 


Now, if you wish to see how much truth there was in all that by- 
play, turn to Mr. Carney’s letter, to be found on page 240 of the testi- 
mony. I have not the voice to read it; but here is a letter by him to 
Clarke, dated April 9, 1872, nearly a year ago, written for the very 

u of goeding on this investigation to expel Mr. CALDWELL. 
There is one point in it, however, to which I wish to call the atten- 
tion of the Senate. This witness, who was not a volunteer witness— 
this witness, who ran away from the stand in Topeka rather than 
bring out facts prejudicial to Mr. CALDWELL, we find, on the 9th of 
April, 1872, was writing to Mr. Clarke, who was here in Washington 
for the purpose of instigating this very examination, and in that let- 
ter he says: 


I know of my own knowledge of his paying and authorizing large sums of money 
to be paid for votes, and Mr. CALDWELL knows that I know it, and he knows that 
Ican name other gentlemen who know it, and yet none of those men were beforo 
the examination committee at Topeka. 

Now, when Mr. Carney is called upon the stand after that modest 
little blushing between him and the chairman—I mean the blushing 
was on the part of Carney, not the chairman—at page 196 he says: 

By the CHAIRMAN: 


Question. What do you know of any payment to any member of the legislature? 
Do you know anything aboutit? State any circumstances that you know about 


as to tho payment, or promise to pay anything, or anything that throws light upon | 


that question. 


Answer. Well, all I know is what a man would found upon belief, and hearing 
men talk, and by actions, and so on, that followed. 


Question. Go on and state what circumstances you know, governor. It will be 
for the committee to draw their inferences. 


ae CARPENTER. Suppose you call for any fact within his knowledge and not his 
ief. 


The CuamMan. Iam asking for the facts upon which he might found a belief. 


It will be for us to determine how much weight we will give to it. 
Mr. Crozigrn— 


who was acting as counsel for Mr. CaLDWELL— 

I suppose you do not intend that he shall give any statements of persons not at 
all connected with this transaction as a ground of his belief. 

The CHAIRMAN. No, sir; not persons who were not shown to be connected with it. 

The Witness. Well, some of the strongest reasons I have, of course, for think- 
ing that money was used were, first, the fact that Mr. CALDWELL had no status be- 
fore the legislature; he had no status in Kansas as a politician when the legisla- 
ture met; that when he went to Topeka there was scarcely anybody for him, or 
that recognized him to be even a respectable candidate, and the farther fact that 
Mr. CALDWELL has repeatedly declared that his election cost him a large sum of 


money. 

There is the testimony, when the witness was driven to it, of a wit- 
ness who a year ago was writing here, stating that he knew of hisown 
personal knowledge that Mr. CALDWELL had paid for votes and author- 
ized other men to pay large sums of money; and I am reminded by 
my colleague on the committee [Mr. LoGAN] that that letter was sent 
here to Mr. Clarke, and was exhibited by him to members of Congress 
for the purpose of urging on this investigation. The testimony of 
Mr. Clarke, of Mr. Sherwood, and Mr. Van Dynn all shows that Carney 
was a bitter enemy of CALDWELL’s, and that he had threatened a 
~~ that he would have CALDWELL out of his seat. So much for Mr. 

arney. 

Now take the case of Mr. Anthony and Mr. Clarke. They are two 
men who have been from first to last, as the testimony shows, violent 
enemies of Mr. CALDWELL. They both swear here, now, to enough 
to damn Mr. CALDWELL if we believe their testimony. They swear 
that Mr. CALDWELL has told them that he paid one man $3,000 to vote 
for him. They swear that he has told them that his clection cost him 
sixty or seventy-five thousand dollars. But the testimony also shows 
that those two men went before the committee of investigation at 
Topeka and testified against CaLpwELL, and that they were ques- 
tioned as to all they knew on the subject, and that neither of them 
pretended to state at that time that Mr.CaLpWELt had ever told him 
one word on the subject. There they were before that legislative 
committee in Topeka, with blood in their eye, and with malice in their 
hearts, determined to pull Mr. CALDWELL down by fair means or foul, 
and yet they had not up to that time the hardihood to say that Mr 
CALDWELL had ever oxpruess one word to them upon the subject of 
his bribing members. It is all an after-thought. 

Mr. t, it is im ble for me to £ further through this 
testimony ; my voice not permit ; but I desire to leave this whole 
matter with the Senate so far as I am concerned, (except that I shall 
vote GO the resolution reported by the committee,) by referring 
again to this testimony, and asking Senators, before they cast a vote 
here that is to Mr. CALDWELL, at least to read and study the 
testimony. I know it is no trifling request. I know how this mat- 





ter comes on at the heel of a session that has exhausted us all. I 
know the days and nights of excitement and toil that we have passed 
through in the last three or four weeks; and I know with what 
shrinking and reluctance any one of us sits down now to examine a 
volume of four hundred pages. 

Mr. President, I simply ask for Mr. CALDWELL what a judge should 
grant to a murderer at the bar, what he should grant to any man 
charged with any crime. Any judge would perform his duty, no 
matter what the mob outside might say. He would remind the jury- 
men of their oaths, the solemn obligation under which, between 
themselves and their God, they were to declare whether the accused 
were guilty or not guilty; and I insist, it seems to me, upon grounds 
that cannot be resisted, that no man shall give his verdict until he is 
thoroughly familiar with the facts. 

The PRESIDING OFFICER, (Mr. Ferry, of Michigan, in the chair.) 
Is the Senate ready for the question on the resolution submitted by 
the Senator from Indiana? [Putting the question. ]} 

Mr. LOGAN. I did not expect the vote to be taken at this time. 

Mr. SHERMAN. If my friend will give way I will move that the 
Senate proceed to the consideration of executive business. [ should 
like to have a little time to examine some parts of this testimony 
myself. 

r. LOGAN. I give way. 
EXECUTIVE SESSION. 

Several executive messages were received from the President of the 
United States, by Mr. Bascock, his secretary. 

The PRESIDING OFFICER. The Seiiator from Ohio moves that 
the Senate proceed to the consideration of executive business. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of executive business. 

After twenty-five minutes spent in executive session, the doors were 
re-opened; and (at twoo’clock and forty-four minutes p.m.) the Sen- 
ate adjourned. 





IN THE SENATE. 
WEDNESDAY, March 12, 1873. 

Prayer by Rev. J. G. Butter, D. D. 

ELECTION OF PRESIDENT PRO TEMPORE. 

The Chief Clerk (W.J. MCDONALD, esq.,) called the Senate to order, 
and said: 

Senators, the following letter has been placed in the hands of the 
Secretary by the Vice-President, with a request that it be communi- 
cated to the Senate: 

WASHINGTON, March 11, 1873. 


Sm: Please {fnform the Senate that to-morrow and the next day I shall be absent 

from the city, and shall not, on those days, occupy the chair. 
Yours, &c., 
HENRY WILSON, 
Vice-President. 
Hon. Grorcr C. GormAM, 
Secretary of the Senate. : 

Mr. ANTHONY. Mr. Secretary, I offer the following resolution, 
and ask for its present consideration : 
Resolved, That in the absence of the Vice-President, Hon. Marr. H. CARPENTER, 
a Senator from the State of Wisconsin, be, and he is hereby, chosen President of 
the Senate pro tempore. 

The chief clerk put the question on the resolution; and it was 
adopted nem. con. : 
Mr. CARPENTER accordingly took the chair as President of the 
Senate pro tempore, and said : 
Senators, I thank you sincerely for the honor you thus confer upon 
me, and the best assurance I can give you that I esteem and appre- 
ciate your kindness will be my constant endeavor to perform my 
duties faithfully and impartially. 
Mr. ANTHONY. Mr. President, I offer the following resolution, 
and ask for its present consideration : 
Resolved, That the Secretary wait upon the President of the United States, and 
inform him that, in the absence of the Vice-President, the Senate has chosen Hon. 


Mart. H. Carpenter, a Senator from the State of Wisconsin, President of the Sen- 
ate pro tempore. 


The resolution was agreed to. 
THE JOURNAL. 
The PRESIDENT pro tempore. The journal of yesterday’s proceed- 
ings will be réad. 
The journal of yesterday’s proceedings was read and approved. 
CREDENTIALS. 
Mr. STEWART. When my colleague was sworn in the other day, 
his credentials had not arrived. They are now here, and I beg leave 
to present them, and ask that they be read. 

e chief clerk read the credentials of Eon. Joun P. JonEs, chosen 
by the legislature of Nevadaa Senator from that State, for the term 
beginning March 4, 1873, which were read and ordered to be filed. 

CHOICE OF COMMITTEES. 
Mr. ANTHONY. Me¢e. President, before the morning business be- 
gins, in order that the business may be pooper referred, I move that 
the Senate proceed to the election of the standing committees. 


The PRESIDENT pro tempore. The Senator from Rhode Island 
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moves that the Senate do now proceed to the election of the stand- 
ing committees of the Senate, 
The motion was agreed to. 


Mr. ANTHONY. Previous to the election I offer the following res- 
olution : 


Resolved, That the following committees be, and they are hereby, discontinued, 
viz, on Investigation ‘and Retrenchment, on the Removal of Political Disabilities, 
on Alleged Outrages in the Southern States, and on the Pacific Railroad. 


The resolution was considered by unanimous consent and agreed to. 
Mr. ANTHONY. I also offer the following resolution: 


Resolved, That there be added to the standing committees of the Senate a Com- 
mittee on Railroads, to consist of nine members. . 


The resolution was considered by unanimous consent and agreed to. 
Mr. ANTHONY. I offer the following resolution : 


Resolved, That hereafter the number constituting the Committee on Privileges 
and Elections, the Committee on Appropriations, the Committee on Post-Offices and 
Post-Roads, and the Committee on Public Lands, be nine members each. 


The resolution was considered by unanimous consent and agreed to. 

Mr. ANTHON Y. Mr. President, I move that the Select Committees 
on the Revision of the Rules, on the Levees of the Mississippi, and on 
Transportation Routes to the Sea-board, which were established at the 
last session, be re-appointed. 

The motion was agreed to. 

Mr. ANTHONY. I now move that so much of the rule as requires 
that the chairmen of the several committees be elected by ballot be 
dispensed with. 

There being no objection, it was so ordered. 

Mr. ANTHONY. | offer nominations for the standing and select 
committees of the Senate, in the shape of a resolution. 

The resolution was read, as follows: 

Resolved, That the following be the standing and other committees of the Senate 
during the present session : 

STANDING COMMITTEES. 

On Privileges and Elections—Messrs. Morton, (chairman,) Carpenter, Logan, 
Aleorn, Anthony, Mitchell, Bayard, and Hamilton of Maryland. 

On Foreign Relations—Messrs. Cameron, (chairman,) Morton, Hamlin, Howe, 
Frelinghuysen, Conkling, and Schurz. 

On Finance—Mossrs. Sherman, (chairman,) Morrill of Vermont, Scott, Wright, 
Ferry of Michigan, Bayard, and Fenton. 

On Appropriations—Messrs. Morrill of Maine, (chairman,) Sprague, Windom, 
West, Ames, Sargent, Allison, Stevenson, and Davis. 

On Commerce—Measrs. Chandler, (chairman,) Spencer, Conkling, Buckingham, 
Mitchell, Gordon, and Dennis. 

~ Manufactures—Messrs. Robertson, (chairman,) Sprague, Gilbert, Johnston, 
and Fenton. 

on Agrioulave—Sinems. Frelinghuysen, (chairman,) Robertson, Lewis, Dennis, 
anc cCreery. 

On Military Affairs—Messrs. Logan, (chairman,) Cameron, Spencer, Clayton, 
Wadleigh, Kelly, and Ransom. 

On Naval Ajairs—Messrs, Cragin, (chairman,) Anthony, Morrill of Maine, 
Sargent, Conover, Stockton, and Norwoed. 

On the Judiciary— Messrs. Edinunds, (chairman,) Conkling, Carpqnter, Freling- 
huysen, Wright, Thurman, and Stovenson. 

On Post-Ofices and Post-Roads—Messrs. Ramsey, (chairman,) Hamlin, Ferry of 
Michigan, Flanagan, Dorsey, Jones, Kelly, Saulsbury, and Merrimon. 

On Public Lands—Messrs. Sprague, (chairman,) Windom, Stewart, Pratt, 
Oglesby, Wadleigh, Casserly, and Tipton. 

On Private Land-Claims—Messrs. Thurman, (chairman,) Ferry of Connecticut, 
Caldwell, Bayard, and Bogy. 

On Indian Affairs—Messrs. Buckimgham, (chairman,) Caldwell, Allison, Oglesby, 
Sherman; Stevenson, and Bogy. 

On Pensions—Messrs. Pratt, (chairman,) Ferry of Connecticut, Oglesby, Dorsey, 
lngalls, Hamilton of Texas, and Norwood. 

On Revolutionary Claims—Messrs. Brownlow, (chairman,) Gilbert, Conover, 
Johuston, and Goldthwaite. 

On Claims—Messrs. Scott, (chairman,) Pratt, Boreman, Wright, Mitchell, 
Dennis, and Merrimon. 

On the District of Oolumbia—Messrs. Lewis, (chairman,) Spencer, Hitchcock, 
Ferry of Michigan, Robertson, Jones, and Saulsbury. 

On Patents—Messrs. Ferry of Connecticut, (chairman,) Windom, Wadleigh, 
Hamilton of Maryland, and Johnston. 

On Public Buildings and Grownds—Messrs. Morrill of Vermont, (chairman,) 
Gilbert, Cameron, Stockton, and McCreery. 

On Territories—Measra. Boreman, (chairman,) Hitchcock, Cragin, Clayton, Pat- 
terson, Cooper, and Tipton. 

On, Railroads—Messrs. Stewart, (chairman,) Scott, West, Ramsey, Hitchcock, 
Cragin, Howe, Frelinghuysen, Cooper, Hamilton of Texas, and Ransom. 

On Mines and Mining— Messrs. mlin, (chairman,) Chandler, Caldwell, Sargent, 
Kelly, and Goldthwaite. 

On the Revision of the Laws—Messrs. Conkling, (chairman,) Carpenter, Stewart, 
Alcorn, and Ransom. 

_ poatne and Labor—Messrs. Flanagan, (chairman,) Patterson, Ingalls, 
ogy, and Gordon. 

Yo Audit and Coxatrol the Contingent Expenses of the Senate—Messrs. Carpenter, 
(chairman,) Jones, and Saulsbury. 

On Printing—Messrs. Anthony, (chairman,) Howe, and 6 

On the Library—Messrs. Howe, (chairman,) Allison, and Edmands. 

On Engrossed Bills—Messrs. ( a eee Clayton, and Cooper. 

On Hnrolied Bilis—Messrs. Ames, ( ,) and Lewis. 

SELECT COMMITTEES. 


On the Revision of the Rules—Messrs. ¥erry of Michigan, (chairman,) Hamlin, 
and Merrimon. 


On the Levees of the Mississippi River—Messrs. Al chairman,) Cla 
West, Schurz, and Gordon. ~d joorn, ( ) yton, 


On Transportation Routes to the Sea-board—Messrs. Windom, (chairman,) Sher- 
man, Conkling, Ames, Conover, Casserly, and Norwood. 

The PRESIDENT pro tempore. The question is, will the Senate 
agree to this resolation ? 

The resolution was agreed to. 

DUTIES OF COMMITTEE ON RULES. 

Mr. ANTHONY. I offer one more resolution: 

Resolved, That it shali be the duty of the Committee on Rules to make and en- 
force all ruleg and regulaticas respecting the reporters’ gallery of the Senate and 


the occupation thereof; and said committee is directed to take such action, from 
time to time, as will confine the occupation of said gallery to bona-jide reporters 
for daily newspapers, taking not to exceed one seat to each paper; and said com. 
mittee shall have power to provide a seat or seats on the floor for Associated Press 
reporters, and to regulate the occupation of the same. 


The resolution was considered by unanimous consent and agreed to, 
EXECUTIVE SESSION. 


Mr. RAMSEY. I think, now that we have the committees, we 
ought to go into executive session for a few minutes, and distribute 
the business that belongs to those committees. I move that the Sen- 
ate peat to the consideration of executive business. 

The motion was agreed to, and the Senate proceeded to the consid- 
eration of executive business. After five minutes spent in executive 
session, the doors were re-opened. 


ELECTION OF SENATOR CALDWELL, 


The Senate resumed the consideration of the resolution submitted 
by Mr. Morton on the 6th instant, declaring that Mr. CALDWELL was 
not duly elected a Senator from the State of Kansas. 

Mr. MORTON. Mr. President, by leave of the Senator from IIli- 
nois, [Mr. LoGAN,] who is entitled to the floor, I will this morning, 
in answer to a question asked me yesterday in debate, and I believe 
the day before also, read some authorities upon the question whether 
bribery was an offense at common law before the enactment of any 
statute punishing it, and whether the seats of members of the House 
of Commons had been declared vacant on account of bribery before 
any statute had been passed upon that subject. With the indulgence of 
the Senate, I will read very briefly some authorities upon that point. 

I read first from Rogers’s Law and Practice of Elections. It is an 
English work, I believe of the highest character upon this subject, 
published in London as long ago as 1837. Mr. Rogers says: 

But numerous instances have noi been wantiog, in more modern times, in which 
the court of king’s bench have, by the ao of their punishments, vindicated tho 
freedom of uiscttens: Informations, and indictments at the common law, as well 
as actions upon the statute of 2 George II, c. 24, have there been prosecuted, not only 
by private individuals, but by the attorney-general, by order of the House of Com- 
mons. To bribe a voter is not only an infringement of parliamentary privilege ; it 
is more—a high misdemeanor and breach of the common law. 

The first time the subject of bribery appears to have been brought before the 
house was in the reign of Elizabeth. 

One Thomas Long gave the returning-officer and others of the borough of West- 
bury four pounds to be returned member. For this offense the borough was 
amerced, the member removed, and the oflicer fined and imprisoned. 


I have here Coke’s Institutes, in which that case is quoted, and I 
will read an extract from it: 

Thomas Long gave the maior of Westbury four pound to be elected burgessae, 
who thereupon was elected. This matter was examined and adjadged in the House 
of Commons secundum legem et consuetudinem parliamenti, and the maior fined and 


imprisoned, and Long removed; for this corrupt dealing was to poyson the very 
fountain itself. 


That was the first case, and was nearly a hundred years before any 
statute was enacted punishing bribery. 

Mr. Rogers further says: ; 

But it was not until the end of the reign of Charles II that corruption at elec- 
tions prevailed to an t extent. 

In the year 1669 a bill “to prevent abuses and extravagances in electing mem- 
bers to serve in Parliament, and for regulating elections,” was thrown out. 

In the Bewdley case, 1676, the committee of privileges and elections reported 
that Mr. Foley, one of the candidates, had been guilty of bribery. The house 
passed two resolutions, one declaring Mr. Foley's election to be void, and the 
other seating his antagonist, Mr. Hobart. 

In 1677, the treating resolution qoeewt. and in the year following was made a 
standing order of thee house. By resolution, for a candidate to give any per- 
son having a voice at an election meat, k, or present, or gift, r the teste 
of the writ, was declared to be bribery, and to be a sufficient grgund for the 
avoiding the election as to every person so offending. 


That was a mere resolution of the house declaring what would be 
the action of the house in sucha case. It was not a law, and did 
not become a law until a great many years afterward. 

In 1680 a bill to prevent the offenses of bribery and debauchery connected with 
election proceedings was thrown out. 

Parliament refused to pass it. 


In 1689 a bill to prevent abuses occasioned by excessive expenses at elections 
of members to serve in Parliament, having been read once, was also thrown out. 
which the Stockbridge case was determined, which, being 

nature, it was proposed for the be d 
and Wootton Basvett fi 


members, the elections were a 


Mr. CONKLING. Will the Senator stop there one moment while I 
ask him whether the last case he read was antecedent to the order of 
the House of eeeare aes pee Seeey 

Mr. MORTON. No, sir; it is subsequent. The resolution of the 
house was passed in 1677; was simply made a stan order of the 
house, as it was called, but was not alaw; and 
shows that it was a declaration of the line of action that the house 





873. CONGRESSIONAL RECORD. 49 


— 








aking it an offense to give meat or drink to a man who had the || to 


right to vote ; aud that was the first enactment ever passed by the 
British Parliament upon the subject. 

therto had been considered i ‘ 
- ae eens n as a es only or mode of bribing 


illiam, however, treating and ar have usually been con- 


sidered as separate charges and distinct grounds of petitioning. First, then, of 


bribery, properly so called. 
A candidate or other person is said to be Spilty of bribing, if, ‘by himself, or 
any person employed by him, he doth or shall, by any or reward, or by any 
promise or agreement, or security for any gift or rew cvaxnet or procure an 
rsov to give his vote, or to to give his vote, in any such election.” Such 
fs the definition which is given of bribery in the statute 2 rge II, c, 24, 


which was the first act ever passed punishing bribery, and that was 
passed in 1727. Mr. Rogers goes on fo say: ™ 


This statute, however, did not create the offense; bribery, as we have seen, had 
always been a misdemeanor at common law, and a violation of the privilege of Par- 
liament; but the above statute armed courts of Jaw with new and extraordinary 

wers to check the one we, by attaching a penalty of £500 on every convie- 

on of an offense st its provisions, and by disqualifying the offender from 
ever again voting in any election for members of Parliament. 


Not only this authority, but Sheperd lays it down distinctly, that 
the power of the House of Commons to declare az election vold upon 
the ground of bribery is not affected by the statute at all, but grows 
out of the principles of the common law. 

Now I will refer to a case that I referred to the day before yester- 
day, in Burrows—— 

Mr. SHERMAN. I wish to ask my friend from Indiana a question 
upon the very point he is now discussing, especially in connection 
with a quotation from Sheperd, used by him in his remarks the other 
day. The quotation that I refer to is this: 

Bribery by a candidate, though in one instance oniy, and though a 0 f 
unbribed veeee remain in his ieee, will avoid the pncthcaler elect Be mnie f 

I wish to ask him whether he finds in our own parliamentary history 
in either House of Congress, or in England, | particular case where 
the bribery of a particular person, though it did not affect the election, 
or did not control the election, unsea the member. Must not the 
bribery extend to a sufficient number of votes of the constituent body to 
affect the result? That is the question upon which I desire information. 

Mr. MORTON. I will state that in all these cases no reference is 
made to the number of votes that had been purchased. It is never 
put upon that ground, but it is put upon the ground expressed by 
Lord Coke, that bribery poisons the whole fountain. The effect of 
bribery in avoiding an election is never put upon the number of 
votes that have been bribed, but simply upon the act as poisoning 
the whole election, to use the language of Lord Coke, papal the 
whole fountain; and it has been compared by another author to fraud 
in a contract. What fraud is to a contract, bribery is to an election. 

Mr. SHERMAN, In the House of ape nt there are many 
cases—I do not know whether cases of bribery, but many cases of 
fraud in elections; but unless the frauds in the election go to a suffi- 
cient extent to affect the majority of the elected candidate, they are 
governed by the actual number of legal votes cast, although frauds, 
violence, intimidation, and perhaps bribery may have entered into it. 
That is the point I want to get at, whether there is any distinction in 
parliamentary law between fraud and bribery. 

Mr. MORTON. Iam not a ga to answer that question any fur- 
ther than this: I consulted with the chairman of the Committee on 
Elections in the House, who, I believe, has been the head of that com- 
mittee for many years, and he told me there had been no case of 
bribery arising in the House with which the candidate was connected. 
I think he said he did not doubt but that the law would be in the 
House, as it is in England in a case of bribery with which the candi- 
date or sitting member was connected, to invalidate the election. 

Mr. President, I will read an authority from Lord Mansfield. This 
decision was made in 1762. In this case the prosecution was based 
on the common law, not on the statute of George II, and a motion 
was made for a non-suit, upon the ground that the case should have 
been brought upon the statute, and not upon the common law. Lord 
Mansfield said : 

Bribery at elections for members of Parliament must undoubtedly have always 
been @ CRIME at common law, and, consequently, punishable by indichment or infor- 
mation. But the act of 2 II, c. 24, has introduced a severe ty in 
order to enforce the laws then 'y in being, and because they not suffi- 
cient to prevent the evil. 


He then goes on to quote the statute, and after that he says : 

This crime portend oth remains a crime at common law. The legislature never 
meant to take away common-law crime, but to add a penal action. 

There is more of it, but that is sufficient to explain its character. 

Now I come to the statement that my friend read from Sheperd 
just now, and I will detain the Senate for a moment by calling his at- 
tention to a in the argument read by Mr. CALDWELL yesterday, 
which, I suppose, it would be no breach of etiquette to say must have 
been prepared by a lawyer, not by himself; he does not claim to be 
a la . Hemakes the statement that there is no case where a mem- 
ber of Parliament had been expelled before the enactment of the stat- 
ute punishing bribery. His lawyer ought not to have made such a 

nt, because it is directly in conflict with what he ought to 

have known was the law. But he makes another statement : 


oR etl ety nee ee te 
disqualify him for being re-elected to fill such vacancy.” 
The is put in quotation marks as being 


4 


taken from an Eng- 


‘lish searcely be an excuse for this. He refers 


Sheperd, page 103. Now, I wi!! read that. The fact was, that 
Sheperd said that the power of the House of Commons over the eiec- 
tion did not depend upon the statute-law at all, but depended upon 
the law of Parliament, and then he gave the law of Parliament, which 
is quoted here as the statute. Says Sheperd : 
The bribery act makes no mention of an liamen disq ualificati 

® member's seat ; the effect, therefore, of ‘an not of bribery not within the words of 
the treating act act of 7 William ITI, o. 4, is in that respect determined by the 
law of Parliament, as follows: “ Bribery by a candidate, though in one instance 
only, and though a majority of unbribed votes remain in his favor, will avoid the 
particular election, and disqualify him from being re-elected to fill such vacancy.” 


Here Mr. Sheperd expressly states that the power of the house to 
declare an election void does not depend upon the statute, but de- 
pends upon the law of Parliament; but Mr. Caldwell’s counsel just 
reverses it, and he says that the statute of England says so and so in 
ay to bribery avoiding the election, which is the particular point 
which Mr. Sheperd was contradicting. 

There are several other authorities which I thought I had here, but 
I have left them on the table in my committee-room. Perhaps I shall 
have occasion to read them afterward, as the debate progresses. This 
is all I intend to say this morning. 

Mr. CONKLING. By the indulgence of the Senator from Itli- 
nois I wish to occupy a moment on the question which has been put 
by the Senator from Ohio—a question which we cannot avoid, and 
which goes in one aspect of this case to the root of the matter. It 
has been said by the Senator from Indiana, and by others, that, ante- 
rior to any British statute, and anterior to that standing order of the 
House of Commons which immediately afterward became u statute, 
two cases can be found in English history in which the Commons 
avoided an election, held it to be null and void, because of bribery by 
amember. I had received this statement as a verity until we were 
called upon to investigate this case; and now, as we are all engaged 
in a common pursuit of knowledge, I want to confess my inability 
to vindicate, by examination, this assertion. I can find no instance 
in which, in the British Parliament, anterior to the statute, or to that 
order of the House of Commons which I wili read, and which imme- 
diately after became a statute, any exercise of power was evén pro- 
pore going to the extent of annulling ad initio an election because of 

ribery by the candidate of a particular person. I say now “of a par- 
ticular person,” in order to guard my statement, although the authori- 
ties do not so guard it. 

The two cases so continually referred are the case of Long and 
the case of Halle. They were neither of them instances of avoiding 
the election. I wil) say also, in passing, lest I fail to recur to it, in a 
moment, that under the English statute of George, and its repetition 
in the reign of Victoria, no power is committed to the House of Com- 
mons to annul an election because a particular person is bribed. The 
statute works a forfeiture in the sitting member ; works a forfeiture 
in the nature of a penalty. 

Now, let me look at these two cases. I read from Male on Elec- 
tions, a work very familiar in its authority to the Senate, perhaps to 
all the members of the Senate : 

The famous case of Walter Long, bribing the mayor and corporation of West- 
bury, in the reign of Elizabeth, is no otherwise worth noticing in a legal treatise 


than to show the punishment the House of Commons fixed upon it by fining the 
parties and vacating the seat. 


“ By fining the parties and yeeneag the seat,” a procedure, the Sen- 
ate will see, not under a clause, had there been such, in the British 
constitution, endowing Parliament with the power to judge of eleo- 
tions, qualifications, and returns, but an exertion of power under that 
inherent attribute in every parliamentary assembly—I should have a 
right to say that it inheres, if I had not the authority of Chief Justice 
Shaw behind me, inherent without any constitutional endowment—to 
protect itself, to guard its privileges, to expel intruders, to expel the 
authors of disorder, to rid itself of a man with either a physical or a 
moral infection. Proceeding under that, as punishment, they fined 
a member, and they fined the mayor and corporation of Westbury, 
and they vacated the seat. 

And in Arthur Halie’s case, at no great distance of time, they did the same. Tho 
nnusual exercise of this assumed power of fining, and the difficulty of enforcing 
pres. occasioned a doubt whether such a power had, in fact, been assumed by 

6 House of Commons. 

Mr. MORTON. The power to assess the fine. 

Mr. CONKLING. I read the text again: 

The unusual exercise of this assumed power of fining, and the difficulty of en- 


forcing payment, occasioned a doubt whether such a power had, in fact, beon 
cenmnbig the House of Commons. 


It led to a historical dispute whether in truth any such thing had 
ever been done, but unquestionably it had been done, because there 
has descended to us the order placed upon the journals of the house 
in the very words. This commentator proceeds : 

It was held in the case of The King vs. Pitt— 


That is the case which the Senator read from Burrows— 


that bribery is an offense at common law, subject to indictment on information. 
* * * Prosecutions at common law for this offense were never put in practice, 
however, till of late years, since the 2 George LI, fur which Mr. Douglas seems to 
have given satisfactory reasons. 


Male then proceeds to say that this evil being crying, the House of 
Commons “ made a standing order of the house, and, with some tri- 
fling variations, was shortly after molded into a statute.” 

ow I will read the latter part of this standing order of the House 


oo nani tae iad Ceres diet eee cid 








| hee mae 


ti 
4 
4 
t 
pe 
a 
eu 
Pu 
4 


; 
ut 
+ 
4 
a 


—s a — > 
Sat eS Aa i 
or Faas 


EEA 
ee a 


ew 


ee 


CONGRESSIONAL RECORD. 


Marcu 12, 








of Commons. I pass over all the recitals of the things which should 
constitute the offense, and I come to the penalty denounced against it : 

That every person and persons so giving, presenting, or allowing, making, prom- 
ising, or engaging, doing, acting, or proceeding, shall be, and are héreby, declared 
and enacted to be disabled and incapacitated upon such election to serve in Parlia- 
nent for such county, city, town, berenen, port, or place; and that such person or 
persons shall be deemed and taken, and are hereby declared and enacted to be 
deemed and taken, no members in Parliament, and shall not act, sit, or have any 
vote or place in Parliament, but shall be, and are hereby, declared and enacted to 
be, to all intents, constructions, and purposes, as if they had never been returned 
or elected members for the Parliament. 

Mr. President, I need not dilate upon the distinction here manifest 
between the force even of this statute—I call it a statute because, 
although it was first an order of one house, they adopted the phrase- 
ology “declared and enacted.” 

Mr. MORTON. To what did that order extend ? 

Mr. CONKLING. I will tell the Senator in one moment. 

I need not, I say, dilate upon the manifest distinction between the 
force and effect of this statute as it was, and of this statute as it would 
have been had it declared that in such case no forfeiture of the right 
to sit should be worked, but the election should be, and was in point 
of fact, null and void ab initio. 

But these two cases are referred to to show us that, anterior to the 
statute, anterior to an order of the Commons which was observed 
with the force of a statute, it was the common law of England, not 
merely that bribery was indictable or the subject of information, but 
that the common law of England or the law of Parliament held that 
showing that a member returned had been guilty of giving a bribe to 
any person, ipso facto undid, annulled, vitiated, obliterated the whole 
proceeding called an election. 

Mr. President, if these two cases are to be taken to establish only 
as much as is reported of them, we are left as to the precedents, upon 
my understanding, as we are upon reason, to solve the question put 
by the Senator from Ohio; and for the sake of stating that question 
I assume that there is no distinction between inquiring into the case 
of one returned to the House of Representatives and of one chosen 
by a State a member of this body. Assuming, for the sake of the 
argument, that the cases are upon all-fours, then it seems to me in 
this present case, in one aspect of it at least, we must confront 
this question. A member comes, as one did quite recently, a former 
colleague of my friend from Illinois, from a district in Illinois, by a 
majority of fourteen thousand; it turns out that he, or another act- 
ing for him, promised to one elector that, on condition of his support, 
the candidate, if chosen, should nominate his son as midshipman at 
Annapolis. That is the case clearly proven as I will suppose; there 
can be no doubt about it. The question which arises is whether, al- 
though a majority of fourteen thousand unbribed and uninfiluenced 
voters concurred in the election of the member of Congress, that mem- 
ber is to be refused his seat or ousted, not because of his turpitude, 
not because he ought to be expelled for having groveled in the degra- 
dation of tampering with one of his constituents, but because in truth 
and in fact the whole election is vitiated. 

Mr. President, in considering that question there is one other con- 
sideration, and only one—because I am trespassing on the politeness 
of my friend from Illinois—to which, at this moment, I ask attention. 
You will observe, by looking at all the petitions that I have been able 
to find in the books which have been referred to, that the contestant 
or protestant alleged, in so many words, that the election of the sit- 
ting member had been controlled by bribery. That was the stereo- 
typed allegation, “controlled by bribery,” and I think Senators will 
find, by examining the authorities, that, except in regard of the per- 
sonal forfeiture worked in the member if he was privy to the bribery, 
it never was held material whether the bribery proceeded from the 
member, or from somebody else. To illustrate, a member comes to 
the House of Representatives with a majority of three hundred. It 
turns out that when he was chosen he was beyond seas; he could 
not have been physically or constructively present; but, in the heat 
of the canvass, passionate and anedviasd partisans corrupted elect- 
ors to the number of more than one hundred and fifty, which would 
neutralize the majority. I think the cases show—I think the Sen- 
ator from Obio will bear me out in saying—that the practice of 
the House is such as to imply that that election is tainted, that it 
is stricken down as effectually, the bribery being proved, if it turns 
out that the man elected to the seat was no party to it, as if it turns 
out that he was. The question is, was the election controlled by 
bribery? Suppose his friends have controlled it by bribery? A Ro- 
man poet has told us that there is no color in money; one man’s 
saoney is as filthy as another’s, and if it went into the pockets of 
those whose votes were controlled by it, how does it matter, in con- 
sidering the vice or the validity of thre election, whether the mone 
proceeded originally from the man who claimed the seat, or from ill- 
advised and wicked partisans who espoused him f 

Thus, I think, the Senate must see, in considering this question, if 
we are to act in the absence of a statute which works a personal for- 
teiture by way of penalty, and inflicts it upon the man guilty of the tur- 
pitude of bribery—if we are to act without that, and come to the broad 
question of the effect, upon the election itself, of bribes given and re- 
ceived, the case must be the same whether the bribe be paid by the 
man who chiefly profited by it, or whether it be paid by partisans who, 
— with ar equally selfish, expected to promote themselves 

iy the work they did. Am I right in that? If I am, I have reached 
a point in this inquiry which reveals a grave consideration. 


Can it be that if a Senator, be he as pure as the driven snow, or a 
member of the House of Representatives, be he never so guileless, 
has been so unfortunate as to be espoused by some man fool enough 
or knave enough to give to an elector, or two, or three, or some other 
number falling short of affecting the majority, money or any lucra- 
tive consideration—and a promise of office is that—can it be, I say, 
that if a wicked or rash friend has promised one elector that he shall 
be sustained and promoted to office by the man whose election is in 
question, that that election is vitiated, and that we have a case satis- 
fying the immemorial allegation of the petitions in the British Parlia- 
ment that the election was controlled b ee ? 

One other word, Mr. President, and I have done. When we come 
to cousider Mr, CALDWELL’s case, if we do, upon the question whether 
bis act, although it be with only one member of the legislature, or 
only two whom he bribed, fastens upon him that turpitude in his 
action as a candidate for the Senate which authorizes us, under the 
expulsion clause, to lay our hand upon him and place the seal of our 
disapprobation upon him, many of these questions will vanish. But 
when we consider the case as it has been considered up to this mo- 
ment, upon the question whether the bribery alleged, of one, or two, 
or three, or four members of the legislature in which he received a 
majority of twenty-five, is sufficient cause not to oy him; not ground 
on which a forfeiture might be worked in him to hold his seat, but a 
ground on which we can say that, in point of fact, no election what- 
ever took place, that the whole thing was null and void ab initio, 
then, so long as that question confronts us,I think it material to 
bear in mind the length to which the doctrine may carry us. 

Mr. LOGAN. Mr. President, I desire, in the presence of the Senate, 
to examine this question, and shall ei woe do so in a somewhat 
different light from that in which it has heretofore been examined. 
I shall not detract from the truth as presented in this case in any wey 
whatever. I wish to present it in a fair and impartial manner, to 
give such weight to the testimony as it is entitled to, both bearing 
against and for the Senator here charged with an offense. 

When we reflect upon the history of the recent past, we need not 
wonder that examinations of questions recently before the country 
have been presecuted in a somewhat novel manner. There have been 
excitements of all kinds and characters in different ages of the world. 
We are but human; our prejudices can be aroused, and sometimes to 
such an extent as to override our reason and better judgment. We 
read of times gone by when no man’s liberty or character was safe ; 
when communities were aroused to such an extent that they seemed 
to thirst for the destruction of human life. We have read of times 
gone by, when to charge an individual with an offense was sufficient 
to cause the courts to announce their judgment of condemnation. 
There was a time, even in this country, when the best were selected 
as victims, charged with offenses, and upon whom the death-sentence 
was pronounced from the judge’s bench without evidence or reason. 

We have the history of the past before us; we read of the cruel- 
ties that have been at times perpetrated by those in power, the con- 
demnation of innocent persons, the trials and convictions of persons 
for pretended offenses that could not possibly have been perpetrated. 
We see, too, in this very day of ours, in this Republic, the people 
aroused to a great extent, and we all know it to be the fect that in 
the feverish excitement of the public mind, now to charge a man 
with crime is almost a condemnation without a eae. 'e know 
it to be a fact now in this country that on the mere publication of a 
charge against an individual, it is taken for granted that it is true, 
and when his defense is oo it is not even read by the people 
who have misjudged and prejudged his case. We have seen, I am 
sorry to say, in recent investigations, the order of trial reversed. 

We who have read and understand the rules of law have been 
taught to believe that each and every man charged with an offense 
is presumed innocent until the contrary appears by legal and com- 
petent testimony. It has been the rule heretofore that men when 
put upon trial were to hear the charges against them, were to be 
confronted with their ccusers, face to face, to hear the testimony 
against them, and then, if any offense was proven, were required to 
answer. Strange to say, this rule is now reversed. We now find, in 
some instances, that the man with an offense must come and 
prove his innocence, without any evidence whatever being produced 
against him. If he fails in that he is pronounced guilty ; and if he 
accomplishes it by his own statement, then search is made for testi- 
mony to contradict him. 

The time has been when the word of a Senator was worth some- 
thing in this chamber; but, I am sorry to say, that time has 
away. Formerly a Senator's word was taken as vrue until competent 
and proper testimony should overthrow it and show that he was un- 
w of belief. But now the rule is changed. The veriest and 
vilest wretch on earth may charge a Senator with an offense, and he 
may come before a committee and swear to that charge, and it is 
taken for granted that he has sworn the truth; bat, if the Senator 


swears to the contrary, it is taken for granted that he has perjured 
himself. This appears to me to be a strange mode to adopt. 

Mr. President, we sit here to-day j and jurors. Eart Senator 
is a judge, to examine the law and the pea boat having 
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thief were on trial before a court for grand larceny, or a robber were 
on trial for robbery, the testimony would be heard, and then the court 
would say to the jury, the law is so and so as to larceny, or, the law 
js so and so as to murder, or, the law is so and so as to robbery; but 
you, the jurors trying this case, must weigh the testimony in the 
case, and if you have a reasonable doubt in your minds, arising from 
all the —! as to the guilt of the party accused, you will find 
“not ty. 

That would be the rule in trying a murderer; it would be the rule 
in trying a thief or arobber. But what rule do we pm to apply 
to one of our own body when he is tried upon the charge of bribery 
and corruption which would render him infamous in the eyes of the 
American pore ? The rule, according to the argument we have 
heard here, is this: that his denial and testimony in his favor are taken 
for nothing; no reasonable doubt is permitted to arise in our minds; 
every one who swears — him must necessarily swear the truth ; 
every one who swears for him must be presumed to swear falsely ; 
every € made against him must be true, but all testimony tend- 
ing to exculpate him must be pet) testimony. This is the tend- 
ency of the argument that we hear in reference to those charged 
with offenses in this Senate-chamber. We are supposed, at least, to 
try men according to law ; to try them according to the rules of jus- 
tice, and to determine the rights of those who are sent here by States 
of this Union according to the principles of justice, and at least give 
them the rights of murderers. 

Mr. President, I shall examine, before I conclude my remarks, what 
I conceive to be the law in this case, but will merely give it a pass- 
ing examination at present. Suppose wo take the rule laid down 
here as the rule by which we are to be guided in the judgment of 
this man’s rights to-day; that is, that if any one single instance of 
bribery is proven, (which I deny in toto,) though having no effect 
upon the election whatever—even if it were a mere attempt without 
the fact itself being accomplished—the election is void by reason of 
fraud, and the Senator must be unseated. Would that be just? Let 
us examine for a moment and see whether this is a proper rule for us 
to be guided by in the examination of a legislative act. 

Suppose that a legislature passes an act, and after the act is signed 
and mes a law, you prove that a portion of the members who 
voted for that law were improperly influenced to cast their votes for 
it, I ask you as Senators whether that would vitiate the law? It is 
a recognized act of the legislature, and one that the courts have 
decided you cannot go behind. Now take this case as far as the act 
of the legislature is concerned ; the election of Mr. CALDWELL is an 
act of the legislature, certified to and regularly presented to the 
Senate of the United States. If the position of my friend from In- 
diana is correct, that a mere attempt to bribe a member of the legis- 
lature vitiates that election, you go behind the whole act after ino- 
tives; you drive the member elected out of the Senate; you declare 
the act of the legislature void because of that mere attempt. Upon 
what rule or theory do you do this? On a rule based upon certain 
statutes of England, which have been read here, but which have no 
application and no binding force so far as we are concerned. There 
is—I state it to be the fact—not one solitary case of the kind under 
the common law, and the common law is applicable, if anything, for 
we have no statute ourselves, and I defy the production of one solitary 
case which is a parallel to this. Long’s case and Halle’s case, the two 
which are cited, and the only ones that can be referred to, are not 
cases that can be made to apply to the one before us. 

Mr. MORTON. Will my friend allow me to interrupt him ? 

Mr. LOGAN. Certainly. 

Mr. MORTON. I think I ought to make a statement here in justice 
to myself and other members of this committee. The question came 
up in committee, abont the time the renort was agreed upon by the 
majority, as to whether we should report a resolution of expulsion or 
a resolution declaring the election invalid on account of the charges 
made, I believed that both remedies existed, that it was competent to 
declare the election invalid, orit was competent to report a resolution 
of expulsion upon the ground that the power of expulsion was absolute. 
I think the Senator from Mississippi, [Mr. ALCORN, ] and the Senator 
from ia, (Mr. Hill,) not now a member of this body, 
with me ; but, according to my recollection, the Senator from Illinois 
who is not now a member of the Senate, (Mr. Trumbull,) and the 
honorable Senator from Illinois, now on the floor, [Mr. LoGan,] and 
the President of the Senate, [Mr. CARPENTER, | and perhaps one other 
Senator, thought it went to invalidate the election rather than to ex- 
pulsion, and it was their opinion that determined the character of the 
resolution which was reported. That being my distinct recollection 
about it, of course I was not prepared to hear an argument from the 
Senator from Illinois to the effect that there was no authority for 
8a that these things would invalidate the election. 
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ment. did say to the Senator, and I say now, that at the time we |! them, or contribute at all to them! 


first commenced investigating this case, I was inclined, in case the 
proof should be sufficient, to hold that the charge went to invalidate 
the election ; but on examining the subject further I came to the con- 
clusion that I was incorrect in that impression, and I dissented from 
the report generally. The reasons for my dissent the Senators wil! 
ascertain before I am through. 

Mr. President, without detaining the Senate longer in regard to the 
legal question at this stage of the argument, I propose, if [ have the 
ability, as I believe I have—because it dces not require very much— 
to show that upon the testimony produced before the investigating 
committee you are not warranted in finding Mr. CALDWELL guilty of 
any act of bribery. Further, I propose to show that there is not one 
solitary witness that testified against Mr. CaLpweLL, upon whom my 
friend from Indiana relies, who is not contradicted by from two to 
three witnesses. We differ in reference to this matter; but it ought 
not to be any cause of feeling between us; it isa mere difference of 
judgment in reference to what the testimony proves ; and I say that 
I propose to show that every witness, upon whom the Senator from 
Indiana relies to convict Mr. CALDWELL, has been contradicted by from 
two to three and sometimes four witnesses, wen of better reputation 
a9 the man who testified against Mr. CALDWELL. I think I can do 
that. 

In the first place, if Mr. CALDWELL is to be found guilty of anything, 
he must be found guilty from the testimony. That testimony must 
be competent testimony, it must be believable testimony, such as will 
have weight before a body of men who are inclined at least to do 
justice to a fellow-man. God knows we ought not to desire to do in- 
justice ; and as the length of time allotted to us in this world is but a 
span, we ought to approach a case of this magnitude with nothing in 
our hearts to cause us to do injustice to any man. 

The first testimony that I will examine is that of the honorable 
Mr, Clarke, for he is an honorable man; the Senator from Indiana 
says he is an honorable man. Let us see how this honorable man tes- 
tifies against a better man than himself. Let me tell you before I 
come to his testimony something of Mr. Clarke’s conduct, and if I do not 
state it correctly lam subject to correction. Mr. Clarke was a candi- 
date for the United States Senate at the rame time that Mr. CaLpweL 
was. He denied under oath that he ever had any arrangement with 
Mr. CALDWELL, denied time and again, in his testimony, that he ever 
had any arrangement, either directly or indirectly, with Mr. CALDWELL 
by which he was to turn over his friends to Mr. CALDWELL’s support, 
for any consideration whatever. He came to the Senate-chamber over 
a year ago with a blood-letter in his hand, presenting it to certain 
Senators to read, in which it was charged that fourteen members of the 
legislature of Kansas were purchased, and that Governor Carney 
could swear to their names. He presented this letter to Senators in 
order to prejudice them, and then went to Mr. CALDWELL showing him 
this letter, as Mr. CALDWELL states, (and I believe every word of it,) 
and demanded blackmail of him, saying that if he did not give ithe 
would punish him here before the Senate. This is the kind of man 
the honorable Sidney Clarke is. He admits that he came to Mr. CaLp- 
WELL several times, denies, however, that he demanded money, but 
says that each time he came Mr. CALDWELL made excuses for not having 
paid the money prior to thattime. The honorable Sidney Clarke was 
a witness before the Committee on Privileges and Elections. I hope 
it is revealing no secrets to state that fact. He was aot only a wit- 
ness, but he was the prosecutor from day to day, furnishing testimony 
to the committee, examining witnesses as counsel, and when the finale 
came, and we were winding up the testimony, this honorable Sidney 
Clarke asked leave to file a written argument against Mr. CALDWELL 
before the committee, which was denied upon my objection. This is 
the honorable witness who testifies against Mr. CALDWELL, a prosecut- 
ing witness, and then, after being both witness and prosecutor, asks 
leave to file an argument beside his testimony against this man, that 
he might destroy him. 5 

I propose now to examine the testimony of the honorable Sidney 
Clarke, and see how he swears. If he does not swear swiftly, then 
the record lies. I will refer to the pages, so that the Senator from 
Indiana can see what I read. 

On page 2, after speaking of visiting Mr. CALDWELL, he mentions 
a conversation in regard to which he makes the fullowing statement : 

Mr. CALDWELL then said, in substance, that success, his own success, would do 
away with the stigma of the transaction, replying to my idea that the use of money, 
as he understood it—-{ can’t express it exactly as he did—but that his own success 
would do away with it; and said to me, “ You see what I have done here, and you 
must have been at considerable expense in paying the expenses of your tricnds 
and conducting the canvass ;” and he manifested his willingness to defray such 
expenses—political expenses—as I had been to in the canvass. 

That is what the honorable Mr. Clarke testifies to—thai Mr. 
CALDWELL proposed then to him to pay his expenses. 

Then the Senator from Rhode Island (Mr. ANTHONY ] asked him the 
eens 1 Did } I Id do it? 

i ‘ dhe say he woulddo it! 
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Answer. No, sir; unless the statement I made to him that he should conclade 
or settle this arrangement that he made with Stevens— 


He says be never did, unless what he said to Mr. CALDWELL in 
reference to concluding an arrangement that he made with Mr. 
Stevens— 


can be construed into that. For myself, individually, I can answer, I did not. 

Question. You say you never had conversations with him at any time in regard 
to any expenses, except those of Stevens. 

Answer. You do not understand me; excépt as to the arrangement which he 
made with Stevens. - » * e * 

Question. That comes to this: that when yeu said he ought to pay Stevens's 
claim, you meant he ought to pay all these claims ? 

Answer. I meant that he ought to carry out the understanding he had entered 
into with Stevens. 

Question. Which was to pay al! your expenses ? 

Answer. Yes, sir. 


First he declined any arrangement whatever with Mr. CALDWELL; 
then he says in conversation he meant nothing except that Mr. CaLp- 
WELL ought to carry out the arrangement made with Mr. Stevens, 
and finally he says that that meant to pay his expenses. 


Question. What amount did Mr. Stevens claim ? 
Anawer. I do not know. I think twelve or fifteen thousand dollars was talked 
of as what it should be. 
Question. Were your expenses included ? 
aver I do not know that they were mentioned, but I think they were in- 
ciaded. 


Such is the testimony of Mr. Clarke in reference to that proposition, 
but I wish to follow it up e this statement: Mr. CALDWELL denies 
the arrangement in toto; and Mr. Stevens, Mr. Clarke’s friend, with 
whom he pretends this arrangement was made, could not be found, 
although he was their witness. Nobody knows why he was not pro- 
duced, The testimony further shows that Mr. Clarke called on Mr, 
CALDWELL three or four times, and that he demanded of Mr. CaLp- 
weL_.—and Mr. Clarke testifies to that himself—that Mr. CALDWELL 
should. procure the appointment of certain persons in Kansas to office; 
but Mr. CALDWELL declined to do it; that they had a disagreement 
about these appointments; that afterwards Mr. Clarke came to see 
Mr. CALDWELL; Mr. Clarke still persisted in saying that Mr. Cap- 
WELL merely excused himself for not having carried out this arrange- 
ment. You will find on page 16 that Mr. Clarke makes this state- 
ment, speaking of a conversation that he had with Mr. CALDWELL : 


Question. Was there anything in this conversation in which Mr. CALDWELL said 
he wanted to fix the matter up with you instead of Stevens in regard to the amount 
—any question raised in regard to the sum ? 

Answer. I do not remember that there was. As I have previously testified, I had 
remarked, without having a definite idea myself, that I eapposed all the expenses 
incurred, meaning my own expenses and the expenses of Mr. Stevens's y, and 
¢ Yolonel Abell's party, and others, would amount to some $12,000 or $15, perhaps 

15,000. 
pantion I remember that you have stated that. 
newer. Nothing was said, only this amount may have been mentioned ; but I 
cannot say whether it was or not, but that was the general idea of the matter. 
ao That was the general idea ? 

Answer. Yes, sir. I carefully avoided, in this conversation with Mr. CALDWELL, 
in regard to which Iam testifying now and will testify farther, making myself a 
party to this transaction. I regarded Mr. CALDWELL’s course as highly dishonor- 
able and untrathfel. 

Question. In reference to the postmaster ! 

Answer. Yes, sir; and therefore I was very cautious in what he said to me in 
reference to the other matter. 

Seosnin, Is that all you recollect of that conversation ! 

Answer. Yes, air. 

Question. When did you have the next one? 

Answer. Ido not remember. In fact, Mr. CALDWELL, in these calls which Imade 
upon him in reference to the postmaster, mentioned the matter two or three —— 
Sat he had not fixed up the matter, but was going to do it—chiefly in the form o 
apology. 

a That is the post-office matter ? 

nswer. No, sir; these other matters; and whenever I went to see him in ref- 
erence to the post-office matter, he seemed anxious to introduce the other matter 
Gn nance occasions. I avoided it as much as possible, making the same 
reply I have already stated. 

Diarcstion. You say he said to you on several other occasions that he would do it ? 

Answer. Yes, sir; that he would fix the matter up with Stevens. 

Goeiien. Have you had any other interviews with him on that subject ? 

newer. Yes, sir; I went to see him at his rooms. The interview thatI dis- 
tinctly recollect, that made the most impression on my mind, occurred at his room, 
I os F bay | somewhere near the Ebbitt House, if I remember aright. 
uestion, 3en 

Answer. Whether it was in the spring, or at the session called to ratify the Ala- 
bama treaty, I cannot remember, but one or the other. I have located the 
wrongly, and I will ask to correct in regard to F street. What is the street pass- 
ing the Arlington Hotel ? 

r. ANTHONY. That is H street. 

The CualrMAN. Now begin and state where your next conversation with him 
was in regard to this matter. : 

Answer. The next conversation I had with him was at his rooms on H street, 
near the Arlington Hotel. I had met him at the Capitol, and he remarked to 
that he was going away and that he would like to have me call and see 
recollection now is, since I haye commenced to make the statement, that the 
ate had adjourned and he was to leave for home. [called at his rooms and he 
packing up Se things, and I went into his back room, where he 
packing trunks. commenced a conversation with me 
Stevens business and the agreement which he had made with Stevens in 
to the payment of the expenses, and I replied to him in some 
had before, being upon my guard, as I have said, and matter as an 
effort on his part to compromise me. He indulged in a good of conversation, 
apelegiacd for not effecting the settlement with Stevens, and said 
election had cost him $75,000 in money, and that he was very poor in ready money. 

Mark this language; I call the attention of the Senate to i ; 
Clarke swears positively that he had this interview with Mr. CaLp- 

WELL on F street, but afterward he c it to another oo 
which Mr, CALDWELL said he would fix up this Stevens matter ; 


he would pay the money; and he goes on er in this same conversa- 


tion and speaks of the cost of the election. He states that Mr. Cap- 
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! 
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WELL told him that his (CALDWELL’s) election had cost him $75,000. 
The reason I call attention to this testimony is that I want now to 
refer you to other testimony of Mr. Clarke. Mark you, he says this 
conversation took place i which the cost of Mr. CALDWELL’s election 
was stated by him, and in which Mr. CALDWELL proposed to fix up 
these twelve or fifteen thousand dollars with him) at the session of 
the Senate, either in the spring or at the time of the ratification of 
the Alabama treaty, which took place in May, 1871. 

In January and February, 1872, the Kansas legislature investigated 
this matter at Topeka. On the 31st of January, 1872, Mr. Clarke— 
this honorable Mr. Sidney Clarke—after stating time and again, in 
the testimony before our committee, that he conversed with Mr. 
CALDWELL, that he agreed to pay this amount, and that his election 
had cost him $75,000, testified before the Kansas committee as follows: 

Benetes. Do you know whether or not, in that contest, any money or other val- 
uable consileralicus were offered or used by Mr. CALDWELL or his ds to secure 
votes for Mr. CALDWELL? 

Answer. I know it only as it was communicated to me by other 

uestion. Well, sir, by whom werd such facts communicated to you ? 

nswer. On the day foliowing the election, just about as I was leaving the Tefft 
House at Topeka, to proceed to my home at Lawrence, I was met, I think in the hall, 
between the room that I estaptel and the office, by four se whose names, 
as near as I can recollect, are G. W. Wood, member of the of repres¢ntatives 
from Cherokee ; William Peckham, member of the house of representatives from 
Donglas County ; Mr. Rucker, from the Cherokee Neutral and by Dr. O'Con- 
nor, from Baxter Springs. One of these gentlemen, I don’t remember which, handed 
to me a written instrument, setting forth in substance that Mr. G. W. Wood had 
been offered a sum of money to vote for Mr. CALDWELL. I think I had packed up my 
trunk to leave the city ; was in a great hurry ; remarked to the tlemen that I 
was about leaving town; that it was a matter that I knew about, and 
handed the paper. 

Question. Did you receive such or similar information from any other persons! 

newer. Yes, sir. 
uestion. From what other persons ? 
nswer. From Mr. 'T. L. Bond, member of the house of representatives from 
Montgomery County. 
Question. Any other ? 
nswer. I don’t remember any other at this time. 

He states in his Kansas testimony, and reiterates it, that these par- 
ties, giving their names, told him that money was used ; but he never 
intimates there that Mr. CALDWELL said it cost him $75,000, or that 
Mr. CALDWELL had agreed with him to pay $15,000, or that Mr. CaLp- 
WELL had agreed with anybody for corrupt purposes to pay this 
money; but he testifies before that committee that this is all he 
knows about it,and he gives the names; and aow what follows? Of 
the very persons who were named by Mr. Clarke three were called 
on the witness-stand before our committee, and all three testified that 
they never had any such conversation with this honorable Sidney 
Clarke. The fourth vas not obtained, but three out of the four swear 
positively that Mr. Clarke has sworn falsely in his statement; and 

et when Mr. Clarke comes charged before this committee with a 

etter in his pocket to prejudice the committee, with blood in his eye, 

against this man, and attempts to blackmail him, and there swears 
to every fact that he thinks can possibly convict him, yet before the 
Kansas legislature, long after he should have had these conversations 
with Mr. CALDWELL, he denies that he knows anything about it, ex- 
cept what these men, naming them, have told him; and these men 
all come forward and say that he told a positive falsehood. This is 
the character of the testimony of the honorable Sidney Clarke, and 
this is the kind of testimony on which this Senator must be con- 
victed—the testimony of a man who is contradicted by three men as 
honorable as he is, and when he himself swears co to what 
he swore before the Kansas legislature after these things trans- 
pired and after these conversations should have occurred. But, for- 
sooth, Mr.Clarke must be believed. Why? Because he swore against 
this accused Senator ; but these men who swore in his favor have all 
committed perjury. Mr. Clarke is an honorable man ! 

On pages 22 23 you will find that Mr. Clarke testifies, in answer 
to questions put by Mr. Trumbull, as follows: 

This is for the of the committee with means to get 
atte ene , 


Answer. Yes, sir. I have frequently had conversation with Major T. J. Ander. 
son, of the Kansas Pacific Railroad, in reference to the 


ee ee a 
wer. Yes, sir. 
anaes SAGE et the atel ene eeennt 
Question. He made statements to you to the same effect ? 
wer, Yes, sir. 


That money had been used ? 

b of matter and had 
Yoseret"Veu ita hat he hada por pepnenet Necntetge the 
There is Mr. Clarke’s statement on 22 and 23, that Thomas J. 
Anderson, agent of the Kansas Pacific Company, was there 
at the time, told him that he used money, and that he was the agent 
for that purpose. Well,s.ow,su we turn to Mr. Anderson’s 
ment, on page 71, and examine what he says for a few minutes: 
Question. State, Mr. Anderson, to this committee what you know, if anything, 
in the use of to votes for Mr, C 
atts dhe ona lib goa part ste Sasa orang af Minn 
Now listen to Mr. Anderson : 
zones, 4 bnee at ue panes heing ened to putshuns eetnyieneny un tetiieedy 


‘You know of no 
r. No ra some as the of the road in our 
own legislative in and wining ind so on, whichis usual, I 


Question. You know of being expended in connection witb 
Mr. Caxowei1's election in the way I of? 
Answer. No, sir. 
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Question. I will ask if you were it at one time at an interview between 
Mz. Oasean east Sts. Seen aimanber of the legislature from Linn County 


L ccsushantn Mo.(ncabde dative the cates niaa eh ocean. 
ve - n, as e mem 
at time d the session. P. I 

Frobaly, af nome time during him on that Personally oO AP Sew. Samet 

This is Mr. Thomas J. Anderson, the t of the railroad, who, the 
honorable Sidney Clarke swears, told him he was disbursing agent 
for Mr. CALDWELL and used money, positively swearing that he did 
not even know of any money being used, directly or indirectly, for 


such 

Mr MORTON, Allow me to ask a question. 

Mr. LOGAN. Certainly. 

Mr. MORTON. I ask the Senator from Illinois if he did not agree 
in the committee with the rest of us that this man Anderson’s testi- 
mony was perjury throughout, and if he did not agree to the passage 
as put in the report to that effect, which was passed upon, but whie 
{ afterward struck out, as I thought it was harsh to put it into a re- 
port, that this man Anderson’s testimony was perjury throughout, I 
ask my friend if he did not agree to that distinctly. 

Mr. LOGAN. Mr. President, this is the most peculiar way of prose- 
cuting a man that I ever heard of. Has it come to this, that a Sen- 
ator will stand in this chamber and demand what a man may have 
said out of doors, or anywhere else, in order to ruin a man who sits 
here? What I have read is the evidence of a man who was testify- 
ing, and more than that, I will answer the Senator from Indiana, that 
Mr. Anderson bore himself more like a man than aay pone who was 
there pursuing Mr. CALDWELL. I say further, that Thomas J. Ander- 
son, upon the stand, showed himself a cool, deliberate, self- ‘ 
sensible man, and ae cannot say that of your honorable Sidney 
Clarke. Now, I will say to my friend from Indiana, who is so indig- 
nant, and desires to lug in trash and everything else that I wont 
spurn the idea of trying to bring forward against the character of a 
man, that this is the sworn testimony, and there was no witness to 
contradict him, and not a man could be put on the stand who would 
swear that he would not believe him under oath. But the Senator’s 
honorable friend, whom he dilated upon so profusely the other day, 
the mayor of Leavenworth, was contradicted and impeached by com- 
petent testimony ; a man who had been tried for murder; a man 
who had led a mob and tore up the railroad of that man whom he is 

rsecuting. Yet the Senator held him up before this Senate as an 
10norable gentleman, : 

Sir, I say to the Senate that this testimony appears upon the re- 
cord, and it pagenches the evidence of these honorable gentlemen ; 
hence it would be a sort of fancy sketch for some of us to come in 
here and say, “ Well, we did not believe him when he swore that.” 
How could ren disbelieve him? He was not impeached ; he did not 
contradict himself; he did not act in a manner to show that he was 
alarmed ; he did not exhibit any trepidation ; he did not exhibit the 
signs of a man who was committing perjury, and no man will say 
that he did; but yet you want me to say he was a perjured man. 
That is exactly what I have refused to say. That is exactly what I 
refuse to say here to-day. I will not say that a man perjures him- 
self unless the testimony shows him to be contradicted, and then I 
ye - me the Senate to judge as to whether his testimony is worthy 
0 ie 

But this witness contradicts the honorable Sidney Clarke. There 
is the sensitive point. His honor must not be attacked. ‘The honor 
of a Senator may be trampled under foot, but 7“ must preserve with 
especial sacredness the honor of the honorable Sidney Clarke! 

he honorable Sidney Clarke, on page 24, swears that Leu. T. 
Smith said that they were bound to have this election if it cost them 
a quarter of a million dollars. This is said by this honorable ex- 


member of C Now, who is Len. Smith? Is Len. Smith a 
pe emg man? He is a man who has always stood high in Kan- 
sas; he is a business man. He is a wealthy man, it is true, and my 


friend intimated the other day that this was the trial of a millionaire, 
and therefore he must be convicted anyhow. I am free to confess 
that Mr. Smith happens to be a man of some wealth and is considered 
an honorable man in Kansas, and a man of great business capacity. 
No man has ever impeached his veracity; no man has ever impeached 
his integrity. Even the honorable Governor Carney, in his testi- 
aon swore that Len. Smith was an honorable man; but Sidney 
ag he said he intended to have the election if it cost him 
, * 
Now, let us see what Len. Smith said. Mr. Smith was recalled (on 
page 429) and questioned as follows : t 

Have you ever, at any place, in conversation with Mr. CALDWELIL—— 

Mark, Mr. Clarke swore that this statement was made, not to him 
as that “fr. Smith and Mr. CatpweE tt said that they would 

ve 


election if it cost $250,000. Now, Mr. Smith makes this 
statement : , 


Question. Have ever, at any place, in conversation with Mr. CALDWELL and 
Governor Baia in qulstaniee tins you Ware bound to have ihe Senaterthip, 
if it cost made any such remark ? 


or 
. sir; I never made such remark in the presence of any one. 
Qieston. yout the First National Bank at Leavenworth, orin Topeka 
. 0, . r 


He swears positively that he never made any such remark to this 
man or anybody else; and yet the houorable Mr. Clarke swears that 
he and Mr, CALDWELL Mr. Len. Smith swears he did not 
say it. Mr. CALDWELL says that no such conversation ever occurred. 


0 
‘and spoke to him of some members of the 1 





There is the statement of Mr. CaLDWELL, the Senator; there is the 
statement of Mr. Len, Smith sworn to, palpably contradicting tho 
statement of Mr. Clarke in reference to this particular fact. As I 
said in the commencement of the examination of this testimony, 
every material fact sworn to by a witness against Mr. CaLpwett has 
been contradicted by from two to four witnesses of better reputation 
than the men who swore to it. i 
Now, I want to call attention to another little fact in reference to 
the honorable Sidney Clarke. The honorable Sidney Clarke swears, 
on page 291, and Senators will see the animus of this gentleman : 
estion. Were you actively instrumental in bri bout the investigati 
tae ccoerved in Topeka in Faauary, 1872? eae Ping ee 
Answer. Well, sir, I have always been in favor of having this matter investi- 
gated by the legislature and the Senate. 
ramen. You were actively promoting that object? 
nswer. Yes, sir. I published a card in the Topeka Commonwealth addressed 
to the people of Kansas, inviting, so far as I was concerned, the fullest and freest 
investigation into the whole matter. 
tion. Do you know Mr. Nathan Cree ? 
nswer. Yes, sir. 


Question. Did you furnish him with a memorandum of the persons who had been 
bought, or supposed to have been bought, or whose votes had been bought, to- 
gether with the names of persons by whom that could be proven ? 

Answer. I had two or three conversations with Mr. Cree. He was then editor 
of the Standard, published in Lawrence, where I reside. I had conversations with 
him, in which I urged the propriety of having these transactions investigated, 
ure in reference to which testi- 
mony has been submitted here. 

There Mr. Clarke testifies in reference to getting it up; but, mark 
you, he says he spoke to Mr. Cree, the editor of a Lawrence paper, 
suggesting it to him, and Mr. Cree comes forward and swears posi- 
tively that Mr. Clarke with his ow. .and wrote out a list of names, 
quite a number, and gave them to him to publish in his paper, stat- 
ing the fact to be that they were all bribed, and he handed it to Mr. 
Cree to publish, and it was published. And yet Mr. Clarke, in his 
own testimony, cannot name a solitary man; but he himself was the 
man who went to the newspaper editor and gave the names and had 
the publication made, and had the charge first made in Kansas, that 
certain men—naming them, pointing them out on the journal giv- 
ing the list—were bribed. Yet he is an honorable gentleman, and he 
must not be disputed! The facts show that this man was the pro- 
moter of the investigation ; that he was the man who first made these 
charges; that after making the charges, and giving the names, and 
putting himself upon the record in the manner in which he did, he 
necessarily, in order to sustain his statement, must come forward and, 
when sworn, give at least some semblance of truth to what he had 
stated and published before the people of Kansas. 

Mr. President, let me now call your attention to the sworn state- 
ment of Mr. Sidney Clarke before the Kansas legislature on this very 
same question. As I read the testimony, he went to Mr. Cree and 
eb him, in his own handwriting, the names of the members of the 

egislature who were bribed, and Mr. Cree published them in his 

paper, as Mr. Cree himself swears. Now let us see what Mr. Clarke 
swore before the Kansas legislature at Topeka. On page 297 of the 
Kansas investigation you find this : 

Question. Did you or did you not give said N. Cree names of several members of 
the legislature of 1871, —_— were the name of Senator Wood, as having 
voted ay in the senatorial election of 1871? 

Answer. I gave him no list, but I talked with him about itas I would with any 
other person. 

This is what Mr. Clarke swears before the Kansas legislature 
shortly after this thing transpired ; that he talked with Mr. Cree as 
he would with any other person and gave him no list of persons; and 
he comes before our committee and admits that he pointed out on the 
journal the names of members of the legislature, but Mr. Cree comes 
forward and swears that Mr. Clarke, with his own hand, wrote the 
names and gave him the list. In a few weeks after the thing should 
have occurred, and in the Topeka investigation, he swears lhe never 
did any such thing, and he comes here and repeats it; and this is the 
honorable Sidney Clarke, in whom there is no guile! 

We asked Mr. Sidney Clarke why he did not testify before the 
Kansas Topeka investigating committee the same as he testified before 
our committee—that Mr. CALDWELL told him it cost him $75,000—-and 
I will read you his answer to show why he did not tell it. On page 294 
he is asked by Mr. Crozier : 

Question. Before you testified in that examination— 

Speaking of the Topeka examination— 
were you sworn to testify the truth, the whole treth, and nothing but the truth? 

Answer. I don’t remember the form. I think that very similar. 

Question. Did you omit to state then that Mr. Cacpwevt had said to you that 


his election had cost him $75,000, for the reason that you considered Mr. Snoddy 
unfair ? 


Mr. Snoddy was chairman of the committee, a man who voted per- 


sistently against Mr. CALDWELL. 

Answer. That was ially the but not entirely. The inve tion at 
Topeka was coke ta such a way that the witnesses were refu by Mr. 
Snoddy to be allowed to answer except such questions as he proposed to them. 


Now he says the reason why he did not testify at the Topeka inves- 
tigation that Mr. Canpwext. told him he had paid $75,000, was that 
the investigation was unfair and Mr. Snoddy did not allow him to 
answer any questions except such as Snoddy put him. Now let me 
read the questions in the Topeka investigation, and see how that is. 
Speaking about his information in regard to money and expenses : 

Question. From whom did you receive the information 1 
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The question is a fair one. He goes on and gives names, as hereto- tion. Was George Smith a member of it! 


fore, and finally he is asked : 

rom any other person { 

And he answers: 

I do not remember any other person at this time. : 

There is the answer. Being asked if he received information abou 
expenses at the legislature from any person, he gives the names of a 
tow. Then he is asked, “From any other person?” and he answers, 
‘No, sir.” Then he comes here and swears that the reason he did not 
tell it there was, that the investigation was unfair and the questions 
were not put fairly, and he was only permitted to answer such ques- 
tions as wereasked. There he was asked the direct question and denied 
it, and yet this is his excuse. 

The next witness the Senator from Indiana relies upon—and we 
only disagree so far as our theories are concerned about this testi- 
mony; he thinks one side of it is fairer than the other, and I am will- 
ing to take i¢ altogether; the next witness that my friend relies on— 
is agentleman by the name of Spriggs. Mr. Spriggs was said by my 
friend to be a highly respectable gentleman, formerly State treasurer 
of Kansas, a man that everybody believed. Now, whether everybody 
velieves Mr. Spriggs or not, is a question for the Senate to determine 
when we get through his testimony; and I ask special attention to 
the testimony of this highly respectable gentleman, formerly State 
treasurer of Kansas. I do not think a man becomes respectable 
merely because he happens to have been treasurer of some State or of 
some county. I know it is not in the evidence, but er Iam about 
as well acquainted with the history of some of these gentlemen in 
Kausas as my friend from Indiana, I live as close to where they are, 
aul know about as much in regard to them, as does my friend from 
Indiana. I happen to know that this respectable treasurer of his, of 
whom he thinks so much, was subjected to a very severe investiga- 
tion of his conduct while he was treasurer in Kansas, and that he is 
not considered so highly estimable a gentleman there as the Senator 
would have him considered here. Still, that cuts no figure in the case. 
Now let us take the testimony of this highly respectable gentleman, 
and put our estimate upon him from his own sworn statements. Let 
us see what they are. I propose to examine Mr. Spriggs for a saort 
while, and see how much weight he is entitled to. He is called and 
examined : 

Question. Where do you reside ? 
Answer, I reside at Garnett, Kansas. 


Question. Were you at Topeka during the senatorial election which we are in- 
vestigating ? 

Answer. Yes, sir. 

Question. In what capacity and for what purpose were you there ? 


Auswer. Well, I was a private citizen. I no official capacity whatever. 

He goes on and tells that he went there a friend of Mr. Carney. In 
auswer to the question “ Were they friends of Mr. CALDWELL or not ?” 
he says: 

Answer. I believe some of them voted for him afterward. They did not say 
there whether they were friendly or unfriendly. After they had retired Mr. 
George Smith said that he was negotiating with these gentlemen for their votes 
and Mr. C. B. Butler; he said his house had a note of $850 against Mr. Butler. 
Mr. Smith had been a wholesale merchant in Leavenworth, and he said their house 


had a note of $850 on Mr. Butler, and he had to surrender that note in order to get 
Mr. Butler to vote for Mr. Ca. DWELL. 


That is the testimony of Mr. Spriggs. He swears that Mr. George 
Smith told him that he, George Smith, had to release a note of $850 
that his house, a mercantile firm in Leavenworth, held against Mr. 
Butler in order to get Butler’s vote. Whois George Smith? George 
Smith is now the treasurer of Leavenworth County, elected since this 
senatorial election. So there is ope treasurer against another treas- 
urer. What does George Smith swear? You will find by turning to 
his testimony, on page 330, that George Smith swears that he never 
had any such conversation with Mr. Spriggs, or with any other man, 
and that he never did, directly or indirectly, purchase, bribe, or at- 
tempt to purchase or bribe, a solitary member of the legislature of 
Kansas, and that Mr. Butler was never indebted to the . Then 
Mr. Butler is called, the man to whom Mr. Spriggs swears $850 was 
given to secure his vote for CALDWELL. Mr. Butler comes forward and 
»wears that he never owed any such note; that he never owed the 
firm a cent, and that the whole thing is false. Mr. Spriggs, the hon- 
orable treasurer of Kansas, swearsthat George Smith, a reputable 
citizen, told him he was to give Butler a note for $850 which their 
firm held against him, and rge Smith and Butler both come up 
and swear that no such note ever existe, and that no such conversa- 
tion ever occ . 

Senators, I ask you, as honest men, on the reputation given to Mr. 
Spriggs by my friend from Indiana, whether you are to believe that 
statement, and to believe that Butler was bribed by CALDWELL for 
$850, when two honorable gentlemen swear that no such conversation 
ever occurred, and that no such note ever existed. In God’s name, I ask 
you, as honorable men, if you are to be called upon to convict a man 
upou such statements as that by merely saying that the man who 
makes them has been treasurer of Kansas, and, therefore, must be a 
respectable man. That is all there is toit. He happened to be treas- 
urer.ouce, and therefore you must believe him! 

But that is not all of Mr. Spriggs. I am not through with him yet. 
You will find on page 48 of the testimony that Mr. Spriggs swears 
that a committee was organized at Topeka, consisting of “Governor 
Carney, Governor Osborn, Len. T. Smith, Frank Drenning, and my- 
self”—that is his language. Then he was asked: 


nswer. No, sir; he was not a member of that committee. 
estion. Did that committee have a meeting? 
nswer. We had one, two, or three meetings every day. We had two rooms. 

Question. Did Mr. George Smith come to make a statement to a of these nego- 
tiations ; was he reporting to you as a member of the committee 

Answer. No, sir; I do not suppose he was. I do not know why he came to do it. 
He knew I was one of the committee; but it was not at the committee-rooms, it 
was at the hotel he had this conversation with me. 

Mr. Spri on and testifies that they organized a committee 
cvasiclinag Ut Gets neabiene? Mr. Osborn, Me Carney, Len. T. Smith, 
Frank Drenning, and himself; and he testifies that that committee 
received reports; that Mr. Len. T. Smith would report that such a 
man’s vote was a little too high, but after awhile he would come 
down; that they could get him for less. Now, I wish to call the 
attention of the Senate especially to this particular fact stated by 
this man 8 rege 

Mr. STEWART. I should like to inquire of the Senator, right in 
that connection, whether Spriggs was one of the committee that was 
operating to promote CALDWELL’s election ? 

Mr. LOGAN. That is the man. 

Mr. STEWART. And he is another one that has turned state’s 
evidence ? 

Mr. LOGAN. Yes, sir; I will state the facts, so that Senators can 
find them just as I state them. Mr. Spriggs swears, on page 48, that 
Governor Carney, Governor Osborn, Len. T. Smith, Frank Drenning, 
and himself were a committee organized to promote CALDWELL’s elec- 
tion, and that reports were made to them as to the price of votes, and 
that is where Mr. Spriggs got his information about this $850; that 
at this place this man, George Smith, told him of the fact. 

Let me call the attention of the Senate for one moment to the tes- 
timony of this honorable gentleman, Mr. Spriggs. My friend, the 
Senator from Indiana, wants you to believe, upon the testimony of 
Mr. Spriggs, that there was such a committee. Mr. Len. T. Smith 
comes forward and swears that there never was any such committee 
organized. Frank Drenning comes forward and swears that no such 
committee ever existed. Mr. CALDWELL states that no such commit- 
tee ever existed. Every man who was called swears that no such 
thing ever occurred; and yet he is contradicted by every man he 
mentioned belonging to the committee, all of whom swear that his 
statement was false; still the Senate is asked to believe that his state- 
ment is true. 

That is the character of the testimony we have here, and that is 
the witness. I could tell the secret of this action of Mr. Spriggs, but 
I will not do it. It would be no testimony. But the idea that we 
shall be asked to condemn a man to everlasting infamy, to brand him 
as Cain was branded and marked to go out before the earth to be scoffed 
at by everybody ; that his children may be marked in after times by 
such testimony as was adduced before this committee inst this 
unfortunate man, because he happened not to be so well versed in 
the arts of men as others are! I say pause long before you perpetrate 
such an act as this. Why, sir, you could not, in any State, convict a 
man before a jury for the smallest offense,on such testimony as this, 
no matter whether his character was or bad. There is not a 
court on earth bat would instruct the jury that the evidence was 
conflicting, and therefore of doubtful character. 

Mr. Spri also swears that T. J. Anderson told him that he had 

iven a thousand dollars for Mr. Crocker’s vote for CALDWELL. 

hat does Mr. Anderson say? Mr. Anderson was called on the 
stand, and you will find his testimony commencing at the bottom of 
page 70. 

On page 71 you will find the following statement by him, to which 
I call the attention of the Senate: 

Question. State, Mr. Anderson, to this committee what you know, if anything, in 
regard to the use of money or other corrupt means to procure votes for Mr. CALD- 
WELL for the Senate, either upon the part of Mr. CALDWELL or any of his friends. 

Answer. I know of no money neeng mae to purchase votes directly or indirectly. 


jaestion. You know of no mone 


nswer. Nomoney. Le some money as the agent of the road in our 
own legislative matters, in 


g and wining members, and so on, which is usual, 
I believe. 


I read that awhile ago. Right in this connection, before I go 
further, I desire to call attention to one point made the other day 
by my friend, the Senator from Indiana. He exhibited a great deal 
of anxiety about a ten thousand dollar check that was drawn by Mr. 
Anderson in favor of the attorney of the Kansas Pacific Railroad. Mr. 
Anderson states in his testimony that that money was drawn for taxes 
and for other purposes, but that not one dollar of it was used for the 
benefit of Mr. CALDWELL. Mr. Anderson does say that that road re- 
quired legislation from that legislature, and that he used money in 
aeging: wane and in giving dinners to the members of the legislature 

other people. That accounts for the money which my friend from 
Indiana thinks, of course, must have been used for CALDWELL, —_ 
there is not one scintilla of testimony to show that one dollar of it 
was ever used in his interest. If there is, 1 do not remember it. —_ 

Mr. MORTON. Does my friend _ that Governor Carney testi- 
fied positively that Len. T. Smith him two days before the elec- 
tion that he aes eat repeives en from = Kansas oan hype 1 
Compary, and t @ was now in speaking con- 
duct of the canvass? That is the positive testimony of Governor 


Carney. 

Mr. LOGAN. No, sir; I do not —_ that Governor Carney swore 
that; neither do I forget that Len. Smith swore that Governor Carney 
did not tell the truth. 
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Mr. MORTON. So far as Mr. Len. T. Smith is concerned, my friend, 
I presume, does not forget that after we had examined him for two 
hours, and he had testitied over and over again that he knew of but 
the use of $7,000 that had been paid to Mr. Carney himself, he dropped 
a remark which was seized on by the committee, and being pressed 
upon it, he then revealed the $15,000 teansaction. Right in the face 
of what he had testified to a dozen times, that the $7,000 was all he 
knew about, he revealed the $15,000 transaction, and remarked in his 
confusion that he had not intended to tell about that if he could help 
it, and then went on to swear to a state of facts wholly inconsistent 
with the idea that Mr. Carney had got the $7,000. 

Mr. LOGAN. Well, Mr. President, I was not particularly discuss- 
ing Mr. Carney’s testimony. I shall discuss it, however, before I 
conclude, to the satisfaction of the Senator, for 1 propose to hold on 
to that for awhile. 

Mr. STEWART. I should like to hear the Senator from Illinois as 
to the value of the testimony of a witness who acknowledges that 
he blackmailed a candidate for the Senate. 

Mr. LOGAN. It is no answer for the Senator from Indiana to get 
up here and attack Mr. Len. Smith. I am talking about the testi- 
mene two men compere’ together; and when he speaks about the 
$10,000, I do say, and I defy contradiction, there is not one scintilla 
of testimony here that shows that one dollar of that money ever 
went to purchase a vote or to influence a vote in that legislature. 
Undoubtedly there is a fruitful imagination at work in this case that 
can fancy that money was used when there is no testimony whatever 
that it was used, just as though you were to say that because a man 
draws money to-day, he must necessarily use it for corrupt pu . 
We are not required to come to a conclusion of that kind ; we are not 
expected to do so unless there is testimony upon which to base it. 

ut I was speaking of Mr. Spriggs’s statement about Mr. Ander- 
son having made this remark, and have shown you that Mr. Anderson 
says he never made any such statement ; that he never used a dollar 
in the election; he knew of no money whatever being used, and never 
said any such thing to Mr. Spriggs or to anybody else. I am there- 
fore se Mr. Spriggs in one to other witnesses who have 
contradicted him. Now, when Mr. Spriggs is held up as being a very 
honorable man, why should not Mr. Anderson be held up as being 
equally honorable? I have said that I could reveal the secret work- 
ings of this thing from Mr. Spriges’s own pen, but I refuse to do it, 
because it is not testimony. I did not know it in time, or I would 
have made it testimony. 

Mr. Anderson testifies as follows : 

estion. I will ask if you were present at one time at an interview between 
Mr. Carson and Mr. Crocker, a meee of the legislature from Linn County ? 

Answer. I was interviewed by Mr. Carson; Mr. Crocker I do not know. } might 

a have spoken to Mr. Crocker during the session, as I did to all the mem- 


probably, at some time during the session. Personally I do not know him, 
and never had any conversation with him on that subject. 


Question. Did you make any arrangement with Mr. Carson by which he was to 
procure the vote of Mr. Crocker for Mr. CALDWELL ? 
Answer. No, sir. 


a. You state that unqualifiedly ? 
uswer. I state it unqualifiedly and most positively. 
Again Mr. Anderson was asked : 
uestion. Do you know Mr. Spriggs? 
pswer. I do. 
uestion. Did you ever have a conversation with him in regard to some money 


which was in Mr. Carson's hands, which had been paid back to him by Mr. 
Crocker ? 


Answer. I think not. 

Question. Are you sure of it? 

Answer. I am very positive. 

There is the language of Mr. Anderson. Spriggs swears further 
that Frank Drenning had put $2,000 for votes in the treasury of a 
certain county in Kansas. Mr. Spri says he understood that to be 
80; that is to say, somebody told his aunt, and his aunt told her niece, 
and her niece told Mr. Spriggs’s nephew, and Mr. Spriggs’s nephew told 
Mr. Spriggs that Mr. Drenning had placed $2,000 in the county treas- 
ury to pay for the votes of the members from his county. What does 
Mr. Drenning say, (page 3737) In the first place, when Mr. Dren- 
ning’s attention was called to the fact, by the Senator from Indiana, 
that Mr. Spriggs swore that he was a member of that committee, he 
testified as follows : 

Question. What do you know about a committee of six in the interest of Mr. 
CALDWELL there? 

Answer. Weil, I didn’t know there was any such thing as a committee. I didn’t 
know of any being at Topeka. 

That is the testimony of Mr. Drenning, a man who, Mr. Spriggs 
8W was on the committee with him. What does Mr. Drenning 
swear in reference to the $2,000 question ? 


Question. Did ever tell Mr. substantially this: that you had put 
money in the hans of the ute te Sonasiare the old treasury of Ke. 






maha County—two thousand dollars, for the votes of members from that county! 
Answer. I never told Mr. any such thing. 
Or anything 
. No, sir; nor it, to him or any other person. 


Mr. Spriggs testifies to conversations with four different men on that 
committee, and each one of those men comes here and swears pos- 
itively that no such committee existed, and each one positively swears 
that he never had ry eres with Spriggs in reference to the 
matter he mentions; but yet we must believe Mr. Spriggs and dis- 
believe all these other men! “Why? Because if you believe these 
men and disbelieve Mr. Spriggs, the Senator from Kansas goes aquit ; 
if you believe Mr. Spriggs and disbelieve five other men, more hon- 


orable than he, then the Senator must be convicted. 
convict somebody comes up with such great force now that we must 
have a victim, and inasmuch as possibly, by the lapse of time, one 
has escaped, we must have another, and, therefore, testimony must 
be pressed to its utmost limit; it must be made strong when it is 





The desire to 


weak, and made weak when it is strong in his favor. 
Now, Mr. President, digressing for a moment before I go on with 


the testimony, it is true that we are so constituted that the winds 


waft us to anc fro, and when the breeze is blowing in the direction 


of the overthrow of some individual we naturally follow along in the 
gale; but I believe that the great God who made man loves men who 


ave the courage to stand against this tempest of persecution, and who 


show their manhood by standing up for the right, that no man shall 


be destroyed unjustly by his fellow-men, if they can prevent it. So 
far as I am concerned, the tempest may howl; but before I will lend 
my. aid to the persecution of a man whom I do not believe to be legally 
guilty of any offense for which he can be punished, as it is proposed 
to do here, I will, if necessary, throw myself into the breach, even at 
the risk of suffering from the weapons of reproach. 

Now, returning to the line of argument, let us examine our friend 
Spriggs a little further. Mr. Drenning says Mr. Spriggs was mistaken. 
Of course Mr. Drenning does not say that Mr. Spriggs was willfully 
mistaken; but he was mistaken; no man can doubt that. 

Mr. Spriggs, further on in his testimony, says that Len. T. Smith 
told him that he, Smith, said he offered Sears $2,500 for his vote, but 
could not give $5,000. Sears’s price was $5,000, but Smith told Spriggs 
he had offered him (Sears) $2,500. Mr. Smith comes forward and says 
(on page 429) that he never made any such statement to Mr. Spriggs, 
nor to any other living man; and that, if he had made such a state- 
ment, it would have been untrue. What does Mr. Sears say, the very 
man whom Spriggs swears Smith said he had this conversation 
with, and who is not implicated by being bribed, nobody pretending 
that the money was given to him? He comes forward and testifies 
as follows: 

uestion. Do you know Mr. Len. T. Smith ? 
newer. Yes, sir. 

Question. What conversation, if any, did you have in the senatorial canvass in 
no to the selling of your vote, with Mr. Smith? 

nswer. I never interchanged a word with Mr. Smith during the entire senato- 
rial contest upon the subject—nothing except to interchange the ordinary courte- 
sies of the day. 

There is the testimony of Len. T. Smith and the testimony of 
Mr. Sears, both positively and emphatically contradicting the testi- 
mony of Mr. Spriggs; therefore 1 repeat that the testimony of Mr. 
Clarke and of Mr. Spriggs, on every material point that they testify 
to, has been disputed by from two to four witnesses of better charac- 
ter than themselves. 

Let us go further with Mr. Spriggs’s testimony. He testifies that on 
Tuesday, precisely one week prior to the election in Topeka, he had 
a conversation with Mr. CALDWELL in Mr. CALDWELL’s own room. 
That he went to see Mr. CALDWELL, and Mr. CALDWELL told him that 
if he found any voters who wanted to sell their votes he should refer 
them to Len. Smith, but that if he should find a gentleman who would 
not sell his vote, but would take money for his expenses, to send him 
either to him (CALDWELL) or Len. T. Smith. Now, sir, mark this fact: 
Mr. Spriggs was asked the question, “Are you certain as to the 
time?” He replied, ‘If you will tell me when the election took 
place, then I will tell you the exact day.” We then told him that the 
election took place on Tuesday the 24th. Said he, “ Then I know posi- 
tively that it was the Tuesday prior to the election.” He stated that 
positively after fixing the time of the election. Now, sir, we have 
the testimony of three witnesses—the testimony of Len. T. Smith, 
the testimony of Mr. Legate, and the testimony of Dr. Thomas—as to 
the whereabouts of Mr. CALDWELL at that time. Mr. Spriggs, after 
we had told him that the election was on T ay the 24th, said, 
“Then I am positive that this was on the Tuesday prior to the election.” 
Hence he tixed it on that day, which was the 17th of the month. Mr. 
Smith swears that Mr. CALDWELL left Topekaon the 13th, and remained 
in Leavenworth until the night of the 19th. Mr. Legate says that 
Mr. CALDWELL left Topeka on the 13th, and remained there until the 
night of the 18th, and came to Topeka on the two o'clock train on 
the night of the 18th. ‘What does Dr. Thomas swear? 

Question. Dr. Thomas, where do you reside ? 

Answer. In Leavenworth City. 

Question. What is your business ? 

Answer. I am a practicing physician and surgeon. 

Question. Do you know Mr, CALDWELL ? 

Answer. Yes, sir; “ery well. 

—_ Do you know where Mr. CALDWELL was on the 17th January, 187i? 

nswer. He was in his sick-chamber ; sick. 

b or rag, Where? 

nswer. At his residence. 
Question. Where ? 
Answer. In Leavenworth. 
nestion. You say he was in his sick-chamber ? 

Tiecan Yes, sir; at his residence in Leavenworth. 

Question. How long before and after January 17, 187|, was he at home? 

Answer. Mr. CALDWELL was at home—— 

The CHAIRMAN. First, what day did the ballot take place ? 

Mr. CALDWELL. On Tuesday, 24th. 

By Mr. Crozier: : 

Question. How long pee the 17th and subsequently thereto was Mr. Caco 
WELL in Leavenworth 

Answer, To the best of my knowledge, from Saturday, 17th, to the following 
Monday, inelnsive. He was in his sick-chamber at his residence in Leavenworth, 

uestion. Were you ia his sick-chamber on the eth! 
nswer. I was. - 
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Question. Was he there? 
Answer. He was there. 


He testifies that he prescribed for Mr. CALDWELL on that very day, 
and that that night he (CaLpwet1) left for Topeka. There isnot one 
scintilla of that testimony of Mr. Spriggs from beginning to end, that 
is material to this question, that has not been contradicted by the 
best character of evidence. So that this conversation between Mr. 
Spriggs and Mr. CaLpwELtv in which Spriggs swears that Mr. CALDWELL 
told him that if he (Spriggs) found men who wanted to sell their 
votes, to send them to him, (CALDWELL,) could not have taken place ; 
it is not true in point of fact. It was an impossibility, because Mr. 
CALDWELL was in Leavenworth at the very moment that this man 
swears positively that he had this conversatian with him in his room 
at Topeka. 

Now, Mr. President, we come to testimony that is very reliable— 


* the testimony of a —— by the name of Carson. Perhaps you 


recollect him. My friend from Indiana thinks that a certain man by 
the name of Gtoulne was bribed because a man by the name of Car- 
sou testified that he got a thousand dollars. Let us se who Mr. Car- 
son is. My friend, the Senator from Indiana, said to me the other 
day I did not believe some of these people, and that I must believe 
the statement of witnesses on their side. Iam not going to ask my 
friend from Indiana if he believed Mr. Carson. I do not propose to 
defend this case in any such way as that. I do not think that is the 
legitimate way to argue the case—to ask somebody what he believes 
about this man or that; but let us have the facts. Mr. Carson says 
he was once a merchant ; that he went up to Topeka, but that he did 
not have any particular business there. He was a good deal like a 
man who was once indicted for counterfeiting. The jg meee did 
not prove anything against him, but called up one of his neighbors, 
and asked him if he knew the character of the man. He said, cer- 
tainly he did. “What is his occupation?” “Well,” said he, “I do 
not know exactly; he is generally hammering around in the coun- 
try.” ‘* What do you mean by ‘hammering around’?” “ Well, pass- 
ing a few dollars of counterfeit money, and things of that sort.” 
{[Laughter.] I do not know anything about Mr. Carson or about 
what his occupation is; neither do I think any of the committee can 
tel! from the testimony what it is, nor do I think anybody else can, 
except that every witness who was asked about him said he would 
not trust him with a penny, and would not believe anything he would 
say. 

This man Carson swears that he went to Judge Crozier and asked 
Judge Crozier if he could sell thirteen votes. The judge told him that 
that was a matter he did not know anything about; he did not have 
anything to do with that kind of business. “Well,” said he, “ judge, 
if 1 had votes to sell, and if I was to sell them, could I take a receipt 
for them if I sold them?” This is the witness who comes here to 
prove that Mr. CALDWELL is a dishonest man! Carson testifies that Mr. 
Anderson paid Mr. Crocker a thousand dollars for his vote, but that 
after he paid Crocker the thousand dollars he would not vote for CaLp- 
WELL, and that after Crocker failed to vote for CALDWELL, Anderson 
told him to get the money back. Carson says he went to Crocker and 
made him pay back the money. We asked Carson, “What did you 
do with the money?” He said, “T kept it; I thought I was entitled 
to that myself.” [ Laughter. ] 

Now, what is the truth about it? Mr. Anderson comes forward and 
swears that he would not trust Carson with a penny; and there was 
not a witness on the stand who would have trusted him with a cent. 
Mr. Anderson swears that he never had any conversation with him on 
the subject; that the statement is wholly and totally false. Mr. 
Crocker, who was not in the State, hearing of the fact, publishes a 
card in which he denies the whole transaction, and asserts that 
the charge is false and villainously so; and Mr. Snoddy, another mem- 
ber whom this map.mentioned—who was, I think, president of the 
senate, who op ‘Mr. CaLpwett and did not vote for him, but 
was a candidate himéelf, though he received very few votes—asserts 
that it is totally and wholly false. 

What else do we know about this man Carson—one of these honor- 
able gentlemen who is persecuting Mr. CALDWELL? He came here 
to Washington, I think, about a year ago, as his own testimony shows, 
stopping at a hotel in this city. A highly respectable gentleman from 
Kansas by the name of Captain Insley was also here at the same time. 
This man Carson, while here at that time, drew up an affidavit, in 
which he charged Mr. CALDWELL with having procured Crocker’s 
vote for $1,000—the same charge he makes in his testimony. He did 
not swear to the affidavit, but went to Mr. Insley, a friend of Mr. 
CALDWELL, showed the affidavit to him, made him read it, and told 
nim that he would publish that affidavit on CALDWELL unless CaLp- 
WELL paid him money, and requested Insley to go and tell CALDWELL 
so. Insley did tell CALDWELL so, and Mr. CALDWELL’sS —— Mr. 
Insley was, “Tell hirn to publish it if he wants to; it isa This 
shows the character of this witness. He came here a year and 
undertook to blackmail Mr, CALDWELL, by threatening to pu an 
affidavit, and after Mr. CALDWELL told Mr. Insley that he would have 
nothing to do with Carson, that he had never seen him and did not 
know him, and could not point him out, yet this man, having failed 
to blackmail Mr. CaLpWELL, failed to get money from him, told Mr. 
Insley that if he could not get money to pay his hotel bill he would 
“eut on that,” as he called ft, and go home without paying it. This 


is one of the witnesses brought here to persecute prosecute men 
in this Senate-chamber. is is the kind of evidence we have here 


in this case, and the published testimony states every fact precisely 
as I have stated it. 

The next witness who comes forward inst Mr. CALDWELL 1s 
another highly respectable gentleman. My friend, the Senator from 
Indiana, said the other day in his remarks that no man who heard 
the testimony could fail to believe old man Chester Thomas. O, he 
was a fore creature! He comes forward, and what does he testify ? 
He admits that he offered to buy the vote of a Mr. Steele for $1,000, 
but at the same time he admits that he had no authority from any- 
body to make the offer. He admits that he did not have the money 
to give, and that he had never talked with anybody on the subject. 
We asked him why he made the offer. He said because he wanted to 
defeat Mr. Clarke, and he was willing to make any kind of promise 
to get a vote. This is the kind of bribery Mr. CALDWELL is guilty of. 
A man outside, that Mr. CALDWELL knew nothing whatever about, goes 
to a member, as he says, and offers him $1, for his vote. The 
member refused it, denounced him, and would have nothing to do 
with the offer; and Thomas swears he had no authority to make the 
offer and did not have any money to give. But who is our friend 
Thomas? We have read of a man by the name of Thomas who was 
a doubting man. This may not be a doubting man, but he is cer- 
tainly a doubtfal man. [Laughter.] I dislike to say these things, 
because the witnesses on the other side are all honorable gentlemen ; 
but unfortunately Mr. Thomas was arrested by General Sheridan for 
stealing cattle in Texas; (I say nothing but what the record will 
bear me out in.) He sued General Sheridan for false imprisonment. 
The ease was tried in Topeka, and General Sheridan proved the 
charge, and Thomas failed to get a cent for false imprisonment. Gen- 
eral Sheridan proved that he had authority for end was justified in 
arresting Thomas; hence the general was excuse. That is the hon- 
orable Mr. Thomas! That is the character of the men who come here 
to put down a Senator, and that is the character of testimony that 
Senators rely upon in order to destroy their fellow-Senators! 

The next testimony that my friend from Indiana relics upén is the 
statement in regard to some checks that were given. He says that Dr. 
Morris drew a check on his own bank for $5,000. That is true. There 
was testimony that Dr. Morris drew a check for $5,000. Dr. Morris 
was at Topeka, and my friend from Indiana says that Dr. Morris was 
a friend to Mr. CALDWELL. That isalso true. Is it to be presumed that 
Mr. CALDWELL’s friends do not en in business the same as other 
people? Does my friend from Indiana trace a dollar of that $5,000 
to anybody? Does he show that a dollar of it was ever expended in 
this election? Does he show that a dollar of it ever went into the 
hands of anymember? Dr. Morris drew a check on his own bank for 
$5,000, and that is all we know about it, and that is all there is about 
it. He hada right to draw it, and what he did with the money nobody 
knows. He is a business man, and is it such an unusual thing, for a 
man engaged in business to draw a check on his own bank? Are we 
to presume that every time a man draws a check, he uses the money 
for corrupt purposes? If the presumption is that every time a mem- 
ber of Congress draws a check in the city of aera he uses the 
money for corrupt purposes, each one of us might indicted, and 
tried for it, too. But the presumption is that a man is innocent ; 
there is no presumption that he is going to commit a crime because 
of the fact that he drawsacheck. That proves nothing in the world, 
except that he drew that money. That is all you can make of it, and 
that is all there is to it. 

But my friend argues that Mr. CALDWELL drew a check on some 
friend of his for $10,000 ; that there were some $40,000 passed back and 
forth, and he cannot tell anything about it, nor could anybody else ; 
but becanso checks were drawn, therefore the money was used for 
corrupt purposes! My friend knows that in the examination of the 
bank-books from Leavenworth the evidence shows that there was 
nothing extraordinary in the use of checks during that month, either 
in Mr. . T. Smith’s account or in Mr. CALDWELL’s account. Would 
it not be fair for bim to ns Why is it that you take the ac- 
count of a man for a month and show used a amount of 
money, and do not take the account for the preceding month, or the 
succeeding month? The evidence shows that Mr. CALDWELL was 
largely en in railroading, in building a railroad, and that he had 
money <= ted in Philadelphia, and at times drew eo Cooke 
& Co., and at times upon banks, sometimes one and then 
another, in order to prosecute his business, and the books show, and 
the testimony shows, that there was nothing irregular, nothing to 
create or astonishment, in the amount of drafts drawn during 
that month; that it was merely in the ordinary course of business ac- 
cording to regales bark account; and yet there is a great deal made 
out of that. You might as well say to me “Why, LoGan, you drew 
$40,000 this month; what have you done with it? You must have used 
it for some corrupt ” You do not ask how much was required 
for my business; you do not state that last month I drew $40,000 also. 
For what? To prosecute my business. oe er extraor- 
dinary, then, in this month’s drafts on t ? at was just the 
condition of the business of Mr. CALDWELL} it was the condition 
divers at apuion desing that sooth word neil il oomspeaciaha with 

wn at month were com t 
what they were the month before, as the books show ; and yet we 
are asked to believe that it was all corrupt. You can drive any man 

if you will take that character of testi- 
mony, if you charge him with an improper use of money this month 
his although he uses no more 
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than he ordinarily does in his business transactions. That seems to 
be a strange way of —— men. The evidence showed that Mr. 
CALDWELL waeege y en in business, and had been for years ; 
that his deposits were large, and had been for years; that his drafts 
were and had been for years. Because he happened to be elected 
to the Senate, his business did not stop, but went on that month 
the same as any other month; and yet we are asked to say that the 
money which was used in his business that month must oes been 
used for corrupt purposes. That is a strange process of reasoning, to 
me. I cannot understand it. It is not a process of reasoning that 
strikes my mind with a great deal of force, and yet it appears to have 
made a deep impression on some other minds. 

Havin eae until three o’clock without concluding, 

Mr. ART. The Senator from Illinois gives way that I may 
move that the Senate proceed to the consideration of executive 
business. 

Mr. STOCKTON. I desire to say something to the Senate on this 
question, and I am obliged to leave here this evening at forty minutes 
past five to fulfill an engagement, and unless there is something par- 
ticular] aes executive session, I should like to proceed now. 

The PRESIDE tempore. Does the Senator from Nevada 
withdraw his motion for the present ? 

Mr. STEWART. The Senator from Illinois is not through with his 
speech, and will not be for some time. 

Mr. MORTON. I suggest that the Senator from New Jersey be al- 
lowed to go on now, and that the Senator from Illinois be permitted 
to conelude his speech to-morrow morning, if he desires to do so. 

The PRESIDENT pro tempore. The Senator from Indiana suggests 
that the Senator from New Jersey be allowed to proceed now, and 
that the Senator from Dlinois conclude his remarks to-morrow morn- 


ing. 

‘ir, LOGAN. I have no objection to that. 

Mr. STOCKTON. I would not ask that. I had no idea of interfer- 
ing with the Senator from [linois. 

‘The PRESIDENT pro tempore. The Chair understands that the Sena- 
tor from Illinois is quite willing to suspend his remarks at this point. 

Mr. LOGAN. I am perfectly willing to give way to the Senator 


from New Jersey, if I am to be permitted to have the floor to-morrow 
morning. 


RAILROAD LANDS OR BONDS. 


Mr. CONKLING. Before the Senator from New Jersey proceeds, I 
ask leave to offer the following resolution : 

Resolved, That the Committee on the Judiciary be instructed to inquire and re- 
port, at the next December session of the Senate, whether the Union Pacific Rail- 
road Company, or any eet authorized to build a branch road to connect 


therewith, or any assignee of such company, will be entitled to lands or bonds for 
any road which such company may hereafter constru 


mittee shall the executive officers of the Government are requested to issue 


no bonds or patent certificates that may be claimed for roads constructed and re- 
ported after this date. 


The resolution was considered by unanimous consent and agreed to. 


ELECTION OF SENATOR CALDWELL. 

The Senate resumed the consideration of the resolution submitted 
by Mr. Morton on the 6th instant. 

Mr. STOCKTON. Mr. President, it being perfectly understood that 
I proceed d the acquiescenge and the desire of the Senator from Illi- 
nois, it will give me t pleasure to present to the Senate the few 
legal propositions that I desire to present in this case. I have noth- 
ing to say in reference to the facts of the case, save this: that vol- 
ume of testimony is of no earthly use except, perhaps, to show to the 
country the condition of things that exists in some of our States in 
reference to the election of Senators. So far as this question is con- 
cerned, in the limited view that I take of it, so far as it comes before 
us as judges, all the evidence in the case has no bearing at all upon 
the j ent which we are called upon to give. 

It may not be inappropriate to say that no graver tase was ever 
presented to the Senate of the United States. It is a question that 
involves the very foundations of our Government. It is a question, 
the r decision of which may be more important to us and our 
fava than any question that has come before Congress for years. 

am not in favor, and never have been, of obliterating all the land- 
marks of our fathers; and I know there are gentlemen in this cham- 
ber, and on the other side of the chamber, who feel as I do, that the 
time has come to stop, to pause, and look well, before, for any party 
panes (which I do not ch in this case) or any other purpose, we 

down any more of the land-marks which our fathers set up to 
protect the people iu their rights and the States in theirs. 

In this report I find the following: 


Th in Weotiied by Mr. Lee. T. “ a former business partner of Mr. CALp- 


a active at the time on and during this ena 
that he made an renee i Thomas Carney, of Leavenworth, by which, in 
consideration that Mr. Carney should not be a candidate for United States Senator 
panee Ce ingisletore of Kahane, and should give his influence and support for Mr. 
CALDWELL, Mr. CALDWELL should him sum of $15,000, for which amount 
notes were given, and afterward paid. 

I find, turning to another page : 

The fe ere es, Serie is full, and shows that the canvass of Mr. 
CALDWELL was corrupt, that money was the chief argument relied 


<i 


think that that much of the testimony is all that I need to refer to; 


two cover the vous I take it, the whole mass 
this y is idle and ess. If I can demur to those two 


st 









ct; and that until said com-— 





points, if my duty as a judge obliges me to demur to these proposi- 
tions, I cannot permit myself to examine the testimony further 
before coming toa decision; if, in other words, the Senate of the 
United States, who, we are told, are the judges of the qualifications, 
elections, and returns of their members, have no cognizance of this case, 
if the testimony be all true, then I think it were better not to waste 
more time in examining this testimony. 

Mr. President, the views that I am submitting are presented 
hastily and without preparation, for I did not expect to in the 
Senate to-day, but still they are not crude thoughts, although the 
language be so. Circumstances have occurred in my life which have 


made it my duty to examine these questions before, and my views of — 


the constitutional points involved are not hastily formed, although 
they may be crudely expressed. The Constitution says: 


The Senate of tho United States shall be composed of two Senators from each 
State, chosen by tke legislature thereof for six years. 


I beg leave to ask the attention of the Senate to that word “chosen,” 
selected, elected, eligere, chosen, the wish manifested, the choice of the 
legislatures of the States. That is where the power exists, and no 
man can ever take his seat honestly in this body, and no man can sit 
in this body, unless he is the choice, the wish of the legislature of his 
State. The first question that comes up, therefore, in every one of 
these cases is, is it the legislature of the State? and the next ques- 
tion is, did they choose? and further than that there is no question, 
and there never has been a question. In all the great debates that 
have taken place on matters of this kind, on this provision of the 
Constitution, arguments made by the ablest men that this country 
has produced, in which Mr. Bayard, and Mr. Clay, and Mr. Badger 
took part, the question always was this, and this only, was it the 
legislature, and did they choose? and there never wasany other ques- 
tion. As to the matter of qualification, of course the reasons which 
disqualify a man, being given in the Constitution, were always plain 
and simple questions of age and citizenship. 

It so happens that in this case we have no doubt that it was the 
legislature that elected. That position is not controverted. 

n Mr. Harlan’s case the majority of the two houses were gathered 
together without such resolutions as the State legislature required to 
bring them into joint meeting. They voted and elected Mr. Harlan, and 
he was unseated. Why? Because the Senate held that it was nothing 
but a mob; that where two bodies were required to act separately, 
and then to join, they must do that act as prescribed; that their 
meeting together as individuals, no matter if the time and place were 
such as were required, did not make them the legislature. 

In the case that occurred from New Jersey, where the majority 
committed the power to a plurality to decide who should be the Sen- 
ator, after a long discussion, after great debate, in a time of great 
political excitement, it was held that the majority could not permit 
the plurality to decide, because they must have the legislature there. 

These examples are sufficient for me to show you that the question 
in these cases always has been, was it the legislature? That question, 
I say, happily does not embarrass us in this case. It was doubted in 
early times whether these elections could take place as other than 
legislative acts—whether they could be made in joint meeting at all. 
The earliest commentators and the last commentators say that, if it 
were not for precedent to the contrary, it would even now be held 
that these elections should take place as legislative acts; that au- 
thority alone justifies an election in joint meeting. An examination 
of the customs of the different States shows that the manner of elec- 
tion was almost as varied as the number of the States theingelves. 
Why was this? Because Congress had power to prescribe the time 
and manner of holding elections for Senators and Representatives, but, 
in the absence of any prescription by Congress, each State was eft to 

rescribe for itself. The method of electing members to the Continental 

ongress in my own State was the method by which I was elected when 
I was first sent to the Senate. The two houses assembled in joint 
meeting, and every joint meeting made its own rules for its own gov- 
ernment, for the elections to be made by it. Congress, however, has 
since prescribed, as it was authorized by the Constitution to do, the 
time and manner of electing Senators; but until Congress did so pre- 
scribe, each State had a right to prescribe for itself, and the Senate 
could judge only whether the election had been according to the 
manner prescribed by the State. The Senate are not judges of the 
election, in the broad sense of the term. They never were made 
judges of the election in the sense contended for. There is no such 
power given to the Senate by the Constitution. They are judges of 
the time and the manner of the eluction ; but when a man comes here 
with credentials from a State, if they are in form, the rule in old 
times was universal, to receive on the prima-facie evidence presented 
by his credentials. When, however, after the civil war, we adopted 
a new rule; when the relations of States became uncertain; when, 
to use the phrase of the Senator from Indiana, “we began to deal 
with States ;” when the question arose as to whether States were in 
the Union or out of the Union, we began to refer credentials to com- 
mittees. Now, you remember, we have prescribed by statute what 
the credentials are. On those credentials coming here, unless there 
is something to oppose the prima-facie case, unless there is something 
to show according to the modern doctrine that the State sending the 
member here is not in a healthy condition ; or unless there is a charge 
of fraud on the face of the etédentials themselves, the gentleman pre- 


senting them is admitted, of course. Then, how much farther can we 
got The time and the manner may be prescribed by the States in 
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the absence of prescription by Congress, bat both are now prescribed 
by Congress. That which Congress could do, that which the States 
did do before Congress acted, that is the power and the sole control that 
this body has over the election, the sole subject of their judgment as 
judges of if. 

Mr. MORTON. Will the Senator allow me to ask him a question ? 

Mr. STOCKTON. Certainly. 

Mr. MORTON. I understood the Senator to say that the Senate was 
not the judge of the election. 

Mr. STOCKTON. Iam coming right to that point I will answer 
any inquiry that the Senator desires to put with great pleasure, but 
this question is the very point I am now coming to naturally in 
the course of my remarks. 

Mr. MORTON. I only wish to know whether I understood the Sen- 
ator correctly or not. 

Mr. STOCKTON. That is the view I intend to present to the Sen- 
ate. I stated it as broadly as I could, with the object of attracting 
the attention of the Senator from Indiana and other Senators to 
the proposition. I stated it as broadly as it can be stated, and if 
the very words may not be strictly correct—if too broadly stated—I 
am glad that its breadth has called attention to the view which I am 
trying to impress upon the Senate, tothe fact that it is the manner 
avd form of election alone which the Senate can consider, of which 
they are judges. 

It will be recollected that, by section 3 of Article I, “the Senate of 
the United States shall be composed of two Senators from each State, 
chosen by the legislature thereof” —that is, elected by the legislature; and 
section 4 of the same article provides that “the times, places, and 
manner of holding elections for Senators and Representatives shall 
be prescribed in each State by the legislature thereof; but the Con- 
gress may at any time by law make or alter such regulations, except 
as to the place of choosing Senators;” and then, immediately after 
that, comes the clause, “ Each House sball be the judge of the elec- 
tions, returns, and qualifications of its own members.” I know very 
well that the power of dealing with States has been stretched to a 
great extent under that clause of the Constitution which guaran- 
tees to each State a republican form of government. At the time 
the Constitution was adopted that phrase, “ republican form of gov- 
ernment,” meant nothing whatever except that the Government 
should not be monarchical; and yet that clause has been used 
to stretch that word “republican” to do anything you pleased in 
the Southern States. Here is the word “elections.” The Sena- 
tor, asks me whether I insist that we are not the judges of the 
elections of Senators. I say I do. The language is, “ Each House 
shall be the judge of the elections, returns, and qualifications of its 
own members.” The Senator is too good a lawyer to believe or to 
insist that he can take that single word “ election” out of its con- 
nection, deprive it of the control which the first clause has over it, 
which says that the Senator shall be chosen by the legislature, and 
deprive it of the control over it of the clause immediately preceding, 
which says that “the times, places, and manner of holding elections 
for Senators shall be prescribed in each State by the legislature there- 
of; but the Congress may, at any time, by law, make or alter such 
regulations, except as to the place of choosing Senators.” Do not 
both these clauses control the power you have over the elections? 
How c&n the aan legislature of a State choose a Senator to be 
their representative here, if you at any moment, under the plea that 
you are the judges of the election, determine whether he is a proper 
person to be here? No, sir; on this pretense you may turn a man 
out to*morrew because he is a Roman Catholic, and the next day turn 
a man out because he is a Methodist, and the next day turn him out 
because he is disloyal. The word “choice” absolutely expresses the free 
will and expression of desire on the part of the legislature of the State. 

That the words “chosen” and “elected” are used in the Constitu- 
tion as synonyms is manifest from other clauses in the Constitution: 
‘Who shall not when elected be an inhabitant of the State for which 
he shall be chosen.” “The Senate shall choose their other officers, and 
also a president pro tempore.” “Each House shall be the judge of the 
elections, returns, and qualifications of its own members.” “ No Sen- 
ator or Representative shall, during the time for which he was elected.” 
‘The House of Representatives shall be composed of members “ chosen ” 
every second year. No person shall be a Representative who shall 
not, when “ elected,” be an inhabitant of the State inwhich he shall 
le “chosen.” The House of Representatives shall “choose” their 
Speaker. They mean no more; they can mean no less; and when 
you come to this clause, controlled by the two others, er 
from its context, and insisting that you are the judges of the 
tion, and can go into details and inquire into the motives of the 
members who voted in the legislature, you destroy this frame of gov- 
ernment beyond all question. Let this power be established, and the 
Government of our fathers exists no longer, the States are no longer 
represented ; and, therefore, I say that if I have, by the bluntness of 
my proposition, called the attention of Senators to it, I have done 
well. Weare not the judges of the election; it is not our business 
to inquire whether Mr. Carney was bought off for $15,000; it is not 
our business to inquire whether this gentleman corrupted the legisla- 
tare of his State. The cases maintain this position. I know of no 
case that does not maintain it, and I think I have examined them all. 

Mr. MORTON, Will the Senator allow me to ask him a question ? 

Mr. STOCKTON. Certainly. 


Mr. MORTON. The Constitution provides that each House shall 
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be the judge of the elections, returns, and qualifications of its own 
members. Here are three distinct matters iu regard to which each 
House is to judge: first, whether the member returned has the quali- 
fications required by the Constitution ; second, whether the returns 
of the election are legal or in proper form, showing that he was elected 
by the proper legislature on the face of the returns; and, third, to 
judge of the election. Now, I want to know from the Senator from 
New Jersey what power is given to the Senate tojudge of the election 
according to his view, aside from the other powers under the heads of 
qualifications and returns. 

Mr. STOCKTON. I will answer the Senator again if he desires it ; 
I have answered him, I think, in what I have already said; but I am 
still obliged to him for the question. The Senate have the power in 
the first place to examine the constitution of the State of Kansas and 
see if the body which sent this gentleman here was the legislature of 
Kansas, as the Senate did in Harlan’s case. They have the power, as 
they did in the case from New Jersey, (against the righteousness of 
which decision I enter my solemn protest,) to examine whether there 
was a majority vote or whether a majority vote was required ; and in 
that case they not only did examine it, but in all that long discussion 


there never was a person who doubted the authority of the Senate, 


under their power to examine into the “manner” of the election, to 
decide whether the “ manner” pursued was a proper one. The man- 
ner unprescribed by rule is the manner prescribed by parliamentary 
law, which Mr. Cushing says is the majority vote, but, as he says also, 
the majority may provide that a less number or a greater num- 
ber may determine any question, as when two-thirds are required 
and made necessary to do any particular act. The legislature of 
Kansas might have sent out a committee and pledged themselves by 
a majority that the report of that committee shonld be adopted, and 
that whoever that committee might report should be elected. 

Mr. MORTON. If an interruption does not trouble my friend, I 
wish to call his attention to the fact that the power which he says the 
Senate may exercise in regard to the title of a nfember to his seat 
comes under the head of the return entirely. The power to judge of 
the return includes, of course, whether he has been elec by the 
legislature of the State. That is a distinct branch of inquiry, and so 
is the matter of qualification; but, in addition to these heads, we 
have the power also to examine as to the election, and I submit to 
my friend that if he reads the history of that clause as it went into 
the Constitution, it was intended to vest each House of Congress with 
the same power to examine into questions of election that the House 
of Commons had under the English constitution. 

Mr. STOCKTON. I amafraid my learned and distinguished friend 
from Indiana is like another person whom too much learning made mad. 
If he would leave the English House of Commons and the English 
parliamentary law, and be governed by our own Constitution and the 
theory of our Government, I think he would be better able to arrive 
at a correct conclusion as to this question. I say most distinctly that 
the point I am now inquiring into has nothing whatever to do with 
the returns, and I can hardly see how a gentleman of the Senator’s 
acute intellect and power of refining can fail to see the distinction 
between a return, which is nothing but the evidence of election, com- 
ing from the governor as the evidence of a Senator’s title to his seat, 
and the election itself, which is the free choice of the legislature 
rape spoken. 

r. President, must I go back to elenfentary principles of parlia- 
mentary law and say to you that the voice of that body when spoken 
in the manner prescribed by that body is the voice of all, of every 
individual member? When a vote is taken here nemine contradicente, 
it is the voice of every member of this body. When a vote is taken 
which requires two-thirds, and those two-thirds are obtained, the re- 
sult is the vote of all. It isso declared by parliamentary law. When 
you get a majority it is the vote of all. When a minority are enabled 
to determine by a pre-ordained rule, that result is the vote of all. 
The standing «committees of the Senate are required by the rules of 
the Senate to be voted for by ballot, and yet since I have been a 
member of the Senate there has never been a vote by ballot on any 
one occasion, but the result is the vote of all, and that, as Mr. Cushing 
says, is the voice of the body. So wes , and so the legislature of 


Kansas 8 and so alone can it s pe 

In Harlan’s case the two bodies composing the Iowa legislature 
assembled as a mob, and although there was a rity of whole 
number of members they could not s because they had 


no tongue. The legislature t one tongue, and that is its own 
rules. The manner of the electio. may be controlled by Congress ; 
but when Co: does not contro: the manner, each State does for 
itself. The manner includes the number of votes and the method of 
organizing. Now, as Con has prescribed the manner, the election 
must be in accordance the law of Congress, which matter is not 
here made at alla question. When the legislature speaks in accord- 
ance with the law in the manner prescribed by the law, it 


ab- 
solute verity and truth, and you have no right to hear any voice 
on that sub, The legislature of the State of Kansas are to choose 
the Senator. They have a right to afree choice. No other er has 
anything to say in their election. I say, too, to the Senator Indi- 
ana that they have but one way to let us know what their choice is, 


and that is by the credentials they send here. When an attempt is 


made to go behind the credentials on the ground of fraud, this addi- 
tional fact must be shown, that there was not an election, there was 
no choice ; because if there was not an election, if there was no choice, 




















the credentials were a fraud. The words, as I have said before, are syn- 
onymous. The clause of the Constitution which lodges in the legis- 
lature the power to choose, winds up with the declaration that each 
House 8 be the judge of the elections, returns, and qualifications 
of its members. The words “choose” and “election” are used as 
synonyms. Unless, therefore, you can establish by evidence that the 
legislature of Kansas did not choose Mr. CALDWELL, you are logically 
compelled to say that there is no case presented to the Senate for 
action. 

I insist upon it that the examination into the motives of the indi- 
vidual voters is not only a violation of the Constitution, is not only a 
violation of all precedents, but is the most dangerous doctrine that 
ever was introduced into a parliamentary body in this country. 

This doctrine I maintained when Mr. Revels presented himself as a 
Senator from Mississippi. Although he was the first colored man who 
presented himself as a Senator, I then insisted that if the legislature 
of his State had chosen him, and he was qualified, he must be admitted. 

If we are to go into the motives of the voters, how will it be with 
promises to assist in a office, which many of you, Senators, 
have given, or, if not that, have at least permitted your friends to in- 
form members of the ere that you were a good fellow and 
would take care of them? There may be a thousand motives which 
actuate the human heart besides the simple fact of fitness for the 
position. Is the private, personal love of those who sent me to the 
Senate because they liked me to be inquired into by you, and com- 
pared with the sordid motives of those who may have been bought 
in some other State? In conclusion, what motive is the justifiable 
one? Is that a question for you to go into under your power to judge 
of the manner of an election? No, sir; your power is confined to the 
manner of the election. 

As I said before, if gentlemen would simply sit down and examine 
the custom in all parliamentary bodies on such questions, the simple 
rules of parliamentary law which prescribe that, in the failure of any 
rule prescribed, the majority rule should apply, and that the majority 
may prescribe other rules, and when they connect with the clause of 
the Constitution, as to the prescription of the time and manner of the 
election, the other clauses to which I have referred, you see the tre- 
mendous power of the word “choose,” the power on which this Gov- 
ernment is built. When the States cannot choose their Senators 
I simply have to say that they have lost their representation as 
States, and the Government has been entirely changed, and its most 
valuable and conservative features destroyed. 

Mr. President and Senators, I think you have changed this form of 
government recently about as much as the people of the country de- 
sire; and,if you wish to change it further, let me beg you not to 
change it in the manner you have been doing, not by the insidious 
power of construction. The clause which empowers you to see that 
the States have republican forms of government has been perverted 
already to destructive purposes. Do not change now further the 
form of government by changing the meaning of words, and drag- 
ging them from their context. Let us at least feel that there is some 
safety in constitutions after all; let us feel that the written law is a 

rmanent law which we all try te expound candidly ; let us try at 
east to do that and not to distort it. 

The —— as to the decision of this case, as to the principle 
involved, cannot compare in importance with that of protecting the 
integrity of our written Constitution and the maintenance of hon- 
est interpretation. 

I have nothing to say in reference to the evidence in this case. As 
to the constitutional question, all the decisions support me in the po- 
sition I have taken, and it will be my duty to call your attention for 
a brief moment to one or two of them. 

Before going any further, let me make a brief allusion to the New 
Jersey case. In that case, decided wrongfully, as I thought, wrong- 
fully, as the Judiciary Committee of the Senate thought, who aa 
& unanimous meets written by the late Senator from Illinois, (Mr. 
Trambull,) they had at least this excuse: there was a question raised 
as to whether the majority could permit a plurality to declare the vote 
of the ority. Parliamentary law was with the election in that 
case; the = of the Judiciary Committee was the same. 

Mr. SHERMAN. I should like to ask the Senator from New Jersey, 
with his permission, if the point in that case was not this: the con- 
stitution of New Jersey required the two houses to meet together ; and 
did not the joint convention undertake to establish the plurality 
rule? The pluvality rule in that case was not adopted by the two 
parate session, but was adojted by the To 
after they had met together in a joint convention. That was the 
ground, I think. 

Mr. STOCKTON. I will answer the Senator with pleasure, although 
to do so leads me off from the tone of the remarks I was making. 
What he has stated is undoubtedly true, but that rule had been m 
in sending to the Continental Con At that time the 
rules ot our joint meetings were e. 

Mr. SHERMAN. fore the Constitution was framed ? 

Mr. STOCKTON. Yes, sir; before the Constitution was framed ; 
and they have been made every succeeding year by the joint meet- 
ing—changing them, altering t maeuediion them every succeeding 
year. Senator after Senator was elected according to the rules so 
made by said joint conventions, the rule prescribed on each occasion 
by the joint meeting for itself. Those rules have been changed from 
time to time, and some elected by pluralities and some by majority. 


houses in se int convention 
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I merely allude to this New Jersey case because it is an important 
part of the history of this great constitutional question. The Sen- 
ator from Ohio is right in saying that the point was made that tho 
rule allowing an election by a plurality was adopted by the joint 
meeting; it was adopted in joint meeting ; but that had always been 
the practice in New Jersey, and Congress never having preseribed 
the manner of elections under the power reserved to it in the Con- 
stitution, we had exercised and claimed the right to prescribe the 
manner, as every other State in the Union had done. 

Now, sir, to answer the Senator, let me read from some remarks 
= a on the occasion when the New Jersey ease was before the 

nate : 


Chosen “ by the people ” is always by a plarality vote in New Jorsey; the legis- 
lature has so preseribed. ; 


That is, in the general election. 


Chosen “by the legislature” is as the senate and assembly, in whom our econ. 
stitution has vested all legislative power, shall prescribe ; avd in failure of a spo- 
cial rule prescribed, the rule of the body is prescribed by parliamentary law. 

‘* Phe times, places, and manner for holding elections for Senators and Represent- 
atives shall be prescribed in each State by the legislature thereof.” 

In some of the States it is prescribed by statute that the election shall be by 
concurrent action, in some by joint vote, in others an effort is first made to clect 
by separate action, and,on failure thereof, resort is had to joint meeting. Some 
States require a majority of all the members elected to choose a Senator, some only 
a majority of those present and voting, some leave the number of votes necessary 
to the joint meeting to determine either by rule for that purpose er parliameyt- 
ary law, while some States it would seem have never passed any law on the sub 

ect, and must, therefore, prescribe the manuer at the time by the action of the 
y electing.— Congressional Globe, part 2, Ist sess. 39th Congress, 1865-'06, page 1671. 


And here follows the history in every State of the Union of its man- 
ner of election, showing that almost every one had adopted a different 
plan. Then follows the comment made on these different plans by 
our best commentators, Kent and Story, who assert that by practice, 
by uniform custom, all these various “manners” of election were 
valid—if it was the custom of the State it was the law of the State— 
and Congress never having prescribed the manner, the States had a 
right to prescribe it for themselves in that way. 

he only use I intended to make of this New Jersey case—and my 
fuller allusion to it has been a mere digression in answer to the Sen- 
ator from Ohio—was to show, so far as that case cau be usedas a pre- 
cedent, that it is a precedent showing that the Senate has the right 
to examine into the manner of election; that there the question was the 
manner of election, not the return. It was whether a majority had a 
right to permit a plurality to express its choice. That question was 
examined by the Judiciary Committee, reported on, debated before the 
Senate, and no question was ever made but that that was part of the 
manner, a part that Congress could prescribe, a part that the State 
had prescribed, and the question was, whether the prescription of the 
State was a proper ono and a legal one, in the absence of any pre- 
scriptien by Congress. But here there is no such question. I now 
ask gentlemen to forget for a moment my digression. The whole use 
I sought to make of that case was to show that here there is no such 
question. There is no question as to the manner of the election, and 
there is no question as to anything over which you have control or 
power. The question which is here sought to be inquired into con- 
cerns the motives which actuated individual members of the legisla- 
ture. You are not inquiring into the action of the legislature as such 
at all. Yo are not seeking information as to whether they as a legis- 
lature “ chose.” 

If you drive me to examine a question not now before the Senate, 
if you will call my attention to the beautifal and eloquent remarks of 
the Senator from Indiana the other day, in reference to the necessity 
of purging onr body, in reference to the necessity of preserving the 
purity of eleetions, I reply that it excited my admiration very much. 
You may inquire “ What do you mean to do about it? Are you will- 
ing to establish the proposition that you may seat in this chamber, 
without the power to get rid of him, a horse-thief, or a man guilty of 
any crime such as burglary or murder? Are you willing to establish 
that principle and say that that was the law our fathers made for us ?” 
No, sir; no; but our fathers were wise, and wiser in their generation than 
some of their children. They knew what party passion and what 
party heat were, and they prescribed that it should require a two- 
thirds vote to expel a man for crime; that it should require two-thirds 
to send a Senator out from this body who was unworthy to sit in it, 
because a body that had two-thirds did not need the one vote. But 
the power is not given to a mere majority to expel, for it is nothing 
more, under the pretense of an extension of the word “ election ;” and 
if this power be conceded, the party in power can keep up their majority 
forever. The gentlemen of the majority can keep their power in this 
Senate forever if they are the judges of the elections of Senators in the 
sense laid down by the Senator from Indiana. Istherea gentleman here 
whose election cannot be examined into if this power does nc* stop 
with his credentials? I washeresitting and voting for nearly a year 
myself. It was not important that my case should be examined be- 
fore, in the view of the party in power. 

Now, the doctrine is boldly proclaimed that every one of you holds 
your seat by what tenure? The choice of the legislature? No, sir; 
but subject to a revising power, a court of appeals; the Senate of the 
United States is to be a court to decide on the action of the State leg- 
islature. I say if the majority can expel under the elaim that they 
can extend the meaning of the word “election” beyond the manner and 
the form, and can inquire into the motives of individual electors, 
there is not a man who holds his seat in this body by virtue of the 
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power of his Jegislature. I, for one, sir, was not willing to hold my 
seat before under such terms, and I do not propose to hold a seat 
now under any such terms. 

I ani simply arguing a legal proposition, and I am trying to show 
that our fathers had adirect motive and purpose in drawing the broad 
distinetion which they have drawn between the power of 
and the power of judging of an election. The power to judge of an 
election of a member is a _— to be exercised by the majority, and 
it is only in reference to the manner of the election. The power to 
expel is a power unlimited. You may expel a man for spitting on 
your beautifal carpet if you can get two-thirds to do it; and you 
may keep him in his seat covered with crime, a disgrace in the eyes 
of the world and of the American Senate, an object which is a shame 
for you to sit by. Your power is unqualified, unlimited. You may 
expel for cause, and what that cause is each individual Senater is the 
judge of on bis own conscience and his responsibility to the oath under 
which he acts. 

Mr. President, let me call your attention for one moment very briefly 
to the case of a Senator from Pennsylvania. The report in the case 
was made by Mr. Benjamin, and if you do not follow me closely you 
imay not possibly perceive how absolutely this case confirms my view 
of the subject, and how much more powerful its control is over tho 
subject from the very fact that it is not precisely this case. The case 
made against the Senator from Pennsylvania was this : 

1, That there was not a concurrent majority of each house in favor of the can- 
didate declared to be elected. 

2. That the senate did not comply with the requirements of the act of the 2d 
July, 1839, by appointing a teller and making a nomination of persons to fill said 


office, and giving notice of said appointment and nomination at least one day pre- 
vious to the meeting of said convention. 


In addition to the two grounds aforesaid, the protest presented by 
the members of the house of representatives charges— 

3. That the election of the said Suwon CAMERON was procured, as they are in- 
formed and believe, by corrupt and unlawful means, influencing the action and 
votes of certain members of the house of representatives of this State, and they 
request that an investigation be ordered by your honorable body, not only into the 
regularity of the said election, but into the charges herein presented, in order that 
an opportunity may be afforded of submitting the proof upon which they rest. 


It is proper to observe that the real ground on which the committee 
acted was that the charges were frivolous, and that they were not 
maintained by any testimony, and, as I am on the legal question, I 
might have omitted referring to that fact if I had not caught sight of 
my honorable friend from Pennsylvania, [Mr. CAMERON.) But going 
to the legal question, there was a direct charge that corrupt motives 
had actuated the indivit uals in the legislature who had voted for the 
Senater from Pennsylvania. If I am not mistaken, at that time the 
Senator from Pennsylvania represented the opposition party, and thé 
power of the Senate was in other hands. 

Mr. SHERMAN. That was in 1857? ; 
Mr. STOCKTON. Yes, sir; in 1857. Mr. Benjamin at that tim 
was considered one of the ablest lawyers before the bar of the Su- 
preme Court, and certainly one of the most distinguished Senators in 
this body, representing the State of Louisiana. He wrote this report, 
and the part of it alone to which I wish to call your attention is 

this: 


If it be, indeed, trne that members of the house of representatiyes of Penn- 
sylvania have been influenced by corrupt considerations or unlawful appliances— 


That is precisely what is charged here in this evidence— 


the means of investigation and redress are in the power of the very parties who 
seek the aid of the Senate of the United States. 


Mr. MORTON. Will the Senator allow me right there to ask him 
what power a State legislature has in such a case; whether it has the 
power to make an investigation, and, if it finds that there was brib- 
ery, has it the power to annul the election of a Senator ? 

Mr. STOCKTON. I will let the Senator hear what Mr. Benjamin 
said first, because I have some confidence in that: 


That their complaint will meet the respectful consideration of that house, ee 
committee are not permitted to doubt. If upon such investigation the 
charged are proven, and if they, in any manner, involve the character of the re- 
cently-elected member of this body from the State of Pennsylvania, the Constitu- 
tion of the United States has not left the Senate without ample means for protect- 
ing itself against the presence of unworthy members in its midst. 


What clause of the Constitution? The clause relative to elections? 
No, sir. If that case is a precedent; if the action of the democratic 
party when it was in power, dealing with a gentleman of the Oppo- 
sition, is a precedent; if the views of the learned and distinguished 
men who sat here then as judges, to administer the law on such ques- 
tions, faithfully and truly, are worth anything, you must send this 
case back to the State of Kansas, and have the evidence sent here 
oe what is alleged, and, if it be proven, the Constitution has not 

eft us without the power, by expulsion, to free ourselves from hav- 
ing unworthy members in our midst, 

‘he case of Bright and Fitch, so far as it touches on this point, is 
very clear, and all the arguments in the whieh are set forth at 
ene in the Globe, maintain the view that I have presented, so far 
as I can read them; but I shall not trouble the Senate with quoting 
from them, as it is growing late. 

But the case of Potter vs. Robbins is so much in point that I desire 
to call attention to it fora moment. I quote from tested Election 
Cases, page 900: 

The Constitution of the United States provides that “each House shall be the 





























ju - on elections, returns, and qualifications of its own members.” (Article I, 
section 5. 

The members of the House of Repgenemtatives are to be chosen by the people of 
the several States having the qualifications requisite for electors of the most nu- 
merous branch of the ture. The members of the Senate are to be 
chosen by the legislature of State, and the times, places, and manner of hold- 

g ons for Senators and tatives shall be prescribed in each State by 
the legislature thereof ; but the Congress may at any time, by law, make or alter 
such regulations, except as to the places of choosing Senators. Congress having 

no law on the subject, we must look into the statutes of the several States 
or those regulations, and conform our action to them. The Senators from each 
State are equal in number, and cannot be increased or diminished, even by an 
amendment of the Constitution, without the consent of the States respectively. 
They are chosen by the as political sovereignties, without regard to their 
representative population, and form the Federal branch of the national legislature. 
The same body of men which possesses the powers of legislation in each State is 
anne cement to appoint Senators to Congress for the term prescribed in the Con- 
8 on. 

In the performance of this duty, the State acts in the highest sovereign capa- 
city, and the causes which w render the election of a Senator void must be 
such as would destroy the validity of all laws enacted by the body by which the 
Senator was chosen. Other causes might exist to render the election voidable, and 
these are enumerated in the Constitution, beyond which the Senate cannot inter- 

its authority to distrrb or control the ede taea of the States, vested 

n their legislatures by the Constitution of the United States. We might inquire, 
‘was the person elected thirty years of at the time of his election? Had he 
been nine years a citizen of the United States? Was he, at the time of his elec- 
tion, a citizen of the State for which he shall have been chosen? Was the election 
held at the time and place directed by the laws of the State? These are facts ca- 
pable of clear demonstration by proofs ; and in the absence of the requisite qualifi- 
cations in either of the eqortind eeeee, ne if the existing laws of the State regulat- 
ing the time and place for holding the eleetion were violated, the Senate, acting 
under the power ie djed of “‘the elections, returns, and ee of its own 
members,” might adjudge the commission of the person elected void, although in 
all other respects it was legal and constitutional. But where the sovereign will 
of the State is made known through its legislature, and consummated by its 
proper official functionaries in due form, it would be a dangerous exertion of 
wer to look behind the commission for defects in the component parts of the 
egislature, or into the peculiar organization of the body, for reasons to justify 
the Senate in declaring its acts absolutely null and void. Such a power, if car- 
ried to its legitimate extent, would subject the entire scope of State legislation 
to be overruled by our decision, and even the right of su of individual 
members of the legislature, whose elections were contested, might be set aside. 
It would also lead to investigations into the motives of members in casting their 
votes, for the purpose of aeniee a charge of bribery or corruption in icular 
cases. These matters, your committee think, properly belong to the tribunals of 
the State, and cannot constitute the basis on which the Senate could, without an 
infringement of State sovereignty, claim the right to declare the election of a Sen- 


ator void, who possessed the requisite qualifications, and was chosen according to 
the forms of law and the Constitution. 7 ; . 


But let me call the attention of the Senate for a moment to the 
case of Mr. Yulee of Florida. The case of Yulee vs. Mallory is familiar 
to Senators, and yet they may not see how much it bears on this 
point. There it was decided that— 


The State legislature may choose its own method for the election of a United 
States Senator. 


Look at the effect of that upon this question of prescription upon 
the long custom that grew up as the common law in all the States 
of choosing in their own way, until Congress interfered within a few 
years past. 

On the first ballot Mr. Yulee, the contestant. received 29 votes, and 29 other 


votes were given to “ blank.” Mr. Yulee claimed that as he was the “only quali- 
fied person voted for” he was duly elected Senator. The committee held otherwise. 


The report of this committee was made by a gentleman not less 
distinguished for his examination and knowledge of this constitutional 
question than any of the gentlemen I have heretofore alluded to; I 
mean Mr. Bright, of Indiana. He says in the report: 


In Sostding fe questions which are raised out of the facts, the Constitution of 
the United States must, to the extent of its provisions, prevail over all other 
authority. That instrument gives to each State the right to elect two Senators. 
Article I, section 4, is in these words: ‘The times, places, and manner of holding 
elections for nee and Representatives shall be prescribed in each State by the 


lagietome 
e words of the third section in the same article are: ‘‘The Senate of the 


United States shall be composed of two Senators from each State, chosen by the 
le thereof for six " 

first i then, which arises is, what constitutes the 1 of 

t, and that only, has the right tomake the choice. The Constitution 

of the United States, Article I, section 1, says: “All } tive ers herein 

granted shall be vested in a Congress of the United States, which consist of 

a Senate and House of Representatives.” The constitution of Florida declares that 

“the legislative power of the State shall be vested in two distinct branches, the one 


to be styled the the other the house of representatives, both together the 
ral assembly." These authorities leave no doubt that the two aes consti- 


the Florida, which holds the unqualified right, under the Consti- 
tution of United States, to elect the pe hn 


Senators sor the 

Sea DORE ARE SD Ro Sh AER S Sane Ne ae, O eemntD on os naliely te 
terms of the ¢ The time, the plac», and the manner of holding the 
election are all to be prescribed by it. To the time and place no objection is made, 
but the validity of the manner is questioned. 

The present case is a great deal stronger than this. This case of 
Yulee is much more like the case in New Jersey. The question was 
whether you should count blank votes; and that was the “manner ;” 
that was not the “return.” That was the manner, which they had the 
absolute right before the passage of the Federal statute to prescribe. 
It was so held, and this ene was unanimously adopted by the Sen- 
ate of the United States. I read further from it: 

No mode of election is bed by the Constitution, but this is to th 
GnaUhon of tan abvteal Meghhaoases OF tae taatee. "Te esata Cok tho nies, 
some elect by a concurrent vote of the two branches, the one having a negative 
nS of the other ; others elect in a convention of the two houses, in 
w prevails. 


a 

If numbers be as a material element in such it is manifest 
that in the same body of men different results may be produced, as one 
mede or the other is of 


a candidate, making his success by this mode certain, while with the same number 
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in his favor he might be defeated in one of the houses, if a concurrent vote is re- 


quired; an cases have occurred. 
Again, it may be observed that the power given to the legislature to regulate 
m presentatives as to Senators; and 


place, and manner applies as well to 
here are other diversi in the manner of exercising it. Some States elect 
by @ plurality of votes; others by a majority ; and others have required at the first 
trial a majority, and a plurality afterward. Some again (until Con made a 
law upon the subject) elected by general ticket; others either b singe districts or 
districts entitled to more than one, aecording to convenience. None of those modes 
of electing Senators or Representatives have been held unconstitutional, but mem- 
hems have uniformly been admitted to their seats, whether elected in one or other 


Then the report concludes: 


The will of the two houses, when ascertained by vote in their respective cham- 
bers, is for this purpose a sufficient law, because they alone are empowered to pre- 
ascribe the manner of choosing in such mode or hy such means as they please. On 
this point a State constitution can neither control nor modify that of the United 
States, for the latter is the supreme law. 

That report is a simple summary of the law as declared in every 
case that Ihave examined which bears at all upon this question. 
There is, as I said when I began, but one question in reference to the 
action of the State since oe. ope has prescribed the manner of elec- 
tion; and that is, was the y which sent this man here the legisla- 
ture, and did it choose him? In other words, did they manifest by 
their voice, by their method of we which is the credentials 
when they are nt attacked, and when they are attacked is by ascer- 
taining whether a majority of the body on such rule as is now pre- 
seri by the law of Congress did so manifest their choice. Can any- 
thing be clearer or plainer? Will it be insisted that “election” is 
not a synonym for “ choice?” Will it be insisted that the manifesta- 
tion of the will of the legislature, made in the form prescribed by law, 
is not the choice of the legislature, and that the choice is not an elec- 
tion? How far back must we run to refine upon words ? 

Mr. MORTON. Will the Senator allow me to interrupt him for a 
moment ? 

‘Mr. STOCKTON. Yes, sir. 

Mr. MORTON. I simply want to say to the Senator, as he has re- 
ferred to the case of Mr. CAMERON, that if it does not disturb him I 
should like to call his attention to that case for the purpose of in- 
formation. I want to suggest to him that upon the report itself in 
that case the question here involved was not even intimated. If the 
Senator will allow me to read a single paragraph from that report of 
Mr. Benjamin, it will bear out what I say. The question there was 
simply this, whether there was such information sent to the Senate 
of the United States as would justify it in instituting the investi- 
gation. The committee said not. They intimated that the legisla- 
ture itself might make the investigation, and that the house of the 
legislature to which the petitioning members belonged might inves- 
tigate the conduct of those members, and if, upon such investigation, 
that house found that any of their members had been guilty of the 
charges alleged, which involved the character of the Senator-elect, 
that upon such information being communicated to the Senate of the 
United States, the Senate was armed with the power to protect itself. 
There was no question before this body as to how it should do it, 
whether by declaring the election void or by expulsion. No such 
a was raised, but it was suggested that the legislature of the 

tate should first investi the matter, just as they have done in 
Kansas in this case, and if they found the charges sustained, upon 
that information the Senate of the United States could proceed, and, 
as the committee said, was armed with power. They did not say 
how, whether by expulsion or by judging of the election; they ex- 
pressed no opinion on that point, but said the Senate was armed with 
power to protect itself against unworthy members. There is no inti- 
mation in that report against the doctrine for which I am contend- 
ing, but, on the contrary, a distinct yy nore of the doctrine that 


if there was bribery in the election of a nator, the Senate had the 
power to protect itself against that bribery. 
Mr. KTON. So far from being annoyed by the interruption by 


the Senator from Indiana, I can only say that I consider it a great 
compliment that he should think the observations I am making so 
inp t us to justify him in interrupting me. 

. MORTON. I do not want to disturb the Senator, and I know 
a een are sometimes annoying. 

Mr. KTON. I am speaking seriously, sir—not ironically. I did 
not know my remarks were of so much im ce before. I will reply 
to the Senator that it is undoubtedly true that the case of Mr. Cam- 
ERON, as I stated when I referred to it, was put upon other grounds. 
As I said to the Senator from Pennsylvania himself, his case, I am 
happy to say, is not one which when it came to be examined involved 
this question. Therefore, if the Senator from Indiana was in court, 
and was to ask me whether this was an authority which should 
control the court, or whether it might not be considered in some 
measure obiter dictum, I, perhaps, would agree with him. But never- 
theless the opinions of distinguished —, gentlemen, as well as 
their arguments made on such eases, in gress, I like to look to 
as guides, and do help me very much when my mind is in doubt 
and trouble. I referred to this case for the p of showing that 
the Senate Committee on the Judiciary at t time suppose that 
even if the charge was true that Mr. Camenon had obtained his 
election by corrupting voters, the proper course to take was for the 
legislature, the very pects. as the report says, who ask us to inves- 
tigate, to do it themselves, and when they send us word that the allega- 
tions are true, the Constitution has not left us without power to 
ourselves from having such a person in our midst. 


CONGRESSIONAL RECORD. 


61 





Mr. MORTON. But that power was to be exercised here. 

Mr. STOCKTON. Yes, sir; but the power of expulsion, not the 
powor to unseat. I can make that no plainer. 

Mr. MORTON. That is not intimated. 

Mr. STOCKTON. Clearly. Now, in further answer to the Senator 
from Indiana, let me refer to some remarks of Mr. Badger, to be 
found in the Congressional Globe for the first session of the Thirty- 
second Congress, on the case of Mr. Yulee. Mr. Badger shiloubtedly 
was one of the ablest lawyers we have ever had in the Senate, whose 
nanie is revered at the bar to this day in his native State, and who has 
left in his arguments in this body on constitutional questions a name 
a any of us might well be proud to have. Mr. Badger said, in the 

ulee case: 


An attempt is made to show that there is something in the decisions of other 
States and tribunals, something in the nature of a general parliamentary law, 
which controls the State of Florida on this point, and nev the character of assent 
upon these blank votes, or makes them nullities. Permit me to say that if it were 
shown that oe other State in the Union, or on the face of the earth, had laid it 
down as a rule that blank votes should be rejected, or counted as votes of aasent, 
this would not, in the slightest degree, affect this election, if a different rule or 

ractice has prevailed in Florida; for Florida, in the absence of any legislation by 

Jongress, has as absolute a right to prescribe a rule or adopt a practice of her own, 
as to the mode of aig ifying assent or dissent, as any other tribunal, or legislature, 
or authority on earth. 

The mode of signifying assent or dissent, that is the manner pre- 
scribed which I attempted to call the attention of the Senate to when 
I first commenced reading from the Constitution, Whenever one of 
these great men takes up the question, you will see invariably that 
he contines the power of the Senate in being judges of the election to 
the context in which that clause is found, and speaks of it as a power 
to judge in regard to the prescription of the manner. In every argu- 
ment, the point has been as to the presumption of the manner which 
the States could make when Congress had not acted; but when Con- 
gress controls by its prescription, it prevents the elections from being 
made in any other manner but that which fulfills entirely the sum of 
the requisition ; and if the election is in accordance with the manner 
thus prescribed, the Constitution and the laws as our fathers intended 
to leave them, provide that that shall be sufficient; and if we wish 
to purge our body by visiting upon individuals punishment for indi- 
dual offenses, we must do it and can do it alone by the power of 
i We are then dealing with individuals, and not with ljegis- 

tures. 

Now, Mr. President, is there any danger in this alleged power be- 
ing exercised in the way I have pointed out? I think I have shown 
you that there is great danger in exercising or assuming to exercise 
any such power. Admit, sir, that there is great doubt about its exist- 
ence—suppose there be doubt whether I am right or not—which is the 
wiser, which is the safer construction? Suppose it be in great doubt 
whether my views are right, and whether these great lawyers to 
whom I have referred are right in their view, is there any better 
time than now to assert the true doctrine, when there can be no liu- 


‘man being in this chamber who would not gladly see any gentleman 


accused of any charge fully vindicated ? 

After a party strife which has left us all with kindlier feelings to- 
ward one another, and toward one another’s views, than we have had 
before, and than we may possibly have hereafter; now, when party 
heat does not excite our minds, is the time to maintain the safe con- 
struction of the Constitution. Is there any better occasion for gen- 
tleumen on the other side of this House to do as gentlemen on both 
sides did, as it appears in the volumes which I have before me, on this 
judicial question—come out and declare their opinions as constitu- 
tional lawyers, no matter what the result might be upon individuals? 

Mr. President, I have occupied much more time than I expected 
when I rose, so much time, indeed, that I feel it my duty to close my 
remarks, although there are other points which I sheuld have liked 
under otlier circumstances to have touched upon. 

Trusting that in this case the Senate may act calmly and judicially, 
and keep in mind the landmarks of our fathers, I close my remarks 
on the case. 

Mr. MORTON. Mr. President, just one word in regard to the report 
from which the Senator from New Jersey [Mr. SrockTon] last read, 
to which I desire the attention of the Senate. It has been some time 
since I read that report, and I am very glad the Senator from New 
Jersey has called my attention to it, because it contains a distinct rec- 
ognition of the power of the Senate to examine and determine for 
itself what shall be the rights of a member into whose election brib- 
ery or corruption may have entered. With this statement I wish to 
read the concluding ay of the report, 

Mr. BOREMAN. hat report is that? 

Mr. MORTON. In the CAMERON case. 


The committee cannot recommend that this prayer be granted. 


That is, the prayer of the — that the Senate shall exam- 
ine into the matter of that election. 


The ery is entirely toc vague and indefinite to justify sach a reoommen- 
dation. Not a single fact or circumstance is detailed as a is for the general 
charge. Neither nature of the means alleged to be corruptand unlawful, nor 
the time, place, or manner of using them, is set forth, nor is it even alleged that 
the sitting member ted in the use of such corrupt means, or, indeed, had 
any knowledge of Under no state of facts could your committee 
deem it consistent with propriety, or with the dignity of this body, to send out a 
roving commission in search of proofs of fraud in order to deprive one of its mem- 
bers of a seat to which he 1s, prima facie, entitled ; still leas can they recommend 
such a course when the parties alleging the fraud and corruption are themselves 


armed with ample powers for investigation. 
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The fifty ee petitioning in this case were members of the leg- 
islature of Pennsylvania. 

If it be, indeed, true that members of the house of representatives of Pennsyl- 
vania have been influenced by corrupt considerations or unlawfal appliances, t 
means of investigation and redress are in the power of the very par who seek 
the aid of the Senate of the United States. t their complaint be made to the 
house of which they are members, and which is the tribunal peculiarly appropriate 
for conducting the desired investigation. That their complaint will meet the re- 
spectfal consideration of that house, your committee are not permitted to doubt. If 
upon such investigation the facts charged are proven, and if they, in any manner, 
involve the character of the recently-elected member of this y from the State 
of Pennsylvanis, the Constitution of the United States has not left the Senate 
witlont ample means for protecting itself against the presence of unworthy mem- 
bers in ite midst. 


If the information given to the Senate, upon this investigation in 
the State legislature, shows that the member has been elected b 
frandulent or corrupt means, then the committee say that the Consti- 
tution arms the Senate with ample power for self-protection. It does 
not say how that power is to be exercised. That question is not even 
hinted at, whether by declaring the election void, or by expulsion. 
There was no question of that kind before the Senate. 

Mr. STOCKTON. I should like to ask the Senator from Indiana 
whether there is not a distinct clause in the Constitution which au- 
thorizes us to expel, and whether there is any distinct clause author- 
izing us to unseat. When, therefore, that report refers to the Con- 
stitution not leaving us without ample power, can it refer to anything 
but the power to expel ? 

Mr. MORTON. There is a clause which says that the Senate may 
expel, and there is another clause which says the Senate may judge 
of the election. That covers the case exactly. Here is an offense 
going to the election and a part of the election, and if the Senate 
cannot judge of the election in that particular, in what particular can 
they judge of the election? The charge is that the election has been 
poisoned—has been corrupted by bribery. That is the very question 
the Senate isempowered to judge about—to judge of the election ; that 
is to say, of all questions that enter into the election. That was the 
ineaning placed upon it when it was put into the Constitution, and 
we know historically that it was intended to correspond exactly with 
the power of the House of Commons to judge of the election of its 
mem bers. 

Mr. CONKLING. I shonid like a little information on this point. 
! inquire of the Senator from Indiana, who seems to have been reading 
the debate, as well as the report in the case he quotes, whether, as 
he understands it, the report admits of any doubt as to the meaning 
of the Judiciary Committee when they say that the Constitution has 
not left the Senate without power. 

Mr. MORTON. I have not read the debate. I have just had my 
attention called to the report, and I had not seen that for a long time. 

Mr. CONKLING. Then I ask attention to two points in the report. 
In the first place, the committee report that if the facts alleged shall 
be proven, and “they involve the character of the recently-elected 
member ;” not if they involve his election, not if they involve his 
qualifications, not if they involve his returns, but if they “ involve 
the character of the recently-elected member of this body,” the Senate 
may proceed. I might say, a lawyer, as Mr. Benjamin was, holding 
the pen, it would be singular if, meaning to make the fact of election 
the point of doubt and inquiry, he should use these words, “ of the 
recently-elected member of the body ;” it would be odd for him to 
assume the very thing he meant to put in issue. But he proceeds: 


The Constitution of the United States has not left the Senate without ample 
means of protecting itself against— 


Against what? Against the presence of men whose elections are im- 
pugned for fraud, bribery, venality, pollution? Not at all, but against— 


the presence of unworthy members in its midst. 


Can any lawyer read that language and suppose that the lawyer 
who oupiayed it intended to refer to that power found in the words, 
‘each House shall be the judge of tbe elections, returns, and qualifi- 
cations of its own members?” I submit to the honorable Senator from 
Indiana that if we are trying, as I trust we are, to aid each other to 
come to a correct conclusion in a er and puzzling inquiry, it is 
not worth while to darken ceunsel by words, so far as to deny that 
this report unmistakably, at that point, means to declare that if an 
investigation should fix upon a member any stigma tainting his char- 
acter as a Senator, the Constitution has scales with the power to 
prevent him, elected though he be, from sitting in our midst. 

I lave not read the debate on the rt; therefore I will affirm 
nothing about it; but I think it will show that Mr. Pugh, then a 
Senator from Ohio, who disseuted sharply from the sonerh under- 
stood it, as others did, to mean what the Senator from New Jersey 
understands it to mean. I think the debate wil! show that every one 
who attempted to sustain or to assail the report understood the com- 
mittee to say that the remedy in that case, if the facts should warrant 
it, would be under the expulsion clause, and not under the election 
clause of the Constitution. 

Mr. MORTON. Mr. h dissented from that report upon this 
ground, as I understand: meagerity of the committeo determined 
that they would not enter upon investigation here upon the mere 
petition of fifty members, but that the legislature ought first tomake the 
investigation, and, if they found that there was truth in these charges, 
they intimated that then the Senate had the power to take the mat- 
ter up and protect itself from the presence of a member elected by 
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fraud. Mr. Pugh thought the Senate ought to proceed upon the peti- 
tion of the fifty members as individuals, and inaugurate the investi- 
gation itself. But my friend, I think, will look in vain to find that 
there was any question before that committee or any question before 
the Senate as to how the Senate should proceed in case it did come 
back to the Senate from the legislature of Pennsylvania—whether 
it should proceed by expulsion or by declaring the election void. I 
suppose that question was not even sugges not even considered, 
and was not in the mind of anybody at that time, because there was 
no reason why it should be. All that is to be drawn from the report 
is, that the Senate has the power to protect itself against a member 
who has been elected by bribery. There is the recognition of that 
ower. In what way it should be exercised they did not discuss. 
hat is the question we have to meet now. 

Mr. CONKLING. When I rose there was but one point between 
the Senator from Indiana and myseli. He sits down now leaving two 
points apparently betweenus. He concludes by saying that there was 
no such point as this is in judgment before the Senate then. I under- 
stand that; and if his criticism is that this part of the report is obiler 
dictum, I agree with him. The Senate was not called upon in that case 
to decide any such question. They might have disposed of it without 
touching the question. But the point between my friend and myself 
was upon the meaning of this language—not upon what the committee 
was called upon to say, but upon what it did say—and I venture to 
aflirm that nothing can be clearer than that the report refers plainiy 
to the expulsion clause of the Constitution, and leaves no room to sup- 
pose that it refers to the other clause about judging of the elections, 
qualifications, and returns of members. . 

Mr. President, why does this report say that there is “ nothing which 
implicates the Senator from Pennsylvania?” What difference would 
that make had it been true that his election was ares with money— 
that it was the result of bribery and corruption, and the Senate could 
annulit? What difference ‘lid it make in judging of his election 
whether he was “ implicated ” or not ? 

Mr. MORTON. That was Mr. Pugh’s argument. 

Mr. CONKLING. I beg the Senator’s pardon; I am talking about 
the report. Suppose great railway corporations should combine and 
buy up a iegisiature bodily, would Mr. Benjamin or any other lawyer, 
holding that we could avoid an election because it was influen by 
bribery, sit here and tantalize the Senate by stopping to consider 
whether the member was “implicated” or not? No, sir; concede 
once the right to inquire into the election of a Senator on the ground 
of bribery, and suppose a case where bribery is proved which con- 
trolled the election, and what difference does it make until you come 
to the expulsion power whether the Senator himself be implicated or 
not? oe him a mere dupe ; suppose him a man of straw; sup- 
pose, in the presence of some great eee, he was as ignorant, 
as innocent, and as helpless as a sheep that was to be shorn, and was 
dumb before his shearer, nevertheless, supposing hiS election to be 
bought, shall we be told that, when we judge of the virtue or the vice 
of that election, our decision is to hinge upon whether he was the 
cause of all this or not, or whether he was implicated? No, sir; Ll 
deny, in the interest of purity, in the interest of the power to test by 
legal rules the effects of bribery, that the privity of a particular man 
is the criterion by which bribery must be tried. 

What, then, was the motive in this report in dwelling upon the fact 
that it was not alleged that the Senator was impli ? If the Sen- 
ate could entertain jurisdiction to inquire whether bribery controlled 
and influenced his election or not, with a view to dissolve it, his bein 
implicated or not was entirely immaterial; it could not be materi 
until you come to the crucial test the committee cpeten. What was 
that? Is he an “unworthy member?” If he is, report says the 
Constitution bas not left Senate naked to its enemies. The Con- 
stitution has armed each House with the power todo what? To 
ascertain whether the character of one of its members is involved, 
and then to protect itself against the presence of unworthy members. 
The Senate was not called upon, 1 mapa, to decide the question. I 
agree with the Senator from Indiana there. The committee might have 
a its whole duty without deciding any such questions. But 

ere stands the record of that which the committee did see fit to report. 
The issue at this moment is what it means, and I submit that no mau 
can read it and seriously suppose that the committee intended to say 
that if, after an investigation took place, the Senate proceeded, it 
would be under the power given by the Constitution to judge of the 
election, returns, end quali ions of itsmembers. _ 

The PRESIDENT pyo tempore. The question is, will the Senate 

to the resolution ? 

Mr.SCOTT. The Senator from Illinois, [Mr. LoGan,] who was in tho 


midst of oe the Senator New Jersey [ Mr. Srock- 
TON] with the ing that the Senator from Illinois should 
retain the floor until to-morrow. I move now that the Senate adjourn. 
Mr. RAMSEY. No; let us have an executive session. 
Mr. SCOTT. If there be a necessity for that, I withdraw my 
motion. : 
Mr. CONKLING. I move that the Senate proceed to the consider- 
ation of executive business. 


The motion was to; and the Senate proceeded to the cou- 
sideration of executive business. 

After tw: minutes ut in executive session, the doors were 
re-opened ; (at four o’clock and forty-three minutes p. m.) the 


Senate adjourned. 


1873. 











IN THE SENATE, 


Tuurspay, March 13, 1873. 
Prayer by Rev. E. O. Haven, D. D., of New York. 
The journal of yesterday’s proceedings was read aud approved. 
COMMITTEE SERVICE. 
Mr. McCREERY. Mr. President, I ask the Senate to excuse me 


from service upon the Committee on Public Buildings and Grounds, 


and also the, Committee on Agriculture. ’ 
The PRESIDENT = tempore. ‘The Senator from Kentucky asks 
the Senate to excuse him from service on the two committees named 
by him. Will the Senate so excuse him? 
The question being put, Mr. McCREERyY was excused. 
WITHDRAWAL OF PAPERS. 


Mr.PRATT. LI ask that an order be entered that Andrew Johnson, 
who has a claim against the United States for taxes which he alleges 
to have been legally collected, be allowed to withdraw his petition. 

The on protempore. Has there been an adverse report on 
the case 

Mr. PRATT. There has been no report at all. 

The PRESIDENT pro tempore. The Chair is informed that that 
order has already been entered at this session. 

Mr. PRATT. The order was incorrectly entered. An order was 
entered granting him leave to withdraw his application for a pension. 
He has no eee of the sort. 

The PRESIDENT pro tempore. The order will be entered as sug- 
gested by the Senator from Indiana, if there be no objection. 


PAY OF LOUISIANA CONTESTANTS. 
Mr. WEST. I offer the following resolution : 
Resolved, That the Secretary of the Senate be, and he is hereby, directed to pay 


to John Rag ond W. L. McMillen each full compensation as Senator for the unex- 
pired term for which they were elected, as shown by their respective credentials, 
until the 4th of March, 1873. 

I move the reference of the resolution to the Committee to Audit 
and Control the Contingent Expenses of the Senate. 

Mr. MORTON. I suggest that the resolution ought to go to the 
Committee on Privileges and Elections. 

Mr. WEST. I have no objection to that reference. 

The PRESIDENT pro tempore. That reference will be made. 


REPORTERS’ GALLERY. 
Mr. ANTHONY. I offer the following resolution : 


Resolved, That the Committee on Rules be directed to issne no more tickets of 
admission to the reporters’ gallery than there are accommodations for them ; and 
that no transient tickets or passes be issued thereto ; and that the Sergeant-at-Arms 
be directed to exclude from the reporters’ gallery all persons not having tickets 
of admission thereto. 

I ask the reference of the resolution to the Committee on Rules, as 
the subject may require somewhat more careful consideration than I 
have been able to give it; but the object of the resolution is to pro- 
tect the reporters in their gallery. We give them accommodations in 
order that they may make careful reports. The gallery now accommo- 
dates between thirty and aay people, and there have been times, on 
great occasions, when more than at any other time those who are the 
rightful occupants of the gallery are entitled to it, that they have been 
crowded out by strangers. have been given, I think, sometimes 
for more than double the capacity of the gallery. The result is, that if 
the reporters leave their seats they find them occupied when they re- 
turn, and if they stay in their seats they are crowdeéd and elbowed by 
intruders. If the rule is made imperative that nobody shall go into 
the gallery but those who are entitled to seats there, it will be a great 
convenience to those entitled to them, and will not deprive others of 
any rights that they are entitled to. 

The PRESIDENT pro tempore. The resolution will be referred to 
the Committee on Rules. 

PETITIONS AND MEMORIALS. 


Mr. HOWE. I present the tion of Radcliffe & Hopkins, pub- 
lishers of the Ogdensburgh Leader, of Ogdensburgh, Waupaca County, 
Wisconsin, and the petition of Philip M. Pryor, publisher of the /Vau- 
pun Times, of Waupun, Fond du Lac County, Wisconsin, remonstrat- 
ing against any discrimination in the laws against newspapers not 
wholly printed in one county; and I move the reference of these peti- 
tions to the Committee on Post-Offices and Post-Roads. 

The PRESIDENT pro tempore. They will be so referred. 

Mr. RAMSEY. I suggest to the Senator that the matter of these 
petitions has been disposed of. There is no such law discriminating 
a ne ouvly ially published in the county. 

. HO ‘his is the commencement of a Congress, and it is 
not known what may take place between this and the end of the 


Cc I think it is well enough to let these petitions be referred 
to the committee. ~~ 


The PRESIDENT pee conan nen iil be} ferred to th 
tempore. itions wi refe © 
Committee on Post-Ofiices and Post-Roads. 
Mr. HOWE. I also present the petition of John Alsop, heir of 
Thomas J deceased, in aid of the bill for the payment of French 
and I ask its reference to the Committee on Foreign Rela- 


The PRESIDENT pro tempore. It will be so referred. 
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Mr. FENTON. As it seems to be in order to present petitions, I ask 
leave to present two or three that I have. 1 present the petition of 
Anton Sontag—— 

Mr. SHERMAN. The Senator from Maine, (Mr. HaMiey,} who is 
not here now, entered a standing objection against the presentation of 
petitions at this session, ard it seems to me that the objection was a 
reasonable one. I do not wish to object to the Senator from New 
York presenting his petitions, however, if others are received. 

Mr. FENTON. The Senator from Maine made the objection upon 
me, but I see that others are presenting petitions, and so I hope my 
en from Ohio will wait until I get rid of those that I have charge 
of. 

Mr. SHERMAN. I will pass it over to-day, but I think myself it 
is objectionable in an executive session to present legislative petitions. 
Still, I will not object. 

The PRESIDENT pro tempore. The Chair, on reflection, will. rule 
all the petitions and memorials which have been offered looking to 
legislation, out of order at the present session, regarding the stand- 
ing objection which was made by the Senator from Maine as continu- 
ing on that subject. 


Mr. HOWE. This ruling, I take it, does not affect the petitions I 
have just offered. 

Mr. SHERMAN. Iam told that it was settled eight years ago, after 
fall consideration, that the Senate had no power to receive petitions 
in an executive session. 

The PRESIDENT pro tempore. The ruling does apply te all peti- 
tions offered this morning touching legislative business, or ihion 
to it. 

Mr. HOWE. Now, Mr. President, I have a word to say about that. 
1 supposed the order to refer those petitions had already been made. 

The PRESIDENT pro tempore. The Chair will state that the order 
was made inadvertently, not by the action of the Senate but by the 
direction of the Chair, understanding it to be assented to; and it hav- 
ing been done inadvertently, and the objection being made now to 
receiving other petitions of the same character, the Chair must sus- 
tain the objection, and, of course, it should be applied to all the peti- 
tions. The Senator from Wisconsin will be allowed, of course, to 
withdraw his petitions, to be presented at a subsequent time in legis- 
lative session. , 

Mr. HOWE. It is precisely that which I do not want to do. 

The PRESIDENT pro tempore. ‘The Chair does not compel the Sen 
ator to withdraw them, but only says that he may do so. 

Mr. HOWE. I think, if the Chair wiil pardon me a single sngges- 
tion, that we can get along with this difficulty when it is retlected in 
the first place that there is no objection made, as I understand it, to 
the petitions offered by the Senator from New York, and if there is 
any objection made to the petitions that he offers, there certainly 
was no objection offered to the petitions which I presented. 

Mr. SHERMAN. The objection was not personal, of course, It was 
made first by the Senator from Maine to petitions that looked to ley- 
islation, and the point was made by him that by the usages of the 
Senate and by the rules of the Senate we have no power at this ses- 
sion to consider any petitions of a legislative character, and it was so 
held by the Senate. 

Mr. HOWE. I do not know when it was so held by the Senate, but 
I think I do know that on that day when it was so held the Senate 
made a mistake. It may not be very modest to say so. 

The PRESIDENT protempore. If the Senator from Wisconsin desires 
it, the Chair will submit the question to the Senate whether these 
petitions shall be received. 

Mr. HOWE. I should be very glad if the Senate would allow these 

titions to be presented, and for a very plain reason. The petitions 

1ave already come into my hands, not in season to be offered at the 
late session. I do not care to tear them up. That would not be re- 
spectful to the petitioners. Ido not like to keep them on my files 
during the long recess. I see no possible objection to their being re- 
elvel. Receiving petitions is not executive business, it is not legis- 
lative business, in my judgment. Of course we cannot legislate upon 
them; but why the Senate is not as competent to receive and file, or 
refer any petitions, as it is to make committees to which to refer } eti- 
tions, or as it is to try members of oar body, 1 cannot understand. | 
cannot understand what abuse can grow out of it. It seems to me it 
is being altogether too technical to raise an objection or to interpose 
an objection to doing this simple work. We are in daily debate upon 
a question which is not an executive question; to be sure, it is not 
legislative business. Neither is the receiving of petitions, in my judg- 
ment, legislative business. You simply afford a place on your files for 
these petitions now. The Senate always exists; your tiles always 
continue, and there is much less danger of petitions being lost wheu 
they are placed on those files. I ly hope the Senate will consent 
to receive these petitions. . 

The PRESIDENT pro tempore. The question is, will the Senate 
receive petitions calling for legislative action ? 

Mr. SHERMAN. As a matter of course, if the idea of the Senator 
from Wisconsin is simply to secure the custody of these petitions, | 
have no objection to his handing them to the Clerk and letting the 
Clerk keep them until the next session, and then the Senator can pre- 
sent them; but it is the established usage of the Senate, decided on 
several different occasions, to refuse during an executive session, or 
during a called session, to receive avy business that cannot properly 
be decided by the Senate itself, and therefore it has refused to receive 
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petitions which called for legislation. I have not had time to look 
up the precedents; but this matter was decided jn the called session 
eight years ago. The book has just been handed to me, but I cannot 
turn to the case, as I have not been able to look into it. It has been 
settled that the Senate will not at a session called by the Executive, 
when it has no power to pass laws, or initiate laws, or take any step 
toward a law, receive petitions of a legislative character. If is 
the practice of the Senate, it is not worth while for us to reverse 
that practice and open the door to the presentation of a multitude of 
petitions on a multitude of subjects, because if a petition is presented, 
it may be debated ; its reference may be debated ; the whole subject- 
matter may be debated, and so a called session for a particular pur- 
pose may be prolonged to an indefinite extent. 

If the Senator is troubled about the custody of these papers and 
wants them cared for, I have no doubt, if he will hand them to the 
Secretary of the Senate, the Secretary will take good care of them, 
make a file of them, and at the next session the Senator can present 
them in due form. All that I did was in pursuance of the precedent 
set the other day by the Senator from Maine, whom we look upon as 
the Nestor of the Senate on all these questions. When a petition was 
a by some one near him praying the passage of a law to pro- 

ibit the importation of liquors for use as a beverage in this District, 
he made the point of order at once upon it that it was legislative in 
its character, and, therefore, ought not to be received. The point 
of order was promptly sustained and the petition was exeluded, and 
after that other petitions were also excluded. I have petitions that 
I could present, but I felt myself bound by the rule. It is the old 
established rule of the Senate. Now, I ask whether it is worth while 


-fer us to open the door by the presentation of petitions for debate 


that may be unlimited, debate upon a great variety of subjects upon 
which we cannot act, merely to accommodate and relieve my friend 
from Wisconsin. I think he can relieve himself in a much easier 
way. We pass no resolutions at this session except such as relate to 
business that the Senate alone can decide upon. For instance, mem- 
bership in this body is a question entirely within the jurisdiction of 
the Senate, and we may pass upon that question; and so with execu- 
tive business. Therefore it is a simple question whether the Senate 
will reverse its order. I will find the precedent of eight years ago in 
a few moments. 

The PRESIDENT pro tempore. The point of order the Chair will 
submit to the Senate for their determination. The question is, will 
the Senate receive petitions and memorials offered looking to legisla- 
tive action ? 

Mr. HAMLIN. Is the message of the President convening the 
body, on the table? If so, I ask that it be read. 

The PRESIDENT pro tempore. The Secretary will read the proc- 
lamation. 

The chief clerk read as follows : 


A PROCLAMATION. 


Whereas objects of interest to the United States require that the Senate should 
be convened at twelve o'clock on the fourth of March next, to receive and act upon 
such communications as may be made to it on the part of the Executive : 

Now, therefore, I, ULysses S. Grant, President of the United States, have con- 
sidered it to be my duty to issue this, my proclamation, decloring that an extracr- 
diaary occasion requires the Senate of the United States to convene for the 
transaction of business at the Capitol, in the city of Washington, on the fourth 
day of March next, at twelve o'clock at noon on that day, of which all who shall 
at that 8 be entitled to act as members of that y are hereby required to 
take notice. 

Given under my hand and the seal of the United States, at Washington, the 

twenty-first day of February, in the year of our Lord one thousand eight 
{L. 8] huandred and seventy-three, and of the Independence of the United States 
of America the ninety-seventh. 
U. 5. GRANT. 


By the President: 
HAMILTON Fisu, 
Secretary of State. 


Mr. HOWE. I was waiting for the law to be given us, the common 
law as I understand it to be affirmed, the usage of the Senate. 

Mr. SHERMAN. Iam hunting it up. There seems to be no index 
to the journal of a called session, and I have to look over many 


ages. 
, Mr. HOWE. Mr. President, I still assume, as I did before, that the 
Senate has decided as the Senator from Ohio says it has decided; I 
still repeat that I think it was an erroneous decision. I do not think 
there is a letter in the rules of the body, I do not think there is a line 
in the Constitution which called for any such decision. If it suited 
the convenience of the Senate to so decide, I do not know why the 
cou) not make such arule. I do not think it would conflict wi 
the Constitution for the Senate in executive session to refuse to ve- 
ceive a petition; but, inasmuch as I do think the receiving of these 
petitions does not interfere with the convenience of the Senate, and 
the receiving of them does promote the convenience of members, it 
seems to me the Senate would be hardly justified in refusing their as- 
sent. 


The Senator from Ohio suggests that I can make a file of these peti- 


tions in the Secretary’s office and them to the Senate next 
winter. I can do so, undoubtedly ; but one thing is very certain, — 


if I file them with the Secretary, before next winter comes 


shall forget ali about them and I never shall present them to the 


portance there may be in these peti- 
tions, I only know that certain citizens of Wisconsin seek to ap- 


Senate. 
I do not know how much im 
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proach the legislature, and have asked me to present their petitions 
to the Senate. 

Now, the Senator from Ohio says they may be debated. Whether 
the Senate will entertain debate upon them, is an entirely different 
question from the question I raise. I only ask that the petitions 
may be received, and either referred or laid upon the table, I do not 
care a cent which. If nobody has any objection to their reference, [ 
take it they can be referred just as well as to be laid on the table ; 
and if any Senator wants to debate the question, that right of debate, 
I take it, is within the control of the Senate. If they do not want to 
hear it, they will refuse to hear the debate ; but because they refuse 
to hear the debate, I do not think that is a reason why they should 
refuse to receive the petition. That is all I ask to have done. 

Of course, I do not want the Senate to reverse the common law of 
the body to promote my individual convenience. I can stand the 
. burden of these papers all through the recess; but as I do not see any 
good sense in the law, I do not see any use in giving up the question. 

_ The Senator says that the Senate may debate any question or con- 
sider any question which it can decide. Well, it can decide the ques- 
tion of oe the petitions. It cannot legislate upon the petitions, 
but it can decide that question, dis of the petitions just as effect- 
ually as it can dispose of any seat here. If the Senator's own rule is 
te obtain, it seems to me it will cover the ny ae of this petition. 

_Mr. HAMLIN. Mr. President, I raised an objection to the recep- 
tion of petitions a few mornings since for the simple purpose of pre- 
a any act tending to legislation ; and that was in accordance 
with the decision of this body, according to my recollection, some 
years ago when the matter was fully discussed. Papers were then 
referred, and some act beyond the reception of petitions, according to 
my recollection, was proposed ; but, on discussion, the Senate deter- 
mined that we were not a legislative body except when we were in 
session with the co-ordinate branch, the House of Representatives ; 
and it was wise therefore, I thought, to observe the decision of the 
Senate and maintain it. I have noticed that sundry resolutions, when 
I have been out of my seat here, have been introduced and acted 
upon—all wrong, in my judgment. We have now no earthly legisla- 
tive power; and I asked for the reading of the proclamation of the | 
President for the purpose of inviting the attention of the Senate to 
the precise object for which we are convened—to consider such sub- 
jects as the President shall submit to us for our consideration, not for 
legislation, because we are in no sense now a legislative body. 

As a mere matter of form, as a mere matter of convenience, my 
friend says he would rather present his petitions and lay them upon 
the table or have them referred to a committee. That is one step 
tending to legislation. There were several bills passed by the House 
at the last session of Congress which I believe just and meritorious ; 
some of them affected the interests of my constituents; it would be 
very convenient for me to take those bills from the files of the Senate 
and have them acted upon now and have them ready for the House 
to act upon when it shall convene in December next, and it would 
be only legislative action in a second degree. The presentation of 
the one would be the first degree ; the action upon it would be the 
second. 

Now, it is wise, in m judgment, to maintain the precise position 
and character which ong to us, and that is, to discharge thuse 
duties which are only of an executive character, or, stepping one 
gy beyond that, t questions of privilege which relate to this 

dy and in which the House have no participation. 

- HOWE. Will the Senator allow me to ask him a question ? 

Mr. HAMLIN. - Certainly, — 

Mr. HOWE. The ‘Senatdr days it is wise to do so andso. If it is 
wise to do so and so, it is bedause the doing so will prevent some pub- 
lic mischief. Now, I wish the Senator, with all his experience, to 
explain what that mischief is. 

- HAMLIN. Well, I have tried to do so. If you present a pe- 
tition, it is an act tending to legislation. That is the first step. Then 
I may present a bill and ask your action upon it, which is only one 
step more in the line of legislation. 

~. HOWE. Will my friend allow me to ask him one more ques- 
tion 

Mr. HAMLIN. Certainly. 

Mr. HOWE, It is whether when you came in here, and by a resolu- 
tion o — your committees, you did not take a step tending to 

n 

. HAMLIN. Not beyorid what was requisite for business of an 
executive character. Our committees were necessary to enable us to 
transact executive business, and we did not transcend what was re- 
quired of us, and what was necessary in that direction. i 

Mr. HO Will the Senator inform me what necessity exjsted 
for a Committee on Printing, or on Claims, or on the Revision of the 
Laws, at an executive session f 

Mr. HAMLIN. Well, in relation to that matter, I do not know what 
business of an executive character may be presented to us that shall 

for consideration either to this committee or that. It is trae we 
know that nominations for collectors go to the Committee on Com- 
merce ; foreign appointments to the Committee on Relations ; 
and we know that the leading appointments go to various committees. 
I ask my friend from Wisconsin he knows that there will be no 







































































subject which may come before each committee of this Senate of an 
executive character. I will take every committee he has alluded to ; 
and first the Committee on Printing. How does he know that there 
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may not be matter here requiring the action of that committee? If 
you please, we have a treaty communicated to us, and the question of 
printing that treaty or of an extra number of that treaty will go 
necessarily, in an executive point of view, to that committee. And 
so of every committee in this body ; there may be some subject which 
will go to it for its consideration, though I am well aware that mainly 
the subjects considered in executive session go to but a limited num- 
ber of the committees. 

Now, I do think it best not to transcend the rule. I know how 
anxious Senators are to get rid of re sent to them. I have peti- 
tions in my drawer, and I should like to have them disposed of, but 
1 do not believe they ought to be presented, because that is the first 
step in ion, and we now possess no legislative function. 

The P IDENT pro tempore. The Chair will state the point of 
order. This morning several petitions and memorials were presented, 
and, their reception not being objected to, were directed by the Chair 
to be referred to the appropriate committees. Subsequently the Sen- 
ator from Wisconsin offered two petitions, addressed “to the Senate 
and House of Representatives of the United States of America in 
Congress assembled.” To the reception of these petitions the Sena- 
tor from Ohio objected. The Chair sustained the objection. The 
Senator from Wisconsin seeming to desire it, the Chair submits the 
question to the Senate, and the question is, shall these petitions be 
received ? 

The question being put, a division was called for, and the ayes 
were Six. 

Mr. HOWE. There are not encvzh to call the yeas and nays, and 
therefore I will not call the. ! should like, however, to have the 
yeas and nays if I thought there was any reasonable prospect of 
obtaining them, but I content myself with the knowledge that I 
have offered—— 

Mr. DAVIS and others. We will give the yeas and nays. 

The PRESIDENT pro tempore. Does the Senator from Wisconsin 
demand the yeas and nays? 

Mr. HOWE. Yes,sir. I am so grateful to my friends that they vol- 
unteer me the yeas and nays. 

The PRESIDENT pro tempore. The Senator from Wisconsin asks for 
the yeas and nays. 

The yeas and nays were ordered. 

Mr. ANTHONY. It seems to me that if it were an original ques- 
tion I would say that the reception of petitions is no more legislative 
business than the appointment of the committees, and I should, if 
the question were a new one, vote to receive the petitions; but if the 
question has been settled, and if the uniform rule has been otherwise, 
as I believe it has been, I shall vote to maintain the traditions of the 
Senate, 

Mr. BAYARD. As I understand the proposition of the Senator 
from Wisconsin, it is that the petitions may be received during this 
session in respect to matters which the Senate, as a separate body, 
may take cognizance of and complete action in regard to. 

Mr. SHERMAN. No; this is a petition addressed “ to the Senate 
and House of Representatives in Congress assembled.” There is no 
objection made to receiving petitions on anything that the Senate 
alone could act upon. 

Mr. BAYARD. The Senate are fully aware of what commotion was 
at one time created in this country by the bare proposition of refusing 
to receive petitions. It seems to me that the time occupied by the 
reception of a petition, the stating of its contents, and its being laid 
upon the table, (for such would be the course of business respecting ii, ) 
is too small to make it expedient or to make it wise in any way now 
fur any technical reason to avoid the reception of petitions. There is 
something in the right of petition, and I would rather not throw on 
the Senate or any member of the Senate the duty and the necessity of 
explaining why a petition was not received, when the answer would 
be, “Why not? it was a form to you; it was a substance of a right 
to me.” The right of petition is something that I think either House 
of Con or both Houses of Congress should sedulously protect, pro- 
tect in its substance, protect even in the forms that are necessary to 
give substance; and therefore, while Iam as anxious as any one to 
confine the business of this session to its legitimate and strictly legit- 
imate and n matters, yet I shall vote for the reception of a 
petition, although addressed to the Congress of the United States, in 
order that petitions may be received, that they may be laid upon the 
table, as no action can be taken upon them at the present session, 
rather than even in form seem to deny the right of petition. 

Mr. ANTHONY. I was under the impression that at executive ses- 
sions we had received petitions and laid them upon the table with- 
out a reference. I thought that had been our practice, that whereas 
we would not act upon any petition, we had received them and laid 
them upon the table; but I may be in error. 

Mr. CONKLING. I am quite sure that my friend is thinking of 
this: We held an extra once or twice of both Houses, in which 
a rule was adopted that we would consider only certain matters—the 
Senator will remember the rule—and under that, the subject to which 
the petitions related being excluded, the petitions were received and 
laid on the table. I do not think that has heen done in a mere exeec- 
utive session of the Senate. 

Mr. ANTHONY. It is very likely the case was as the Senator from 
New York I hold in very reverence the right of peti- 
tion. y what a petition is until it is pre- 


sented. Therecertainly might be petitions presented here that would | 
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come within our present jurisdiction in the most limited form that we 
give to it, and we do not know precisely, when a petitioner approaches 
the Senate, what he has to ask. But still, if the question has been 
settled, and if the established rule of the Senate has been as stated 
by the Chair, I shall vote to sustain the old rule. 

Mr. HOWE. I want to add one word to what I have said hsreto- 
fore. The Senator from Rhode Island, as was to be expected, an- 
nounces his purpose to adhere to the rule of the Senate once fairly 
established. What that rule is we only know from the information 
received from the Senator from Ohio and the Senator from Maine. 
The rule itself has not been read. There is a rule bearing somewhat 
upon this subject, which I find in the book I hold in my hand—it used 
to be called the Constitution—and it declares that Congress, I know 
it does not say the Senate, but “ Congress shall make no law respect- 
ing an establishment of religion, or prohibiting the free exercise 
thereof, or abridging the freedom of speech or of the press, or the right 
of the people peaceably to assemble and to petition the Government,” 
not Congress, but “to petition the Government for a redress of griev- 
ances.” I understand that if Congress had passed a law saying that 
these petitions should not be received, it would have been in violation 
of that section of the Constitution. I suppose the Senate, by a rule 
of its own, can step upon the Constitution with impunity ! 

Mr. CONKLING. I want to say only ore word about this matter. 
If anybody wants to petition the Governiaent, and the Senate or any 
other power should intervene, we can see the impropriety of that in- 
tervention. These petitions are not addressed to the Government, but 
to one of the three co-ordinate branches of the Government, namely, 
the Congress. The Congress is not here; the Congress is absent. 
The Senate is here. Now, replying to the suggestion made by the 
Senator from Delaware, which way shall I vote in the interest of the 
right of petition ? 

ir. HOWE. Before the Senator passes to that, will he allow me to 
make one suggestion, and that is, that he never saw the Congress here 
and probably never will in his life-time; but always (to maks myself 
understood) let the petition be addressed to the Congress, and it is 
presented either to the Senate or to the House of Representatives, 
never to the Congress. 

Mr. CONKLING. But, Mr. President, if we do not know by sight 
we know by insight whether Congress is here or not. It is a fact, ab- 
sent or present, of which every court and everybody else is bound to 
take notice. The courts take judicial notice; everybody takes his- 
torical notice and actual notice that Congress is absent or present at 
the time. In that way we are bound to take notice that our journals 
show affirmatively and distinctly that Congress is not here. 

Mr. HOWE. I admit that Congress is not here. 

Mr. CONKLING. My friend admits it. Then I inquire as I was 
going to, which way shall I vote in the interest of the right of peti- 
tion? Shall I vote that a petition addressed to Congress shall be pre- 
sented, not to Congress, but to the Senate holding an executive ses- 
sion? If I do, what shall become of these petitions? The rule of the 
Senate says that all committees fall with this session. During the 
vacation there are no committees unless they are expressly contin- 
ued; and at the beginning of the next session there are no commit- 
tees, because they die when your hammer falls with this session. 
Before your hammer falls no action can be taken upon them unless 
they relate to the business of this session, when nobody criticises 
their presentation. Afterward no action can be taken, because there 
is no committee and no Congress. Thus they fall; and what is to be- 
come of them? They are to go into the pigeon-holes of these com- 
mittees that are now, and they are to sleep, unless, at the néxt ses- 
sion of Congress, my honorable friend or somebody else shall move 
that they be taken from the files, if they would be on the files, and 
recommitted to these committees, or referred to these committees. 
Therefore, while I should be glad to vote in the interest of the right 
of petition, it seems to me that I do so vote by reserving these peti- 
tions to take effect the first time that they can take effect, to be pre- 
sented in the first moment of the first hour when their effective pre- 
sentation is possible. It seems to me that it would be as little in the 
interest of the right of petition to vote to present them here as it 
would be to vote that they might be delivered to the Secretary of the 
Senate or to one of the officers of the Senate de bene esse. 

Mr. HOWE. Do I understand the Senator to say that the commit- 
tees appointed at this session fall with the adjoarnment of this ses- 
sion of the Senate? 

Mr. CONKLING. Unquestionably. 

Mr. SHERMAN. Unless continued by express vote. 

Mr. CONKLING. I have said unless they are expressly continued. 
A committee may be continued; I am going to ask, myself, that a 
committee shal) be continued, the Committee on the Revision of the 
Laws, which my friend referred to, because both Houses have passed 
and the President has signed an act which requires the existence of 
that committee to do specific things in vacation; but the rule says 
that unless specially continued, they fall and die with this session. 
Therefore these petitions are presented at a time when they cannot 
be acted upon, and they are to be laid away and buried, so that they 
can never be acted upon, unless, when a session of Congress does oc- 
cur, they are brought up and presented. Hence it becomes a mere 
question of their custody in the mean time; that is all. If my friend 
thinks that it is safer, in point of custody, to commit them to men 
who cannot act upon them, who have nothing to do with them, who 
are under no obligation to re-present them, to ever have them ap- 
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pear again in the Senate—if he thinks such bodies of men are better 
custodians of these petitions than those to whom they are committed 
to be presented when they are in order, that, as an argument of con- 
venience, might be very well. 

Mr. HOWE. That is the whole argument. 

Mr. CONKLING. My friend says that is the whole argument. 
Then I have done, Mr. President. 

The PRESIDENT pro tempore. The Chair has stated the question 
pending before the Senate, upon which the yeas and nays have been 
ordered, and the roll-call will proceed. 

Mr. FERRY, of Michigan. I was absent. Will the Chair state the 
question again? 

The PRESIDENT pro tempore. The question is this: This morning on 
the opening of the Senate various memorials and petitions looking to 
legislation were received inadvertently by the Chair. Afterward two 
petitions were presented by the Senator from Wisconsin [Mr. 7 
addressed te “the Senate and House of Representatives of the Unitec 


States of America in Congress assembled.” The Senator from Ohio 


| Mr. SHeRMaNn ]} objected to the reception of the petitions, and the 
Chair sustained the objection. The Senator from Wisconsin seeming 
to desire it, the Chair submitted the question to the Senate, and the 
question now is, shall these memorials be received? upon which the 
yeas and nays have been ordered. 

The question being taken by yeas and nays, resulted—yeas 20, nays 
31; as follows: 

YEAS—Messrs. Alcorn, Allison, Bayard, Bogy, Casserly, Cooper, Davis, Dennis, 
Fenton, Gordon, Bamilton of Texas, Howe, Merrimon, Morrillof Vermont, Ransom, 
Saulsbury, Schurz, Sprague, Stevenson, and Sumner—20. 

NAYS—Messrs. Ames, Buckingham, Caldwell, Cameron, Chandler, Clayton, 
Conkling, Conover, Dorsey, Ferry of Connecticut, Ferry of Michigan, Flanagan, 
Frelinghuysen, Gilbert, Goldthwaite, Hamilton of Maryland, Hamlin, Hitchcock, 
Ingalls, Logan, MeCreery, Mitchell, Norwood, Oglesby, Pratt, Ramsey, Scott, Sher- 
man, Tipton, Wadleigh, and Wright—31. 

ABSENT—Messrs. Anthony, Boreman, Brownlow, Carpenter, Cragin, Ed- 
munds, Johnston, Jones, Kelly, Lewis, Morrill of Maine, Morton, Patterson, 

tobertson, Sargent, Spencer, Stewart, Stockton, Thurman, West, and Windom—21. 

The PRESIDENT pro tempore. The petitions are not received, and 
will be returned by the Secretary to the Senators offering them. 

COMMITTEE ON CONTINGENT EXPENSES, 

Mr. HOWE. I will take back the petitions, and ask the Senate to 
receive the following resolution : 

Resolved. That the Committee to Audit and Control the Contingent Expenses 
of the Senate be continued and authorized to sit during the recess of the Senate. 


The resolution was considered by unanimous consent and agreed to. 
PROPOSED EXPULSION OF SENATOR CALDWELL. 


The PRESIDENT pro tempore. The unfinished business is before the 
Senate, upon which the Senator from Illinois [Mr. LoGan] is entitled 
to the floor. 

Mr. ALCORN. If the Senator from “Iinois will aliow me, I wish to 
present a resolution, that it may lie on the table : 

Resolved, That ALEXANDER CALDWELL be, and he is hereby, expelled from his 
seat in the Senate of the United States. 

With the consent of the Senator from Illinois, [Mr. LoGan,] I 
will state that I introduce this resolution with a view to save the 
time of the Senate. If the resolution now under discussion shall 
fall, it will then require that any resolution offered shall lie over one 
day. We may save a day by presenting it now. That such a resolu- 
tion would be introduced, I entertain very little doubt. I desire to 
say that in offering this resolution I by no means abandon the re- 
port of the committee and the support of the resolution now under 
discussion, 

COMMITTEE SERVICE. 


Mr. DENNIS. If the Senator from Illinois will allow me a moment, 
I ask to be excused from serving upon the Conumittee on Claims, and 
that the Chair be authorized to fill the vacancy. 

Mr. WRIGHT. Ido not see the chairman of the Committee on 
Claims in his place just at this moment, but unless there be some 
good reason why the Senator from Maryland should be excused, I cer- 
tainly shall oppose it. 

Mr. DENNIS. I find that I am on two other committees, the Com- 
mittee on Commerce and the Committee on Agriculture. 

Mr. WRIGHT. The chairman of the committee is now bere. 

Mr. SCOTT. I understand that the name of the Senator from Mary- 
land, { Mr. DENNIS, ] who asks to be excused, was placed upon that com- 
mittee by mistake. The name being so similar to that of the Senator 
from West Virginia, [Mr. Davis,] who was intended, the mistake 
occurred in that way. I hope that the Senator from Maryland will be 
excused and the mistake corrected by placing the Senator from West 
Virginia on the committee. 

‘Tbe question being put, Mr. DENNIS was excused. 

an SCOTT. I move that the vacancy be filled by appointment by 
the Chair. 

The motion was agreed to by unanimous consent; and the Presi- 
dent pro tempore appointed Mr. Davis to fill the vacancy. 

ELECTION OF SENATOR CALDWELL. 

The Senate resumed the consideration of the resolution submitted 
by Mr. MorToN on the 6th instant, cong that Mr. CALDWELL was 
not duly elected a Senator from the State of Kansas. 

Mr. LOGAN. Mr. President, yesterday I was attempting to discuss 
before the Senate questions in reference to this testimony, sifting 





it te see whether it proved anything or not; whether it was of such 
a character that the Senate could act upon it in the direction of con- 
victing a member of the Senate. 

Some discussior 2rose in reference to the legal questions involved, 
as to whether the act perpetrated rendered the election void, or 
whether it formed a basis for expulsion. Those —— I reserved, 
giving them a mere passing remark, until I should get through the 
testimony, after which I did intend to discuss, in my feeble way, the 
question in its legal aspects. 

Now, after the majority of the committee have made this report, 
asking that the election of Mr. CALDWELL be declared void and ren- 
dered nugatory, feeling somewhat doubtful in regard to the position, 
perhaps, one of them fires a back shot this morning and comes in with 
a resolution of expulsion. Hence, we find ourselves in this position : 
A majority of the committee first resolves that the election is void ; 
this is discussed for a short time ; and then one of the majority comes 
in and says, “If the election is not void, I want him expelled.” It 
reminds me a good deal of an old hunter who fired at some kind of an 
animal. He was asked a question in reference to it, and said, “I 
fired just so as to miss it if it was a calf, and hit it if it was a deer.” 
That is about the position I find the majority of the committee in 
this morning. They are so desirous that a heavy blow shall fall upon 
this man’s head, that, before the argument of the question is con- 
cluded, they commence to stick swords in both sides, so that if one 
is not deep enough, an incision shall be made in another place that 
—_ strike the vital part. This does justify me in what I said yes- 
terday. 

I said there was hardly a parallel to the manner in which this man 
had been pursued by testimony and by witnesses before the committee, 
and yet I find to-day that Senators are so desirous of destroying ove 
of their fellow-members that they attempt one mode first, and then 
resort to another dodge, in order that they may inflict an injury of a 
serious character. 

Mr. President, is there no such thing left in the human heart as 
tenderness? Is there no such thing left in the human heart as gen- 
erosity? Is there no such thing left as kindness and charity? Are 
we so molded and cur hearts so seared and steeled that we will re- 
sort to every machination, to every argument, and to everything pos- 
sible that we can find according to parliamentary tactics, that we may 
succeed in destroying a fellow-man and sending him forth before the 
world branded as a scoundrel and a villain? Have we risen to such 
moral excellence in this day that we are contaminated by association 
with men whose course and conduct, since on the floor of the Senate, 
have been as generous and as proper as our own ? 

Then, sir, I have but this to say: that if a man is to have justice 
in the Senate-chamber hereafter, where an accusation is made, he 
must show himself as spotless as the driven snow, or else the moral 
excellence of some men and the standard which they have erected 
for themselves is so high that the Senate must be rid of a:few men at 
least, for, Senators, this will not stop here. Adopt the policy that 
has been proposed recently, and we stop not at one victim. I do not 
say this in justification of wrong; I am not here to vindicate wrong ; 
but I undertake to show to this Senate that the testimony in this case 
was not such testimony as would warrant a verdict of “ guilty ” by a 
jury or by a court of Senators. The country has been flooded with 
such reports in reference to this case that a man can hardly have an 
impartial hearing by his peers. What do we see this morning? I 
beg the pardon of Senators for calling their attention to it, but look 
at the manner in which the debate of yesterday is given to the coun- 
try for the purpose of fixing their judgment. When the discussion 
first commenced in reference to the case of Mr. CALDWELL, the argi- 
ments made against him were given by the Associated Press almost 
by columns; but this morning, after the debate of a whole day on 
this question, we find in the morning papers, from the press report, 
fuur lines given to the argument I made—perhaps it was not worth 
four lines—and more was given of the answer of the Senator from 
Indiana against him, in what he said yesterday, than was given of 
the argument in his defense by mou: and the Senator from New 
Jersey. I said yesterday morning that the feverish excitement of 
the country was such that it required a man of nerve to stand against 
it, because the cases were prejudged before they were heard, but that 
if the Senate would give their attention to the testimony, and exam- 
ine it, and make the application of the testimony to the law as the 
law would be given in a court of justice, I myself have no doubt of 
the vindication of this man so far as the charge against him is con- 
cerned, 

Now, Mr. President, let ms continue the examination of this testi- 
mony ; I hope I may be pardoned for it, because it is by this testimony 
we must try this Senator. It will not do for Senators to rise in their 
places here and assert that the law is so and so without any exami- 
ration of the testimony. You cannot pass upon this man by the law 
without the facts. You must examine both the testimony and the 
law and make the application of one to the other, in order to come to 
a proper judgment in reference to the case. I pro then to examine 
this testimony as applicable to the law in two points of view: first, as 
applicable to the law in reference to the question of the validity of 

e election ; second, in reference to the law in regard to expulsion. 

The first testimony that I will examine this morning is that of 
Mr. Daniel R. Anthony, of Leavenworth. It was said here, and prop- 
erly so, too, for I take no exception to what may be said in a fair and 
impartial manner in reference to this case, that Mr. Daniel R. Anthony 
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is the present mayor of Leavenworth City. That I do not dispute; I 
understand that he is. We are given to understand from the fact 
that he is mayor of Leavenworth that his testimony must be received. 
Now, although he is mayor of Leavenworth, I do not wish the Senate 
of the United States to consider his testimony on this account as 
better than the testimony of other men, but consider it in its proper 
light, take it and weigh it for what it is worth, and give to it the 
weight it appears to be entitled to. It is true, Mr. Daniel R. Anthony 
was an unfortunate man once; he stood before a court for thirty con- 
secutive days, on trial for murder; still that does not depreciate the 
man, perhaps, yet it is true. I call the attention of the Senator from 
. Mississippi, who offers his resolution of expulsion this morning, to the re- 

cords of the Post-Office Department, in the city of Washington. While 
the Senator from Indiana was speaking of the honorable Governor 
Carney the other day, reciting his virtues, and those of Mayor Anthony, 
of Leavenworth, thereby assuming that they were men of such high 
character and spotless virtue, that their words are to be received as 
true against the testimony of other men and against the words of a 
Senator who has been honored by his State, I remembered the records 
of the Post-Office Department. This same Governor Carney, whose 
testimony the Senators bolster up by the testimony of Mr. Anthony, 
and whose testimony they use to bolster up that of Mr. Anthony, ap- 
pears in a very different relation to his friend on the files of the Post- 
Office Department. By examining these records they will find a state- 
ment, signed by Governor Carney, asking the removal of Mr. Anthony 
from the post-office at Leavenworth on the ground of various charges 
of the vilest character, and it stands there to-day as a monument to 
that man’s virtue. The committee support the testimony of Governor 
Carney by that of Mr. Anthony; and to-day the records show that Mr. 
Carney charged him with being a murderer and every vile thing that 
could be charged upon him, and I believe he was removed, or at least 
upon the charges action was taken against him as postmaster of Leaven- 
worth. These are the “ pinks of perfection” that are presented as 
models of virtue in connection with this case. 

My friend from Indiana said the other day that General McDowell, 
who was marshal of the Territory of Kansas, was not a witness to be 
believed ; that no man would believe him. Why should no man be- 
lieve McDowell when the committee believe Anthony, who was 
removed on Governor Carney’s charges in regard to his vile char- 
acter, and Mr. McDowell appointed in his place?’ Nevertheless, Mr. 
McDowell is not a credible witness, but Anthony must be believed in 
all respects. 

Now, let us examine Mr. Anthony’s testimony for a few moments and 
see What it is. I will read a portion of it found on page 138. He says 
he is mayor of the city of Leavenworth, and tejls where he resides. 
- — opposed to the election of Mr. CALDWELL and opposed to the election of 

r. Varney. 

Question. State what you know, if anything, in regard to the use of money or 


other mpeeper means by Mr. CALDWELL, or any of his friends, to procure votes to 
secure his election. 


Answer. I know nothing personally of the use of a single dollar. I saw no 
money paid. All I know is from statements made to me by other parties. 


Then afterwards he says: 


Question. Did you ever have any conversation with Mr. CALDWELL in regard to 
what that election had cest him, or anything on that subject ? 


Answer. He remarked to me, incidentally, I think last summer, in regard to the 
cost of the election. 


soe, What did he say about it ? 
nswer. He said to me that it had cost him about $60,000. 
ee Where was that statement made to you? 
nswer. That statement was made to me when he was conversing with me 
about my purchasing the Bulletin office, in Leavenworth. 


Now, Mr. President, I wish to continue the examination to see 
what further this gentleman says in reference to this matter. I call 
the attention of Senators to his testimony on page 150. In reference 
to this same conversation he testifies as follows: 


stion. Where was that conversation ¢ 
newer. I think it was in front of Newman and Haven’s bank. 
estion. When was it? 
nswer. Along some time previous to the purchase of the Bulletin. 
tion. When was that? 
nswer. A year ago last fall. 
Question. That was the fall of 1871? 
Answer. Yes, sir. 
estion. Are you sure about that? 
newer. Yes, sir; just previous to the purchase of the Bulletin. 
Question. You say that this conversation with Mr. CALDWELL, in which he said 
that he had tens these notes of Burke, and that altogether his election had 
cost him $60,000, occurred there and then ¢ 
Answer. Yes, sir. 
Question, Can you name the month? 
nswer. No, sir. 
estion. A the month ? 


newer. It was some time after I purchased the Times until I got ion of 
he Bulletin, T enw Eien euvceal tines, 4 ree 
Was it about the 1st of December, 1871 ¢ 
newer. co sir. 


ou testified before the committee at Topeka ? 
wer. Yes, sir. 


How did it 
abues Mec orien oie that in that investi 
Now see his explanation : 
Answer. He never had admitted it to me then. 
Mark, he swears here that he had this conversation with Mr. CaLp- 


WELL in December, 1871, and now he swears that he did not tell it in 
Topeka because it had not been told his then; yet the investigation 


tion you said not a word 
the payment of $60,000! 


yesterday. 










at Topeka was in February, 1872. This is the testimony of Mr. An- 
thony. He swears that the reason he did not tell it at Topeka was that 
it had not been communicated to him, and yet he turns around and 
swears that it had been communicated to him in 187i, whereas the 
investigation in Topeka was in 1872. He gives the place, the time, 
the date, and mentions the 
cannot be mistaken. What further explanation does he give? 


we You say it was in the fall of 1871, before this investigation, and this 


urchase of the paper to show that he 


place in 18721 
Now, he sees he is caught, and this is his explanation: 
Answer. They never asked me about it. 


He first swears that the conversation had not taken place before 


the investigation at Topeka, hence he could not detail it there. Then 


he swears that the reason he did not, was because they did not ask him 
the question. 


the question or not. 
Topeka, and I call attention particularly to the questions asked him 
in that investigation, which took place in February, 1872: 


But let us go further and see whether they asked him 
Here is the examination of the committee at 


uestion. Now, Mr. Anthony, where did Mr. CALDWELL keep his bank account 


in Leavenworth ? 


Answer. I was told in the First National Bank in Leavenworth, and in Phila- 


delphia. 


Question. How much money did Mr. CALDWELL or Len. Smith, either or both, 


bring up to use in that senatorial election? 


Answer. I don’t know. 
Question. Did they use money directly, in your opinion—I mean. money in 


kind—or did they draw against some fund somewhere ? 


Answer. They did both; I think they did. That is my opinion. 
Question. What bank or house did they draw on ! 
Answer. I don’t know. 


Question. Did you ever hear any of CALDWELL’s immediate friends say how much 


money it took to secure CALDWELL’Ss election ? 


Answer. I have heard, but can’t say it was from his immediate friends, 
In his testimony before the committee here, he swears positively that 


he does not know of one single cent being used, and then that Mr. CaLp- 
WELL told him he had used $60,000, which he says Mr. CALDWELL told 
him in December, 1871. 
Topeka investigation because Mr. CALDWELL had not then told him; 
but afterward, when he finds that will not do, he swears that he did 
not tell it at Topeka because he was not asked the question. 
Topeka examination he testifies that he believes money was used by 
Mr. CALDWELL and his friends, but when brought to the point says he 
heard it, but cannot say that he heard it from any of CALDWELL’s 
friends. 
hear it?” and he said he had heard it, but he could not say that it was 
from any of Mr. CALDWELL’s friends ; and yet subsequently he swears 
here that Mr. CALDWELL himself told him out of his own mouth that 
he had used $60,000. Such is the character of Mr. Anthony’s testimony. 


He says he did not think to tell of it at the 


In his 


The question wes put to him directly, “ From whom did you 


Now, I wan to put this in a little different shape from what I did 
Mr. Anthony there contradicts himself. In that statement 
he shows that he is not worthy of belief. He contradicts himself. 
And Mr. CALDWELL, a Senator of the United States, on his honor af- 
firms, in his written statement presented to the committee, that he 
never did directly or indirectly use one dollar for the purpose of corrupt- 
ing or procuring one single vote in the legislature of the State of Kansas. 


There is Mr. CALDWELL’s statement on his honor as a Senator, yet the 


Senator from Indiana the other day said that Mr. CALDWELL’s statement 
could not be believed. Why? Because it was not under oath. You 
can believe Mr. Anthony under oath although contradicting himself, 
but you cannot believe Mr. CALDWELL because he was not under oath ; 
and I desire right here to make an explanation of that to the Senate. 
Mr. CALDWELL was willing to swear to his statement. I have if 
from Mr. CALDWELL, and I know it to be true, that his counsel, Mr. 
Cushing, told him not to swear to it, for the reason that it was un- 
usual, and that a Senator was never required to testify before a com- 
mittee, but his statement was taken on honor. He was instructed by 
his attorney not to do it, and that is the only reason which prevented 
him from swearing. It was not because he was afraid that he would 
perjure himself, but because the argument to him was that if the 
committee did not believe him when he made his statement on honor, 
they would not believe him underoath. But I say to my friend from 
Indiana, and my friends on the committee who are prosecuting Mr. 
CALDWELL, I do not know whether they would have believed him 
under oath or not; I do not know whether the Senate would or not ; 
but if they have any hesitancy in believing Mr. CALDWELL’s state- 
ment, if the Senate requires or demands that he shall be sworn, it can 
yet be done. Still, make no such proposition. < mention this 
merely because it proves that you can — testimony against a 
Senator and destroy him becanse you will not believe his own state- 
ments. Why? His oath is not to be taken; his statement is not to 
be believed, but the statement of the veriest scalawag or shyster in 
the land can destroy and despoil the reputation of a man, and he has 
no guard thrown around him that will protect him against the assaults 
of such men. ; 
Iam not yet through with Mr. Anthony. I want to examine his 
testimony a little further. He swears, on page 151 of the testimony, 
that he and Mr. CALDWELL were very friendly, or at least on friendly 
terms. When asked a question in reference to his feelings toward Mr. 
CALDWELL he says, speaking of Mr. CALDWELL, “ He was very friend- 
ly to me.” Afterward he said that they were on good terms, and then 
he was asked the question, “ Is Mr. CALDWELL a gentleman in his in- 
tercourse ?” and Mr. Anthony replies, “Sometimes he is, and then 
sometimes he is not.” He says, farther, that he was on sufficiently 
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friendly terms to visit Mr. CALDWELL and to correspond with him, but 
that be went to Topeka in the interest of a man by the name of Wa)ker, 
for the purpose of opposing Mr. CALDWELL, and that Mr. CaLDWELL 
offered fim $5,000 for his support. He swears that he would have 
taken the $5,000, but that Mr. CALDWELL wanted him to wait for a few 
days for the money, until after the election, and he was afraid to 
trust Mr. CALDWELL that long, but if he had paid him the money at 
once he would have taken it. That is the testimony of this gentle- 
man. 

I desire to call the attention of the Senate to some testimony in ref- 
erence to this Mr. Anthony. On page 318 will be found the testimony 
of aman by the name of Foote, of Leavenworth. Every man on 
both sides, both Mr. CALDWELL’s friends and Mr. CALDWELL’s ene- 
mies, stated to us that Mr. Foote was a gentleman. I presume the 
chairman of the Committee on Privileges and Elections would not 
doubt it for a moment. His bearing, aspect, his vonduct, his char- 
acter, and everything about him forbade the idea'that he would, from 
prejudice or any other cause, make any statement which was not en- 
tirely correct. After speaking of the election and of the great en- 
thusiasm there was in Leavenworth, and among the people generally 
at the election of Mr. CALDWELL, Mr. Foote was asked, “ What have 
been the relations between Colonel Anthony and Mr. CALDWELL and 
the immediate friends of Mr. CALDWELL in railroad enterprises ; 
friendly or otherwise?” He answers: 

Answer. They have been unfriendly. 

Question. How was that manifested ¢ 

Answer. It has been manifested by writings and sayings; by published articles 
in his newspaper, the Times, and various other ways. 

Goo. Iwill ask you directly if it is not the fact, and notorious in the city 
and couuty of Leavenworth, and throughout the State, or at least in Leavenworth, 
that Colonel Anthony has been exc ngly hostile to Mr. CALDWELL, and to Mr, 
Smith especially, for six or seven years ? 

Answer. It is. 

Question. Has it continued down until now ? 

Answer. Yes, sir; it has continued with the utmost virulence. 


That is the language of Mr. Foote in reference to the feeling and 
conduct of Mr, Authony toward Mr. Smith and toward Mr. CaLp- 
WELL. 

On page 325 will be found the evidence of Mr. Brace, a gentleman 
from Leavenworth, whom these gentlemen do not try to impeach in 
any way whatever; a man who is said by everybody to be a good 
man; ail expressing the same view in reference to him. He testities 
as follows: 


Question. What is the character of Mr. Anthony as to being a turbulent man—a 
getter-up of strife in the community ? 

Answer. Well, sir, so far as I know the man, that is his character. He is a tur- 
bulent man and a man of strife in our community. 

Question. What are his relations, if you know, with Mr. CALDWELL and with Mr. 
Smith, and what were they at the time of this election ¥ 

Answer. Very hostile, as I had reason to suppose. 

Question. Had they been for a ccnsiderable time before that? 

Answer. Yes, sir. 

Question. Have they been since ? 

Answer. Yes, sir. 

Question. Are they so now ? 

Answer. I so understand them to be. 


There is the testimony of Mr. Foote, an excellent gentleman, and 
the testimony of Mr. Brace, in reference to the character of this noble 
man, Anthony, the mayor of Leavenworth City. 

On page 329 you will find the testimony of Rev. Mr. Reaser, a wit- 
ness who showed himself not only to be a gentleman but a man ot 
learning, an educated man, who stands high in that country, and 
who is a neighbor of both Mr. Anthony and Mr. CALDWELL. He comes 
upon the stand and testifies as follows: 


Qnestion. Where do you reside ? 

Answer. In Leavenworth. 

Question. How long have you resided there? 

Answer, Since 1859. 

Question. Do you know Mr. CALDWELL ? 

Auswer. I do. 

Question. Were you in Leavenworth during the fall of 1870 and the winter of 
1871? 

Answer. Yes, sir. 

Question. Did you hear Major Foote’s testimony ? 

Answer. I did. 

Question. Did you hear that part of his testimony as to bringing out Mr. Cavp- 
WELL a8 a candidate, and the circumstances attending it; can if s0, can you cor- 
roborate the statement he made ? 

Answer, Lunderstood it the same way, sir. 

Question. Do you corroborate the statement he made ? 

Answer. Yes, sir. 

Question, As to the notorious hostility of Mr. Anthony te Mr. CALDWELL and Mr. 
Smith, can yu corroborate the testimony of Major Foote ? 

Answer. I ean, sir, with some modifications. 

Gracie, Please state what they are. 

nswer. I understood that Colonel Anthony was very bitterly opposed to Mr. 
CALDWELL as a candidate for the Senate. Colonel Anthony told me at one time after 
the election, that now it was over he should cease his opposition ; afterward, from 
some cause, however, it seems to have been resumed again. As to his relations 


he brought the check back; and Len. got mad and tore it up, and a new check was 

drawn, and Carney indorsed it ; aud he then took it and brought the money back, 

and took it into a room; and he said that Sol. Miller, from Doniphan County, came 

in and put the package in his pocket and took it off; and it was for the Doniphan 
on. 


It is on that statement of Mr. Anthony that the Senator from Indi- 
ana founds his assertion in his argument that $7,000 were paid to the 
seven members from Doniphan County. He asserts that to be a fact 
shown by testimony, and that it istrue, and that these men 
were bought, and yet it is all based on the statement of this man, 
Anthony, that Anderson told him so. Now, let us see whether Ander- 
son did or did not. On page 73, Mr. Anderson testifies: 


Question. This $7,00C was paid to you on the check of Len. T. Smith ? 

Answer. The check was given by Len. T. Smith to Governor Carney. The 
asked me, knowing me to be a director in a bank, if I could cash it. I told them 
would take it and do it as an accommodation, and get the money, and I did give the 
money to Mr. Carney. 

uestion. What was that money to be used for? 

newer. I have no idea. 

uestion. How did it come to be drawn on the check of Len. T. Smith ? 
nswer. That I do not know. 


ne What connection had Len. T. Smith with Governor Carney in business 
matters 

Answer. Well, I supposed them to be connected in some way ; interested in the 
M Valley Railroad, I believe, and other matters. : 

Question. Did you have no eaten or information at the time that this money 
was to be used in connection with the election ? 

Answer. I have no knowledge. 

Question. Had you no opinion about it? 

Answer. No, sir; I did not care about it. 

nee. You drew the money and handed it to Mr. Carney ? 

newer. Yes, sir. 


Mr. Anthony swears that Sol. Miller got it for the Doniphan County 
delegation; and yet Mr. Anderson swears that he drew the money 
and paid it to Mr. Carney, being the $7,000 that Len. Smith paid to 
Thomas Carney at Topeka, without the knowledge, consent, or un- 
derstanding of Mr. CALDWELL. Mr, CALDWELL never knew of it and 
never heard of it until it was stated here before the committee. 

But let us see what Mr. Solomon Miller says about it. This testi- 
mony, given by Colonel Anthony, in which Colonel Anthony swore 
that Mr. Anderson told him that the $7,000 were obtained, and that 
Sol. Miller got it for the Doniphan County delegation, was read to 
Mr. Miller. Now, here is his testimony, (page 387 :) 


Question. Mr. Miller, I will ask you if that occurred. 
Auswer. No, sir. 
uestion. Or anything like it? 
swer. No, sir. 


Question. Mr. Miller, were you there during the whole investigation? 
Answer. I was there during the whole investigation. 


Question. What do you know, if anything, of the use of money by any person, 
or the promise of money by any Le 
Answer. I know nothing at ail. 


Question. Waita moment. Or the promise of office or aan else in consid- 
eration of votes for any candidate at Topeka at that election 
Answer. That is the same question. I know nothing at all about it. 


We have then the testimony of Sol. Miller and the testimony of 
Mr. Anderson, both swearing positively that the statement of Mr. 
Anthony is not correct. Here you have twe witnesses swearing 
against his statement in reference to this money; and yet he is to be 
believed and the two witnesses are to be discarded ! 

Now we come to the testimony of Mr. Burke, which the Senator 
from Indiana relied upon very much. Mr. Burke had given notes to 
Mr. CALDWELL—owed him money for a press. Mr. CALDWELL sued 
Mr. Burke. The press was sold; Mr. CALDWELL bought itin. Mr. 
Burke, burning and smarting under this action of Mr. ALDWELL, and 
being himself in the employ of Mr. Anthony, comes forward to sus- 
tain the testimony of Mr. Anthony in reference to this declaration. 
Then they rely upon the testimony of Mr. Snead, which you will find 
on page 232, where he says: 

Answer. Mr. — asked me what I wanted. I told him that I did not want 
anything ; that perhaps I would have to vote for Mr. CALDWELL, but I would sup- 
port Mr. ‘ke as long as he was in the field. Said he, “ There is no chance; we 
are going to put CALDWELL h; we have got the money, and just say what 
you want in the way of office, or in the way of money, one, ang three, four, five, 
six, in méney; but be moderate as you can.” . 

Meaning one, two, three, four, five, or six thousand dollars. Now, 
this testimony is just left in this way. On page 394 you will find the 
testimony of Mr. Hopkins, who was a member of the legislature and 
a very intelligent man, as all the committee will admit. He was 
asked : 

What conversation, if any, did you have with Mr. Snead with reference to pay- 
ing money for his vote ? 

er. No conversation in relation to paying money. 

Then Mr. Snead’s testimony was read to him, and he was asked : 

Did t time d the cai at other time, make such a state- 
ue F 

Answer. No, sir; I did not. 


with Mr. Smith I am not advised ; I do not know. eae like it ? > 
That is the modification. He says that Mr. Anthony told him + we 


afterward that he would stop his hostility, but for some reason un- 
accounted for by this man he says he has resumed it again. There is 
the testimony of a clergyman, an educated gentleman, and two men of 
the highest standing in the city of Leavenworth, as to the character 
of Mr. Anthony, and as to his hostility to Mr. CaLDwEu and Mr, Len. 
Smith. 

Mr. Anthony testifies, as you will find, on page 219: 


In this conversation with Mr. Anderson, at Leavenworth, he stated in substance 
that he tried to get the money at the bank, and they refused to let him have it, and 


Mr. Hopkins swears positively that he had no such conversation 
with Mr. Snead, or auing, Wee it, and there the testimony stands 
between those two men. Now, are you to convict where testimony 


stands in that way? Which man are you to believe? Did Mr. Hop- 
kins have any authority to offer money? Certainly not; he so 
swears. Did he offer any? He swears he did not. Did he make any 
promises? He swears he did not. Did he have any conversation of 
that character? He swears he did not. And yet our friends on the 
other side would say, forsooth, that Mr. CALDWELL must be convicted 
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because some malicious man says that somebody else told him if he 
would vote for CALDWELL he could profit by it, and the man referred 
to says that he neither said it, nor did he have any authority to make 
any such offer. 

But I must pass from that, because the time is drawing close when 

I must conclude. I know I am wearying the Senate in requiring them 
to listen to this testimony ; but I do not believe that I should fulfill 
my duty as a member of the committee, dissenting from the report 
of the majority, unless I took occasion to examine this testimony 
thoroughly ; and when I say “ thoroughly,” I mean on every material 
point as affectin the Senator who is charged with this offense. 
I now desire for a few moments, if the Senators will give me their 
attention, to examine the testimony of Governor Carney, who, as I 
have stated, is held up here as a man of excellent character. I have 
naught to say as far as that is concerned, but will let his own acts 
speak for him. The Senator from Indiana said he was once governor 
of Kansas. So he was. The Senator from Indiana also said that he 
came near being elected Senator once. Perhaps he did. The Sena- 
tor also says that he is a man who stood high in Kansas. So he may 
have done. The devil was once an angel in heaven, but for miscon- 
duct he was hurled over the embattlements thereof, and since then 
has been chained among those eternally damned. That a man was 
high once is no reason why he shall stand high always, unless his con- 
duct still keeps him upon an elevated plane. I ropose to refer to 
Governor Carney’s own conduct in this case, and I wish to call the 
attention of the Senate to the peculiar fact that my friend, the Sena- 
tor from Indiana, holds Carney up as being an honorable man, as 
being a gentleman, and yet he denounces Mr. CALDWELL as not being 
an honorable man. Why? Because Mr. Carney, with black-mail burn- 
ing in his pocket, at the time he came here, testified against Mr. 
CALDWELL, and that makes him an honorable man, but depreciates the 
character of the other! That is the course of this argument. This 
honorable man, Carney, wrote a letter a year ago to Sidney Clarke, 
stating that fourteen members, whom he could name, were bought, 
that he would swear to it, and urged an investigation ; and Sidney 
Clarke came here with that letter and undertook to black-mail Mr. 
CALDWELL for the same amount that Carney black-mailed him for. 
This is the honorable man, the gentleman, the man of character who 
is to condemn and damn forever the reputation of a Senator, and 
destroy, perhaps, even the reputation of his family. 

I propose to examine some of the sayings of our friend Governor 
Carney. I propose to read from Governor Carney’s own statement 
and see whether he is an honorable man. Let me read from page 189 
of the testimony, which was read by my friend, the Senator from Wis- 
consin, [Mr. CARPENTER, } the other day, showing what a kind, virtu- 
ous, and mild-mannered man Mr. Carney is. Why, fellow-Senators, 
if you had been in the committee-room and had seen the smile upon 
his countenance, you would at once have agreed that 

He was the mildest-mannered man 
That ever scuttled ship or cut a throat. 

And his evidence will show the fact. He says : 

There are things that transpire in life between man and man that should be re- 
garded as sacred, and that, no maiter whether in friendship or in enmity, should 
not be revealed. I am a say that things of a similar character ocvurred be- 
tween Senator CALDWELL, Mr. Smith, and myself; and I avoided going to Topeka 
betore the legislative committee for the express purpose of not being called upon 
to reveal some such things; and I am sorry to say now that they have been re- 
vealed ; that both the Senator and Mr. Smith have revealed things that it was 
agreed between us and God should remain strictly between us. 


O honor! O sacred confidence! how secure are you in the posses- 
sion of this honorable man! He is sorry tosay that things have been 
revealed before this committee by Mr. Smith and Mr. CALDWELL that 
were to be kept secret in their own bosoms. One year ago he penned 
a letter to Sidney Clarke, describing this whole thing, demanding an 
investigation, and saying he would come before the committee and 
swear to things enough to oust this man; and yet, saint-like, and a 
martyr to necessity, he professes to be aoesy that they have been re- 
vealed by Mr. CALDWELL and by Mr. Smith 
Let us see how they came to be revealed, inasmuch as he professes 
to See such is the case. On p 240 will be found a letter, 
dated Saint Louis, April 9, 1872. I will ask the clerk to read the por- 
tion that I have marked. 

The chief clerk read as follows : 


I know of my own know of his paying and authorizing large sums of mone 
to be paid for votes, and Mr. CALDWELL knows that I know it, and he knows that 
can name other gentlemen who know it, and yet none of those men were before the 


Now, under this state of facts—and they are facts—I should not be surprised if 
the evidence sent from the committee at ka was small and uncertain as to the 
See am ak taciite te tooiee eared TAA ete, nn te nes Seionde thewe whe 

e to cover u ev i i t ten to 
show against Mr. CALDWELL. we nw 
both for the credit of Kansas and the United States Senate, that 
giving Mr. CALDWELL achauce to prove 


the Senate au- 


thte-partiogior these, new 

capectalio’ the upesestin’ foc thom, bun Jt noses Cea. or sich em * 
seems 

apd Waldir peed plcivenes, 











: will not dwell longer on this theme; the facts connected with it are too sick- 
ening. 


Wishing you a pleasant visit and safe return, I am, very truly, 
TH OCARNEY. 

Mr. LOGAN. Now, Mr. President, this man who is so loath to reveal 
secrets swears before the Committee on Privileges and Elections that 
he never would have revealed this statement—no, sir, never; it 
would have been sealed up forever in that generous breast—if it had 
not been revealed by Mr. Smith before the committee only a day or 
two before. » Afterward his own letter is produced, written over a 


year ago, before the committee had ever asked a question about it, m 
which he states: 


I know of my own knowledge of his ee paying and authorizing large 
sums of money to be paid for votes, and Mr. CALDWELL knows that I know it. 


There is his statement over a year ago given to Clarke, and Clarke 
brings the letter here to the Senate and presents it to Senators in 
order that this investigation should be prosecuted. All I have to say 
about the virtuous Carney is this: he either told a positive point- 
blank lie in his letter, or he swore one, as I shall prove; and if he 
would write a lie he would swear one, I should like the committes 
to tell me how they could discover in which he lied, whether in his 
letter or in his oath. In his letter he says he knows of his own per- 
sonal knowledge of votes being bought, and CALDWELL knows that he 
knows it. Now I will show you what he swears. I beg Senators to 
remember the language of his letter, that he knows of his own per- 
sonal knowledge of votes being bought, and CALDWELL knows that 
he knows it, which letter was produced in testimony here and made a 
part of this record. On page 196 he testifies as follows: 

By the CHAIRMAN ; 

Question. What do you know of any payment to any member of the legislature ? 

Do you know anything about it? State any circumstances that you know about 


as to the payment, or promise to pay anything, or anything that throws light upon 
that question. 


Answer. Well, all I know is what a man would found upon belief, and hearing 
men talk, and by actions, and so on, that followed. 

This is his statement before the committee ; yet in his letter he writes 
that he knows of his own personal knowledge of CALDWELL paying 
and authorizing large sums of money to be paid for votes, and then at 
this investigation he swears that all he knows is “ what a man would 
found upon belief, and hearing men talk, and by actions, and so on, 
that followed ;” in other words, rumors. How are you going to recon- 
cile his letter with this part of his testimony? Did he write the 
truth? If he did, he swore alie. Did he swear the troth? If he 
did, he wrote alie. Iam aware of what he swears Mr. CALDWELL told 
him, but it does not explain this discrepancy. 

Now, let us examine his reasons for thinking money was used in 
this election ; for although in his letter he says positively he knows 
of his own personal knowledge it was used, yet in his testimony he 
says he thinks it was used, and I call attention to the fact that he says 
he has the “strongest reasons for thinking that money was used.” 
You will find his statement on the same page of the testimony in 
answer to a question by the chairman : 

Well, some of the strongest reasons I have, of course, for thinking that money was 
used were, first, the fact that Mr. CALDWELL had no status before the legislature ; he 
had no status in Kansas as a politician when the legislature met ; that when he 
went to Topeka there was scarcely anybody for him, or that recognized him to be 
even a respectable candidate, and the farther fact that Mr. CALDWELL hus repeat- 
edly declared that his election cost him a large sum of money. 

He says, first, that Mr. CALDWELL had no status before the legisla- 
ture. I shall show before I conclude that he was entirely mistaken 
in that; Mr. CaLpwxut had a higher status in Kansas than Mr. Car- 
ney, so far as respectability, honor, and integrity are concerned. 

But let me first examine this letter a little further. In it this man 
says he hopes, “ for the credit of Kansas and the United States Senate, 
that the matter will not be passed over without giving Mr. CaLp- 
WELL a chance to prove his innocence, if he even dares to make such 
a plea.” If Mr. CALDWELL dares to make such a plea, he hopes the 
Senate will give him an opportunity to do so; and yet he would not 
reveal anything that was within his bosom until it was revealed by 
others! Finally, he concludes by saying: 

An example should be made for the general good of the country. : 

— not dwell longer on this theme; the facts connected with it are too sick- 
ening. 

What facts are too sickening? Is it the fact that he had $15,060 of 
the money that he had rob Mr. CALDWELL of? He says the facts 
are too sickening. What facts? When he comes to be examined, he 
does not know a thing of his own personal knowledge except in re- 
spect to the money that he received. Is that the fact that is too 
sickening ¥ If not, what is it? 

Now, Mr. President, what are we to infer from Mr. Carney’s testi- 
mony and conduct? That he is an honest man? Are we to believe 
that he is so virtuous and honest as he claims to be? I will give you 
my version of it. Mr. Carney had black-mailed Len. Smith, the friend 
of Mr. CALDWELL, and Mr. CaLpwELL, to the amount of $15,000, and 
he gave that letter to Mr. Clarke that Mr. Clarke might be enabled 
to black-mail him also, as he tried to do, to the amount of $15,000. The 
truth is there was a conspiracy organized between these two men 
and a few outside shysters to rob Mr. CALDWELL because he had 
money. It was only a of the scheme that was being carried out 
when Clarke came to Washington City with this filthy letter in his 
pocket, that he might obtain money from Mr. CaLDWELL in order to 
stop an investigation, as has been shown he attempted to do. That 
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was the object and the only object of that letter. It was for the 
purpose of black-mailing and robbing Mr. CALDWELL still farther ; 
for when Carney comes to testify, he does not know anything of his 
own personal knowledge of what occurred at the time. He writes 
this letter, stating that he knows of facts within his own knowledge, 
that it might be shown to members and friends of CALDWELL, hoping 
they might advise him to pay money to get rid of it. I know who it 
was shown to and the suggestions that accompanied it. It was a 
black-mailing operation, and no man can understand the whole thing 
without believing that to be the fact, and it destroys all the effect of 
what he afterward testifies CALDWELL told him. 

He further testifies that Len. Smith gave him a check drawn in his 
own name, but he says that that money ($7,000) was drawn and he 
never received it, but he went with Mr. Anderson to his (Carney’s) 
bed-rooin; that there Anderson laid the money on a table, and after 
a while came as to him and said somebody had stolen the 
money. Now, the truth is—for we had the check before us, and it is 
made part of this testimony—the check was drawn by Len. T. Smith, 
in the name of Thomas Carney. Mr. Anderson, being one of the man- 
agers of the bank, went after banking-hours and drew the money. 
Mr. Anderson swears positively that he brought the money back and 
delivered it to Mr. Carney, and that Mr. Carney took the money. Len. 
Smith swears the money was drawn for the purpose of paying Mr. 
Carney $7,000, which Mr. Carney had black-mailed him for after he 
got to Topeka; and yet Carney swears he never saw it. Carney 
swears that it was laid on a table in his bed-room; (it is strange 
that it should go to his bed-room;) and then Anthony comes in and 
says that Anderson told him that Sol. Miller got it, but Sol. Miller 
says he never got it, and never knew anything about it. Len. Smith 
swears to the contrary, and Anderson swears to the contrary, and 
all three of them contradict this man in this main feature of his 
testimony. The evidence shows that his hungry passion for money 
was not satisfied with the amount that he had just black-mailed this 
man for, but that then, right on the verge of the election, he must 
black-mail him for $7,000 more, which Mr. CALDWELL never heard of 
until it developed itself in the testimony. As was stated there, Mr. 
CALDWELL never knew dnything about it; never heard of it. This 
man Carney, a day or two before the election, commenced threatening 
that he would be a candidate again, made the threat to one of Mr. 
CALDWELL’s friends, and that friend slips round and tells Len, Smith. 
It was as perfect a put-up job as ever was on earth to frighten this 
man Smith out of money, and they did it; and yet it is charged to 
Mr. CALDWELL that he was engaged in this transaction, when he 
knew nothing about it. 

This man, with all his virtue, makes use of these tricks and then 
comes here and makes his statements in order to oust a Senator from 
his seat. He undertakes to reconcile his statement in his letter with 
his oath, and says it was merely in the freedom of writing that he 
said fourteen members had been bribed, and that CALDWELL told him 
so and so in regard to Legate. He virtually admits that they were 
lies, but says they were written merely in the freedom of writing. 
Well, sir, if a man is so free with his pen that he will place upon 
paper a charge against his fellow-man, that he bought or bribed 
members, that he used money in every way, and that he sickens at 
the very idea, and then when he comes to swear about it says he 
made these statements merely in the freedom of writing, I can only 
say that it must be a very great stretch of freedom. 

He goes on and says that he heard Len. Smith say that he had told 
CALDWELL that he, Smith, had involved CALDWELL in about $40,000, 
and that CALDWELL must stand by him; that he must not get 
alarmed; that he must get a status in the legislature; that it must be 
done by money in this way. You will find this testimony on pages 
200 and 201. Mr, CALDWELL, in his statement upon honor, says most 
positively that no such conversation ever occurred. Mr. Len. T. Smith, 
uuder a solemn oath, swears that no such conversation ever occurred, 
and that nothing like it ever occurred between him and Mr. Carney. 

Mr. Carney says that Len. T. Smith told him that the Kansas Pacific 
Railroad Company had paid him $10,000 for his use in the election. 
Len. T, Smith comes forward and swears that it is a falsehood made 
out of the whole cloth; that he never made use of that language or 
anything like it. Carney says that Mr. Williams, of Johnson County, 
said that Smith agreed to pay him to vote for CALDWELL. Mr. Wil- 
liams denies it, says no such thing ever occurred; Mr. CALDWELL 
denies it, and Mr. Smith denies it. Therefore we have the testimony 
of three against one. 

Mr. Carney says that after the election Smith told him that he had 
to raise some money to pay some members who were coming to the 
banquet at Leavenworth after the election was over. Mr. Len. T. 
Smith swears, on page 275, that no such conversation ever occurred ; 
that he never made any such statement whatever. Carn«y further 
says that George Smith told him that he had to take up a note 
of Butler’s for $85°. I mentioned that matter yesterday. Geo 
Smith says that it is not true; says that he never said so; that he 
never had the note; and Butler also swears that it was not true. 

Then in every material fact stated by this man Carney, except in 
regard to the amount paid him, witnesses of undoubted veracity have 
disproved his statements in toto. 

ow I desire to read from a speech that was made by this man, Mr. 
Carney, at Leavenworth, after Mr. CALDWELL was elected United 
States Senator. This speech was made at a banquet over which Mr. 
Carney presided, I believe. 





Gentlemen of the 1 , ladies and gentlemen: The pleasant duty has been 
imposed o— me by the citizens of Leavenworth of welcoming you to the hos- 
pitalities of this city and to this festive hall. In the name, then, and in behalf 


of =e citizens of venworth, without regard to party, I give you a cordial 
weicome. 


You have been invited here to-night that we may express to you personally our 
joy, our gratitude, and our heart-felt acknowledgments for the high honor you have 
confe u one of our fellow-citizens. We feel that we should make to you, 
and, — are to the people of this State, our public acknowledgments for the 
distingui favor conferred. We feel also that we are called — to assure you 
that we shall not selfishly use pee generous gift. We realize that the Senator. 
elect belongs to Kansas, and t he owes equal duties to all the people of the 
State without regard to locality, and we mean to so counsel and assist him in every 
way we can while he holds the exalted position of representing Kansas in the 
Senate of tne United States. We desire to show the people of Ksnens that Leav- 
enworth is not local, is not selfish, and will not use your generous confidence to 
the detriment of any portion of this young, growing, vigorous Commonwealth. 

He goes on with his eulogy of the Senator. After that speech made 
at a banquet given to Mr. CALDWELL, so full of generous expressions 
toward him and toward the legislature, the next thing we hear of 
him he is writing a letter to Mr. Clarke in order to black-mail this 
man or have him turned out of the Senate. And this is the man we 
are told must be believed, must be honored, and must be accredited, 
to the disgrace and detriment of other men. 

Now, in reference to the status of Mr. CALDWELL, Carney swears he 
had no status with the legislature. On that point I wish to call your 
attention to a petition that was signed by the leading men of Leaven- 
worth, (found on pages 315 and 316 of the testimony,) asking Mr. 
CALDWELL to become a candidate for the United States Senate. There 
was no such petitioning to Governor Carney, no one asking any other 
man to become a candidate for this position ; but here is a petition of all 
the leading citizens of Leavenworth asking Mr. CALDWELL to be a can- 
didate for the Senate of the United States. The petition expresses 
confidence in him as a business man, and an honest, faithful man. 
One of the best men in that town testified before our committee that 
at the election prior to that, he, with others, had solicited Mr. CaLp- 
WELL to run for Congress, and that Mr. CALDWELL declined. And yet 
Mr. Carney says Mr. CALDWELL had no status in Kansas, had no popu- 
larity there, was not known there. He had lived there for years, 
had done the transporting of freight for the Government of the United 
States for years through that country, and was known by nearly 
every one. He was a railroad man, building railroads through the 
State and developing its resources at the same time that this man 
Anthony was leading a mob to tear up his railroad, which he did do. 
He was known by the people of that country, and had been for years ; 
and yet we are told he had no status—a statement upon which my 
friend from Indiana dwelt with considerable emphasis. 

Mr. President, I wish some man would tell me what is meant by 
status in a community, unless it is position and influence. Must a 
man, in order to obtain a status, be a brawling, loud-mouthed poli- 
tician? Must he hang around corners.and talk politics every day ? 
Is that what gives a man a status politically? I do not suppose the 
Senator from Kansas claims to have a status in this country equal to 
that of the Senator from Indiana, who is recognized as an able states- 
man. _We cannot all be Websters; in fact, there has been but one 
Webster in this country, and it is not probable that we shall have 
more than one at a time like him. 

What is meant by this expression? Does the Senator from Indi- 
ana mean that no man should be elected to the Senate of the United 
States unless he stands full six feet in his stockings, and can talk 
about all kinds of things of a political character, can abusesomebody, 
charge somebody with an offense, and plead that all virtue is centered 
in himself? Is that the status a man must have? Has it come to 
this, that a merchant cannot come to the Senate, that a lawyer can- 
not come to the Senate, that a physician cannot come to the Senate, 
that a teacher in the schools cannot come to the Senate, that a pro- 
fessor cannot come to the Senate, because he has no status politically ? 
Why, sir, sometimes men develop very suddenly into great men. Will 
the Senator from Indiana tell me the political status of George 
Washington before the Revolution? Will he tell me the political 
status of U. 8. Grant before the rebellion? I should like him to give 
us the political status of a great many men who hold seats in the 
Senate to-day. The people saw their genius, —— or at least 
formed their own estimate of it, and put them where it could be de- 
veloped. If you could elect no man to office who had not a political 
status, you would make a monopoly of office, you would give it to 
nobody except the men who go brawling around the streets in order 
to get a political notoriety. We want business men in the Senate, 
professional men, statesmen, men who understand all kinds of busi- 
ness in this country, that they may represent the people correctly and 
rightly. It makes no difference whether a man was ever heard of as 
a politician or statesman. If he comes here and makes a statesman, it 
is no disparagement to him that he never was heard of politically be- 
fore, but rather the more to his credit. 

If no man was permitted to be President except one who had a 
political status in this country, the Presidency would be confined to 
a very few men; there would be a sort of monopoly in it. Perha 
it may be that some ple would like to have a cee of 
Senate. Now just let us agree that one man has as much right here 
as another, no matter what he is or who he is, so that he is a decent 
and honest man, if the h their legi choose to elect 
him. They must fix his status; it is not for us to fix it. And yet, 
forsooth, because Senator CALDWELL was engaged in busi was & 
successful business man, more so than almost any man in 
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therefore he is not entitled to be a Senator! Why? Because he had 
not taken up his time for years before in politics, but had devoted 
himself to business matters. I hope such an argument as this will 
be treated exactly as it deserves; certainly it is a strange argument 
to be used in a case where you are trying a man, where‘his reputation, 
his all, is at stake. 

Mr. President, while on this question of status I wish to call the 
attention of the Senate for a moment to a speech made by a friend of 
Mr. Sidney Clarke in the legislature that elected Mr. CALDWELL. Mr. 
Clarke and Mr. Carney thought that Mr. CaLDWELL had no status in 
the legislature, but when the name of Mr. Clarke was withdrawn, and 
Mr. CALDWELL was about to be voted for, Mr. 8. M. Strickler, the par- 
ticular friend of Mr. Clarke, made a speech, from which I read the 
concluding paragraph : 

The duty then devolved upon the friends of Mr. Clarke of making a choice be- 
tween Mr. CALDWELL and others who were voted for yesterday. That choice was 
quickly and resolutely made. They recognized in Mr. CALDWELL a gentleman of 
character and capacity, whose culture, energy, and integrity as a man, and whose 
sincerity as a republican, eminently fitted him for the high and honorable position 
of United States Senator. They fore resolved to give him their united and 
cordial support. 

This is the statement of a friend of one of Mr. CALDWELL’s oppo- 
nents, yet he speaks of Mr. CALDWELL as a gentleman of culture and 
capacity, as a man of energy and integrity, and therefore they made 
him their choice in preference to other men who were before them as 
candidates. 

The Senator from Indiana dwelt the other day upon a resolution 
that had been introduced in the house of representatives of Kansas 
by a man named Fenlon. It is true, as he said, that a resolution was 
introduced requiring every member to be sworn. Now, what is the 
history of that as shown by the testimony? I feel too much wearied 
to read the testimony to the Senate, but I remember it distinctly and 
i will state it correctly. 

Mr. Fenlon was elected from Leavenworth County, where Mr. 
CALDWELL resides. There were but nineteen democrats in that legis- 
lature, and Mr. Fenlon was one of their leading men. Although a 
democrat, he was a friend of Mr. CALDWELL, and states in his testi- 
mony, a8 the reason why he voted for Mr. CALDWELL, that it was im- 
possible to elect a democrat, and his constituents were unanimously 
in favorof Mr.CaALDWELL- Why did he introduce this resolution? Mr. 
Fenlon states that he occupied a room adjacent to Mr. Carney’s room, 
(where all this devilment was being done, according to Spriggs and 
Carney,) and testifies that he was there mixing with these men, talk- 
ing with them all the time ; but he saw no money used, knew of none 
being used, knew nothing about it. But he said men outside had 
started a rumor that money was being used, and he introduced this 
resolution, not because he believed it, but because the rumors outside 
were such that he wanted an opportunity given to the members of the 
legislature to vindicate themselves. That was what Mr. Fenlon did 
it for, and Mr. Fenlon’s testimony shows that about two-thirds of the 
members stood up and took the oath, and those who did not take it 
were not the friends of Mr. CALDWELL, but most of them scattered 
their votes on other candidates. One of the very members who re- 
fused, stubbornly, to take the oath, was on the stand, and swore that 
he was the enemy of Mr. CALDWELL, and voted against him. These 
are the facts in reference to that. The resolution was not introduced 
because corruption existed, but because there had been talk about it, 
and Mr. Fenlon, being a friend of Mr. CALDWELL, wanted the legis- 
lature to purge themselves before they voted. 

Mr. CONKLING. Will the Senator be good enough to state again, 
so that I can understand, how many of those who took this oath voted 
for Mr. CALDWELL? 

Mr. LOGAN. I cannot state how many, but I am able to say that a 
large majority, nearly two-thirds of the members of the legislature, 
took the oath, and that most of the men who did not take it were 
those who scattered their votes. 

Mr. CONKLING. And did not vote for Mr. CALDWELL? 

Mr. LOGAN. I do not say they all did not, but they were the ones 
who scattered on different men. The majority of those who voted 
for Mr. CALDWELL stood up and took the oath. Mr. Fenlon was a dem- 
ocrat, and he gives the reason for offering the resolution, he being a 
friend of Mr. CALDWELL, and he was here as a witness before this com- 
mittee. He said they could not elect a democrat, and he voted for 
Mr. CALDWELL because he was elected by a constituency who were 
unanimously for Mr. CALDWELL, and he did what he could for him, and 
he proposed the resolution to have this oath taken. On his examina- 
tion he said that rumors were rife that money was being used, as ru- 
mors always are about elections at that place, and he introduced the 
resolution, that members might purge Sisemechven before they voted, 
and not because he belie the rumors to be true. I ought to say 
further, that the declination to take the oath on the part of those who 
did not take it, was not on the ground of their corruption, but on the 
ground that the legislature no right to require any such oath ; 
and in point of law I think they were correct. Their objection was 
not made because they were bribed, but because they had already 

taken an oath to support the Constitution as members of the legisla- 
ture, and they would not take any special oath in connection with a 
matter of this kind. 

The idea that such a thing as this should be urged to prove that a 
man was elected by bribery strikes me as being very strange. But, 

, there is nothing strange in an Everything that will 
bear against this man is resorted to. Witnesses of kinds are 
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brought here to testify against him, and to blacken his character. I 
am sure I find no fault with members who take the other side of this 
question, inasmuch as they believe they are right, and are as honest 
and candid in their belief as I am in mine, and they are entitled to 
use all legitimate aud proper arguments to sustain their views, But 
I think some of their arguments are calculated to bear severely and 
improperly upon the individual who is arraigned before the Senate, 
and I think it very unfortunate at least that such arguments should 
be used in this connection, 

Mr. President, I do not desire to detain the Senate much longer. 
In fact I am so weak, from a cold that. has settled on my lungs, that 
when I begin to talk I soon get exhausted, and perhaps if 1 were to 
continue longer I should be boring the Senate. In examining this tes- 
timony, I could take a whole day in unraveling the facts contained 
in the testimony, and I could show you beyond all doubt that there 
never was such a mass of stuff thrown together in a case before this 
Senate or any tribunal, for the purpose of destroying the reputation 
of aman. I know it iscommon to take testimony that comes ont 
before our committees, and throw it before the country in the most 
prominent way in the newspapers and fix the opinion of the people, 
without ever giving to them the defense. I have no idea that the 
people of the country will ever see the defense of Mr. CALDWELL; I 
have no idea it will ever be given to them; and that is one reason 
why the Senate should stand between this man and the torrent that 
ea down against him, and protect him if it is right aud just 

do so. 

Before I leave the testimony there is one thing further to which I 
will refer, to show the animus of one of these witnesses. I allude to 
Mr. Anthony. The reason why Mr. Anthony was so spiteful at the 
time Mr. CALDWELL was elected was this: He got up a meeting in 
Leavenworth City, where Mr. CALDWELL lives, a few nights before the 
election, in order to get resolations passed repudiating Mr. CALDWELL ; 
but Mr. CALDWELL’s friends went into the hall, and, being in a majority, 
voted him down, elected a chairman, and passed resolutions indors- 
ing Mr. CALDWELL, and recommending his election as United States 
Senator. At the same time they passed a resolution in regard to Mr, 
Anthony, which is as follows: 

Resolved, That D. R. Anthony is not an exponent of our feelings, nor representa- 
tive of our interests, and we respectfully ask the legislature ‘hot to consider him 
as such, and we now beg leave to inform the legislature that all reports of so-called 
“enthusiastic meetings ” in Leavenworth in opposition to Mr. CALDWELL are bogus 
and false. 

I merely call your attention to that to show that Mr. Anthony was 
thwarted in his designs, and went to the legislature with a bad feeling 
toward Mr. CALDWELL and his friends, for the reason that he thought 
he ought to govern and control the feelings of the people of the city 
of Leavenworth, and that only shows a part of the malice he has 
toward Mr. CALDWELL. 

Mr. President, what is this question? It is simpiy this, did Mr. 
CALDWELL procure his election by bribery? If he procured it by brib- 
ery, he must have bribed somebody, or at least he must have had a 
knowledge of some man being bribed. Do the Senators, jadging from 
the testimony in this case, believe that Mr. CALDWELL bribed any mem- 
ber of that legislature? If they do, they believe it apon testimony 
that would not convict a man of the slightest misdemeanor in any 
county town in the United States. You could not take this conflicting 
testimony, of such a character as it is, before any jndge and jury, and 
convict for keeping an open tippling-house on the Sabbath-day under 
the statutes of some of the States. There is no jury that would not 
say that the conflict was so great that the case was, at least, doubt- 
ful as to what was done at the time charged, and that would acquit. 
If any member of the legislature was bribed, I want some one to tel! 
me who he was. They Rat all sworn that they were not. _Mr. Car- 
ney and Mr. Anthony both swear that Mr. CALDWELL told them that 
he had bribed a man by the name of Bayers. It is very strange that 
they both center upon one man, who cannot be found anywhere, 
and who has not been heard of for nearly two years, and no one 
knows whether he is living or dead. They put it on some absent 
man. Neither of them states that Mr. CALDWELL ever told him of any 
solitary man who can be found, or who to-day has any existence, that 
was bribed. Both center upon a man who is unknown, who cannot 
be discovered, who cannot found; and this testimony is contra- 
dicted by the other witnesses who have been sworn in reference 


to it. 

Mr. CONKLING. I should like to ask the Senator whether the case 
shows anything upon this point: When Mr. Bayers was mentioned 
by these witnesses, did they know that he could not be produced—that 
he was absent ? 

Mr. LOGAN. I do not know that they knew it. I have only the 

neral rumor and the statement of the witnesses that “ we cannot 
find him,” and that “no one has been able to find him.” They must 
have known it; as he has been unheard of se long, they could but be 
cognizant of the fact. 

r. CONKLING. Is there anything in the testimony which shows 
that he had notoriously gone before that ? 

Mr. LOGAN. The testimony shows that no one knows where the 
man is, whether he has an existence or not, and this has been known 
for a great length of time. The testimony shows this fact. 

Mr. MORTON. Will the Senator allow me a moment ? 

Mr. LOGAN. For what purpose? : 

Mr. MORTON. On that point. But I will not press my request if 
the Senator is not willing to yield. 
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Mr. LOGAN. Iam as generous as a man can be in yielding the 
floor. Lalways yield; but I have not got through my statement in 
reference to this man yet. 

Mr. MORTON. The Senator very kindly tolerated the question of 
the Sevator from New York, because it was in harmony with his 
speech. I simply desired to make a remark in regard to that man 
Bayers. I will pass it over, however. 

Mr. LOGAN. Well, now, Mr. President, I do not think that is gen- 
erous. I merely asked the Senator for what purpose he wished me to 
yield. LIthen yielded to him to say what he pleased. I said I would 
be generous. Since I took the floor yesterday at one o’clock I have at no 
time, for any purpose, refused to yield toany Senator. I do not know 
of any one who more willingly yields the tloor than I usually do. 

Bat on that point I will say that, although Mr. Carney had written 
in that letter that there were members bribed, and although he made 
the statement that he knew it, and that CaLDWELL knew it, and could 
name them, when he comes to name them, he does not know, of his 
own knowledge, a solitary one; and the only thing he ever heard of 
was that he says CALDWELL, in looking over a memorandum-book, told 


‘him that he had paid Mr. Bayers. Mr. Bayers was gone, and had been 


gone ever since the election. He cannot be found. When Mr. Anthony 
swore that CALDWELL told him he had bribed men, we asked him what 
man, and he replied, “Mr. Bayers.” It reminds me a good deal of aman 
who, to put it in a mild form, had degradation enough in his heart to 
swear against a dead man, and a better man than ever he was; I mean 
old Thaddeus Stevens, one of the noblest Romans of them all. He was 
dead and cold and silent in his grave, when a man here undertook to 
swear against him, when be dared not do it against any living man. 
So it is with these men. They find something to say about a man 
that is gone, and no one knows whether he ‘s living er dead. They 
cannot find any living man to put their fingers on; they cannot name 
any man who has any existence that Mr. CALDWELL stated that he had 
ever paid money to. Is not that so? This is a very convenient mode. 
i think, if 1 were making up a story, and did not want to be contra- 
dicted, I would likely select a dead man to lay it on, or some man who 
could not be found. “ Dead men tell no tales!” Men that are gone far 
off are usually not heard from very soon. It is very convenient, when 
you have written a letter, stating that which you cannot stand by and 
cannot swear to, to name some man who is far off, or who is dead, as 
the one that Mr. CALDWELL told you something about. 

Mr. STEWART. With the Senator’s permission, I should like to 
ask him a question. 

Mr. LOGAN. Certainly. : 

Mr. STEWART. Is there any testimony on the point of bribery, 
except that of Mr. Carney and Mr. Anthony, that Mr. CALDWELL said 
to them that he had bribed Bayers; and is not that merely hearsay ? 

Mr. LOGAN. That is the only testimony there is except that con- 
tradicting it. Isay that there is not a scintilla of testimony which 
is not borne down by different witnesses, and a majority of them too, 
including Mr. CALDWELL himself, so as to show it unworthy of belief, 
except the statements in reference to Mr. Bayers. Mr. Carney says 
Mr. CaLDWELL told him that he had paid Mr. Bayers $2,500, and 
Mr. Anthony, following Mr. Carney in the same track precisely, swears 
that CALDWELL told him the same thing; Mr. CALDWELL says he never 
told either of them any such thing, and all the testimony goes to show 
that it was not true. Mr. Bayers has not been heard from; he is 
gone and cannot be found. After all the parade made by Mr. Carney 
in regard to the number of men that he could name who received 
money, the only one he mentioned was Mr. Bayers, and he only men- 
tioned that as coming from CALDWELL. There is no testimony as to 
bribery of any other man except that which is denied by the testi- 
mony of the men themselves. 

Mr. STEWART. Is there any testimony, whether denied or not, 
of any person who knew of the fact himself, except what he heard 
somebody say ? 

Mr. LOGAN, No, sir; there is no testimony here anywhere, from 
any solitary man, that Mr. CALDWELL ever offered a man a dollar or 
ever agreed to pay a dollar, except hearsay statements, such as the 
statement of that man Spriggs—who I showed was unworthy of 
beliefi—who said CALDWELL told him in his: room the Tuesday before 
the election that if he found any man who wanted money to refer 
him to Len, Smith or himself. I say unless testimony that has been 
broken down and is not worthy of belief is to be relied on, there is 
not a particle of evidence that shows any such thing, and there is no 
testimony which shows that Mr. CALDWELL ever offered a man a dollar. 
Hence, I say there is no reliable proof sustaining the charge of brib- 
ing a member of the legislature. It is mere inference and nothin 
else. I say, therefore, the testimony here relied upon, contradic 
as it is, unworthy as it isin every respect, would not convict a man 
for selling whisky on the Sabbath-day before a jury in any State under 
any instructions from a court that understood the law of the country. 

On this point a question arises of a legal character: Was the puay- 
ment of the money to Mr. Carney a bribe? Was that payment of 
such a character as to be considered as corrupting the legislature 
to such an extent as to vitiate the election ? t us see how that 
is. What is the testimony? Mr. Carney swears (and I call the 
attention of the Senator from Indiana and the Senator from Mis- 
sissippi to the fact) that he was not a candidate for the United 
States Senate. He swears that he did not intend to be a candidate 
for that position. He also swears that he told Mr. Len. Smith 
that he did not intend to be a candidate under any circumstances. 
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Do I not state the evidence correctly? Is not that the fact? If 
I am disputed I will turn to his testimony and read it. But after 
swearing that, he says this to Mr. Smith: 

I have spent a good deal of money heretofore in canvasses ; I bave involved my. 
self very largely ; I cannot go into this thing in any way whatever unless I should 
be remunerated for it. 

My friend from Indiana says he was hired not to be a candidate, 
and thinks that is buying votes. Hiring a man not to run is buying 
votes! Why does he say so? Because, as he says, if there were only 
three or four candidates you might buy off all the candidates, and 
then you would have a monopoly of the election. I was very sorry 
to hear my friend from Indiana use that argmuent, because it goes on 
the assumption that nobody but a candidate can be elected. I thought 
the legislature might elect whom they pleased. I thought they might 
accidentally fall on one of their own number and elect him; but, ac- 
cording to the argument of the Senator from Indiana, if you buy the 
candidates there is nobody else in the way, and the legislature must 
elect you. They cannot vote for anybody else. I did not know before 
that that was thelaw. I am perfectly astounded to hearitnow. I do 
not believe in any such doctrine ; but I know so little, and other men 
know so much, that I do not like to dispute with them. Yet it is a 
new feature, at least to me. I do not think there is any legislature 
in this country where the members feel themselves compelled to elect 
any particular individual. They may have their choice, may elect 
him, but they are not compelled to elect any one. Therefore such an 
argument is perfectly worthless, in my judgment, and ought not to 
be used. 

But Mr. Carney said to Mr. Smith that for $15,000 he would not be 
in the way of Mr. CALDWELL, and would give bis services to asisst his 
election. Let us see what that means. Is that corruption? Is that 
bribery? The Senator from Indiana says it was bribery. He says 
that through Carney CALDWELL bribed Carney’s friends in the legis- 
lature. Now, let me put a case to test whether that is so. Suppose 
a man is a candidate for the Senate and he says to a friend, “ Here, 
you have some friends in the legislature; I wish you would go up 
there and work with your friends and try to get them to vote for me.” 
The answer is, “I will do so if you will give me a thousand dollars as 
payment for my services.” That is done; but the man who is to get 
the money does not go himself but sends a friend, and that friend 
goes there and uses his influence with his friends on account of this 
other man to procure his election. Will you say that the members 
who vote for that candidate are bought with that money given to a 
third man, but never received by them? Can any one say any such 
thing? If these men in Kansas were bribed, Mr. Carney must have 
used some of the $15,000 to buy their votes, but he swears that he did 
not use a dollar in that way. Will any man show me that one single 
dollar of that $15,000 paid to Mr. Carney was ever used with any in- 
dividual in the legislature to purchase or influence his vote? No- 
where in the testimony does it appear that a solitary man was influ- 
enced on account of the money paid to Mr. Carney. If the members 
of the legislature were not influenced by that money, they were not 
bribed by that money. I say, then, that money was not a bribe to 
any members of the legislature. We are talking about them and 
about what the evidence proves as to them, and | assert that it does 
not show that any man in that legislature was influenced by that 
money. But the Senator from Indiana says, because Governor Car- 
ney went to that legislature and used his influence in favor of Mr. 
CALDWELL, therefore his friends were all bribed by Mr. CALDWELL 
through Governor Carney. That is a new process of bribery. 

I will put another case, to illustrate more clearly the absurdity of 
this proposition. There is no difference between paying a man money 
for his vote and promising to give him an office for his vote. I think 
every one will agree that in contemplation of law one is just as much 
a bribe as the other. True, one stands out in alittle bolder relief than 
the other; one shocks the moral sense, perhaps, a little more than the 
other; but, legally speaking, they are both alike. Now, suppose the 
President of the United States, being a candidate for re-election, should 
appoint as minister to England a man who was a candidate for the 
Presidency, in order to get him out of the way, and he should go out 
of the way by taking that office, and the President in power be re- 
elected. Would my friend from Indiana say that the election is 
vitiated? Will he say that it is void for that reason? Suppose the 
President, under the same circumstances, should appoint a man Chief 
Justice of the United States to get him out of his way as a candidate 
for the Presidency, will he say that it is a corrupt act, that it is a 
fraud by reason of which the election is void, because this man has 
been bought with an office? Suppose the President should turn out 
a Postmaster in order to satisfy a candidate for the Presi- 
dency, and, as soon as he was turned out, that other candidate should 
withdraw from the field, would my friend from Indiana say that the 
re-election of the President was void? I do not say any such thing 
as this has ever been done, but suppose such things should be done, 
would they make the election void, would they render the election 
nugatory? Surely no man will say so for a moment, and no man 
would believe it for a moment, reasoning of the Senator would 
go to that extent, and would that asa ra 

I do not mean by this, and I do not want the Senate to understand 
me as justifying or recommending any such thing; but I am speak- 
ing of the matter in a} aspect. I —, the effect and 
force of certain acts, so as the law is To bribe is to 
precure a man to do a certain thing for a sum of money, or for some 
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other consideration. You cannot bribe a man unless you agree with 
him that a certain thing shall be done on your part which compen- 
sates him for that which he does on his part. In this case, to whom 
was the bribe given? It must have been to a member of the legisla- 
ture or there was no bribery. Suppose no member of the Kansas leg- 
jslature had ever heard any rumor that money was being used; had 
never had a proposition of any kind or character made to him, but 
that every outsider, every shyster, had his pocket full of money, will 
the Senator from Indiana tell me that the election will be void on 
account of the corruption of the legislature in that case? It is they 
that must be corrupted, not outsiders. If you are to make the action 
of the legislature void, you must prove that the legislature was cor- 
rupted, not those outside of it. You are not dealing with the acts of 
Mr. CALDWELL particularly; you are dealing with the acts of the leg- 
islature. The question is whether their acts are void, or are not void. 
In order to make their acts void, the illegal thing must be done, to 
them or by them, and not to and by outsiders. That is the rule. 

Now let me go a little further with the argument of my friend 
from Indiana. He says that the bribing of one member of the 
legislature, although I assert that the proof does not show that any 
man was bribed, vitiates the election. Sir, that is not the rule here. 
That is the rule under the English statutes, but it is not the rule in 
our country, and no man will maintain it, and it cannot be main- 
tained fora moment. I will show in a few words, as my friend from 
New York [Mr. CONKLING] did yesterday, the absurdity of the prop- 
osition. Sener we make this rule apply to elections in this coun- 
try, say the election of members of Congress and the President, and 
let us see where it will carry us. A man may be elected to Congress 
in his district by ten thousand majority, and if some scoundrel comes 
up and swears that he paid $100 to a man to vote for the success- 
ful candidate, that villain can destroy his election and turn him 
out of Congress according to the theory of my friend from Indiana. 
Suppose a man is elec to the Senate. On this theory I can take 
$5,000 and unseat any member of the Senate if you adopt this rule; 
and how will Ido it? According to this theory, no matter what a 
Senator’s majority may have been, all that would be needful would 
be for some enemy of his, at the time of the election, to go and offer 
a bribe to some member of the legislature and thereby secure his 
defeat. In this way you put all the elections in this country into 
the hands of scoundrels by the theory which the Senator advocates. 
If I am elected to the Senate to-day by one hundred majority by the 
legislature of my State, to-morrow some villain may come and swear 
before a committee that I offered him $2,500 for his vote, or that 
1 empowered him to offer some other man in the legislature $2,500 to 
vote for LOGAN, and that he agreed to do it, and out I go. Why, sir, 
on this doctrine $5,000 will unseat any man. I can go out among 
the shysters upon the streets here to-day and blacken the reputation 
of any man in the Senate for less money than that, and you ail know 
it. The very doctrine advocated here to-day against Mr. CALDWELL 
would destroy the reputation of any man on this floor,and would 
put the reputation of every man here into the hands, not of geutle- 
men, but of scoundrels and villains. 

Now let us go a little further with this doctrine and suppose it to 
be applied to a presidential election. A President is elected by a 
large majority, and one of his electors in the State of Llinois is offered 
a bribe of $5,000 to cast his vote contrary to the way the people who 
elected him expected him to vote, and he accepts the bribe. That 
President has a majority of a hundred electoral votes ; but when the 
votes are counted in the two Houses the evidence shows that one 
elector has been bribed. That, according to the theory of my friend 
from Indiana, would vitiate the presidential election if you carry the 
principle out and apply it to all elections in this country. 

Why, sir, the doctrine is monstrous. It is the doctrine of the de- 
structionists, that would destroy the foundation of our institutions. 

Justead of purging the Senate of bad men, that doctrine would purge 
the Senate of pa men as readily as it would of bad men. 

O, but, he says, these men have sworn that they heard somebody 
say that somebody else told other persons that somebody had been of- 
fered so much money. Now, I appeal to the knowledge of Senators here, 
do you believe that there are not Senators in this chamber, as honest 
men as God ever breathed the breath of life into, whose votes cannot 
be tampered with by all the money that ever was coined, and yet do 
you not know there are shysters outside and around these halls who 
pretend every day that they can control their votes in reference to ques- 
tions pending here? Is there a Senator so ignorant as not to know that 
there are men in this town who pretend every day that they can con- 
trol the vote of almost every Senator in this chamber, or of almost 
any member of Congress? Suppose one of them makes some man 
believe that who wants an important bill passed, and makes him pay 
him a i sum of money because he alleges that he controls certain 
vo writes it.down, “I will give yon so many votes ;” he has 
found, perhaps, in conversation with somebody, how those members 
are going to vote, and he says, “I will give you so many votes,” nam- 
ing them—he might name the Senator from Indiana, he might name 
m na might name this whole committee, it makes no difference 
whom he names—and that man’s bill is passed. He believes to the 
day of his death that he paid that money for those votes. Why? 
He does not go to those who gave the votes, but he paid the money 
to this man on the tation that he would control the votes, 
and the man has on wig my believe that he did control them. Ac- 


cording to the theory of my friend from Indiana, if you were to 





call here that man from some far-off State, not acquainted with 
things here in Washington, and bring him before an investigating 
committee and swear him, and ask him, “Did you ever pay money to 
get a bill through Congress?” he would answer, “ Yes, sir.” When 
asked, “ How much?” he would say, “Perhaps $10,000.” Then he 
would be asked, “‘To whom did you pay it?” and he would answer, 
“For the votes of so and so.” “Did you pay it to them?” “QO, no.” 
“Well, to whom?” “To such a man.” That man would be gone, 
and you could not get him, and yet the members’ reputations would 
be blackened and stained, and remain so forever. The country would 
be made to believe that those men had been bribed, when they had 
never heard of such a thing in their lives. Upon the theory of my 
friend from Indiana, every man may be ruined in that way, if hearsay 
testimony is to be taken to despoil a man’s reputation before a com- 
mittee of ours. I am sorry our committees allow such testimony as 
they do, because the reputation of any man may be ruined irretrieva- 
bly in that way. It is a.thing that certainly should be very well 
guarded, at least, so that men may be protected. I do not mean pro- 
tected in wrong, but that their reputation should not suffer anless 
they be guilty of some offense. 

I insist, then, that you cannot declare this election void and unseat 
Mr. CALDWELL on the grounds here alleged. 

My friend from Indiana said yesterday, and the papers state this 
morning, that I have changed my opinion. He told us that the com- 
mittee favored the view that the charge alleged, if proven, would 
render the election void. I agree that the inclination of the mind of 
the committee was in that direction at the time the question was con- 
sidered, and yet there was doubt in the mind of nearly every one. 
The committee, however, made the report which has been presented 
by the majority. Every man investigated for bimself. The ineli- 
nation of my mind at the time was in that direction if the testimony 
was sufficient; but, when I came to examine the question, I found 
that there was but one precedent in the Congress of the United States ; 
and on that occasion the Committee on the Judiciary took ground 
against the views of the majority report here made. Mr. Butler, the 
chairman of that committee, denounced the idea that the election 
was void, and said that the charge went in a different direction. 
When I found that to be the only precedent, after further examina- 
tion [came to the conclusion that the law was against this resolu- 
tion, and that it could only rest on the statutes of England, by which 
we are not governed. 

But as I said, sir, in order that this man may be caught on one 
hook or another, a resolution of expulsion is now offered, That is a 
good deal like fishing for buffalo. You make what you call grub- 
hooks, and have them reach out in every direction so as to catch him 
on every side. These men seem to be thirsty for blood, and henee 
there is one resolution from the committee declaring him not elected, 
and another resolution comes in this morning, so that if he cannot be 
destroyed upon one resolution he must upon the other. Now, let us 
apply the testimony to the second resolution. The first one certainly 
cannot be maintained as a legal proposition. Then let us examine 
the second one, that of my friend from Mississippi. 

What kind of testimony is required in order to give the Senate 
authority to expel amember? Whiy do you expelaman? You have 
the physical power, I admit, toexpel any man in the Senate to-day. -A 
Senator may get up and offer his resolution to expel me, without giving 
any cause, and if the constitutional majority of two-thirds of the Sen- 
ate vote for it, they have the physical power to doit ; but I say legally 
they have no right todo it; yet they may do it, and I cannot help my- 
self, because there is no appeal from this tribunal. This is the tribu- 
nal of last resort, and I have no remedy whatever. Hence I may be, 
or any other man may be, kicked out of the Senate by mere force of 
numbers, without any reason. I admit the power of the Senate, but 
let us see upon what that power should rest. 

First, you must have jurisdiction of the subject-matter; then you 
must have jurisdiction of the person, and, besides, you must have ju- 
risdiction of the offense, before you can legally and properly expel a 
member. Now, have you jurisdiction of the offense, if you conceive 
that there was an offense? Was it committed by a Senator? No, 
sir. You expel a Senator for a crime committed by a Senator, not for 
an offense committed by a man who was merely a citizen, and not a 
Senator. Hence I deny the jurisdiction of the Senate so far as that 
question is concerned. But, admitting the jurisdiction for the sake of 
the argument, then apply the testimony, and upon what do you ex- 
pel? Do you expel a man without evidence that he is guilty? Of 
what can you say that Mr. CALDWELL is guilty? Do yousay that he is 
guilty of corruption? If so, whom did he corrupt? He must have 
corrupted some member of the legislature, not an outsider. Did he 
do itt The evidence proves no such thing. All it does show is, that 
@ parcel of shysters and scoundrels got around him, and he, as the 
report says, not knowing much of political machinery, was robbed by 
these men, and they made him their victim ; and now twice he is to 
be made a victim, if he is to-day condemned by the Senate: first by a 
set of shysters, and secondly by the Senate. This report indorses the 
act of those men, and holds them up in the estimation of this body as 
great men and noble men, and repudiates him who has been their 
victim. 

Now, sir, I want to put another case to my friend from Indiana. 
He argues that paying money to Mr. Carney as an attorney or agent, 
or whatever you choose to call him, to eleetioneer for Mr. CALDWELL, 
was corrupt. Are not men at home paid sometimes to electioneer ! 
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You pay bands of music, for what? To keep the crowd in a good 
humor, to arouse patriotic emotions, that they may be prepared to 
listen to your talk to them. It is done to influence the people. You 
pay men to make stumpspeeches, for what? Why do you pay them ? 
‘That they may influence the voters; and does that bribe the voters ? 
Attorneys in Washington City are paid to come before a committee of 
Congress and argue a question pending there. They are paid money 
for duing that. Does that bribe the committee? According to the 
argument of my friend from Indiana, in such a case, the committee 
would be bribed because some man argued a case before them for 
which he received a fee, and the bribery would be to them because 
they were influenced by his argument. 

Let me give you an instance of what occurred right here in Wash- 
ington at the very last session of Congress. We passed a bill at the 
preceding session giving abont $120,000, I believe, to a man by the 
name of Bestor, of Illinois, on account of money that he had lost in 
the building of a naval vessel during the war. On the very night 
the bill passed the Senate Mr. Bestor died. The bill went to the 
House of Representatives and remained there for some time. At the 
last session of Congress it was taken up in that House and passed. 
Before it was passed, Mr. Bestor’s widow, a very old and feeble lady, 
came to Senator Trumbull and myself, and to the members of the 
House from Llinois, and asked our assistance with the committee of 
the House. We, believing it to be a just bill, did all we could in the 
case. The bill passed the House. That oid lady had not got outside 
of this town before a couple of shysters in this city had a bill against 
her for $10,000, as I understand, for their influence with Congress in 
passing that bill, and I do not suppose that either of them ever spoke 
to a member of Congress on the subject ; I have no idea that they did. 
It was nothing but a black-mailing operation. And that is the way 
things are done here every day, but, according to the theory of my 
friend from Indiana, Congrezs would have been bribed in that case 
through these two shysters, who tried to rob that old woman of 
$10,000 on account of her bill having passed. That is the kind of 
influence that bribes members, and that we are required to repudiate 
and destroy this man on account of. 

Now, Mr. President, I have said enough about this question, prob- 
ably a great deal more than was necessary for me to say. I may 
have wearied the Senate in what I have been saying. I have be- 
lieved, however, that 1 was performing my duty. I have done so to 
the best of my ability. I only say to the Senate in conclusion, let us 
when trying a brother Senator treat that Senator’s statements with 
some consideration at least. 

Because charges are made against a Senator, should we think that 
all virtue is centered in us, and all that destroys manhood centered in 
the accused? Let us judge one another as we would be judged ; let 
us judge another with the same feelings of generosity and kindness 
and the same charity with which we would be judged ourselves, 

My friend from Indiana said the other day that this was not a case 
of sympathy. I admit that to be true. It is not a case of sympathy. 
It is a case of law and of fact; but it is a case like any other where a 
man is tried for an offense, and he stands before his peers charged, 
and is to be either acquitted or found guilty by his peers on the evi- 
dence and the law. If this man is guilty, judging him in a generous 
way, tempering our judgment with such mercy as the law permits, 
let him go forth before the people branded as a scoundrel and a vil- 
lain; but if the testimony does not warrant us in that, let us temper 
our verdict with such charity and such mercy as we would ask our 
fellow-mnen to temper a verdict against us. As God tempers the wind 
to the shorn lamb, so let us temper our judgments toward our fellow- 
men. Let us not be guided in a remorseless way to the destruction 
of character or person. When a Senator is at the bar of justice, being 
tried for an offense, let him, at least, be tried upon the same rules 
and let him have the same principles applied to him that you would 
apply to a murderer. If you give a murderer the benefit of that 
which is doubtful, in God’s name give a man, when his all is at stake, 
the same benefit of a doubt, If you would deal charitably with a 
man before a jury, when he is being tried for his life, deal the same 
way with a man when he is being tried for all that is near and dear 
to him. A man’s reputation and character,that he has made by his 
energy and faithfulness for, perhaps, forty years of struggle in this 
world, are as dear to him as his life. 

It is said that Senators are made of stern material; that tears never 
fall from their eyes; that their brows never frown becanse of the 
offect of any appeal on their sympathies; that they stand like rock 
like stocks and stones—immovable; that they cannot be mov 
through their generous impulses toward their fellow-men. Sir, that 
is not according to human nature; it is not according to the better 
instincts of man. 

1 simply ask that no prejudice shall arise against this man, whom 
I believe not guilty in law and fact; that he shall be dealt with not 
with unkindness, but with tenderness, with charity and mercy. The 
report itself says that he was more sinned against than sinning. 
Men sinile, as though charity and mercy did not belong in the breast 
of a Senator. God forbid that the charity, generosity, and mercy that 
should belong to human nature should be driven from the bosom of a 
Senator any more than from the bosom of any one else. There is 
where it should dwell, that the laws made here, to govern the people, 
may have a generous vein in them; that they may be soft and mild 
in their application. If there is no heart or human feeling or tender 
chord to be touched in the Senate-chamber, our laws will be harsh, 
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and hg will become tyrants and put our heels upon the necks of the 
people. 
Sir, I am reminded of what was said by a German poet when speak- 


ing of time and the creation of man: 


When the Ruler of the universe conceived the great thought that He would 


make man, the three ministers who constantly wait at His throne—Truth, Justice, 
and Mercy—addressed Him thus: 


Truth said, “ O, God, make not man; he will pollute Thy sanctuary.” 

Justice said, “O, God, make not man; he trample Thy laws under foot.’ 

But Mercy, upon her bended knees, with tears streaming from her eyes, said, 
“O, God, make man, and, as Thou castest him from Thy plastic hand on earth, I will 


take him beneath the hollow of my hand, and bear him through the trials and 
vicissitudes of this life,and when the final day shall come I will return him to 


Thee as Thou didst give him to me, to be judged as the child of Mercy.” 
Then, let our judgment here be the same toward our fellow-men 


that we would have our fellow-men pronounce against us, that we may 
not be judged harshly at the final day. 


Mr. ALCORN. Mr. President, I do not intend to detain the Senate 


long. I rise for the purpose of taking the bearings of this case, in 
order that we may come back to the question before us. The speech 
of the honorable Senator who has just taken his seat winds up with 
a sort of 


“Hark! from the tombs a doleful sound, 
Mine ears attend the cry,” 
Reminding me that life is short, 
And that we all must die, 
By and by. 


It would seem to’ me, from the Senator’s argument, if I stood out- 


side of the committee, that this report ought to be referred back to 
the committee, for the reason that a committee ought always to agree 
upon the facts of a case when they present it to the Senate. I thought 
that the committee had agreed upon the facts of the case presented 
in this report. I was led to believe that there was no question as to 
the facts; and if the Senator from Indiana, [Mr. Morron,] with his 
facile pen and his arguments, led my judgment and the judgment of 
the honorable Senator from Dlinois to coincide with him for a time, 
even up to the appearance of that report in the Senate, it may afford 
some excuse why the argument of that Senator may hold my judg- 


ment just a little longer. 
I stood perhaps at first alone in the committee as one holding the 


opinion that the resolution ought to be one of expulsion. Believing 
that the Senate had jurisdiction either way, I yielded that opinion in 
order that the committee might harmonize upon the report that was 
presented to this body. That report came here without any written 


protest. The facts were stated by the report, fully reviewing the tes- 
timony, and there was no one at the time the report was made here 
who dissented from the facts. The only dissent made was made as 
to the conclusions of the report. 

The honorable Senator from Llinois asks whether the Senate will 
not believe Mr. CALDWELL upon oath. He has no right to ask me that 


question, when he stands here as the advocate of Mr. CALDWELL. If Mr. 


CALDWELL bad subinitted his statement upon oath and had submitted 
himself to be cross-examined, then the Senator might ask me whether I 
stood ready to believe Mr. CALDWELL on his oath ; but when Mr, CaLp- 
WELL shrank from the ordeal, when he refused to submit himself to 
cross-examination, but studiously held back and refused to speak until 
the last witness on the part of the prosecution had spoken, the Sen- 
ator has no right to come here and ask me whether I will believe Mr. 
CALDWELL on oath. 

The Senator asks the question, where is Mr. Bayers? Go, sir,.and 
ask Mr. CALDWELL where Bayers is. The Senate sought to find his 
hiding-place. Let the Senator ask Mr. CALDWELL, who had Mr. Bay- 
ers in his employ, who was his confidential friend, who had been as- 
sociated with him in business, and who, as the testimony goes to in- 
dicate, gaye him a bribe for his vote. Ask Mr. CALDWELL where Mr. 
Bayers is, and why it was that he did not testify before the commit- 


tee. 

Mr. CALDWELL. I ask the Senator from Mississippi if he intends 
to intimate that I know where Mr. Bayers is? 

Mr. ALCORN. No, sir, I said nosuch thing. The Senator from 
Mississippi knows what he says, and he speaks with the responsibility 
attaching to a Senator upon this floor. I refer the Senator from Illi- 
nois to the Senator who holds a seat from Kansas as to the where- 
abouts of Mr. Bayers. I do not know that the Senator knows 
where he is. I have not said that he knew where he was. I have 
said that the committee knew not where he was. I leave the Senate 
to its own inferences. 

It is said that the testimony is mere hearsay, and that in the pages 
of this volume there can be found no proof that there was any cor- 
ruption used in the legislature of Kansas. I assert, in the language 
of the report, that the testimony is conclusive to the contrary: I go 
further and say that there stand a cloud of witnesses going to show 
that the legislature of Kansas was corrupt to a degree that finds no 
= in any case of which I have ever read or of which I have ever 

eard. It has given out a cloud of witnesses who have blackened 
each and every of that testimony with the evidence that corrup- 
tion prevailed in that legislature; that a saturnalia of corruption pre- 
dominated, insulting to the people of the State of Kansas and insult- 
ing to the Senate when b ht before this body. 
ut, sir, I rose, as I said a little while ago, not to review the facts 
of this case. I may at some subsequent period of this debate take 
up the facts, and ee with some of the points, the incontro- 
vertible points in case. . : 


















The honorable Senator from Lllinois says that the committee is per- 
secuting the Senator from Kansas. Far be it from me iestena in 
the attitade of a prosecutor, much less that of a persecutor. A duty 
was devolved upon me as a member of this committee. That duty 
I sought to discharge. That duty I did discharge, and I discharged 
it with all tenderness toward the gentleman whose reputation is 
unfortunately involved in this investigation; and I will say that if 
the Senate upon the moans of this case, upon the reading of this 
testimony, can acquit him, I, voting in the opposite direction, will, 
nevertheless, congratulate him, and myself, that men more wise than 
myself, learned above anything I claim to be, upon full investigation, 
have acquitted him before the country, and I shall be glad of the fact. 

I yield to my heart upon all questions where there is a reasonable 
doubt arising from the evidence; but if the evidence is of such a char- 
acter as to exclude all reasonable doubt, it excludes the idea that the 
heart is to be consulted, Then it is a question where the judgment 
alone claims to be heard. When you show me a reasonable doubt aris- 
ing from the evidence, I stand ready to yield that doubt at all times 
in favor of the gentleman whose reputation is involved in this con- 
troversy. 

The honorable Senator from Illinois intimated that the press was 
joined with this committee in this persecution of the Senator from 
Kansas. Mr. President, there is no malice without a motive. What 
motive can there be to myself and the honorable Senator from In- 
diana to exclude the Senator from Kansas from hisseat on this floor ? 
What motive can there be with the press of the country to exclude 
the gentleman from his place here? Is there a motive that can be 
traced to any one, or supposed to exist in any one, that would seek 
to exclude the Senator from bis place on this floor? Why, sir, every 
motive, every consideration that éxists, or that can be imagined, 
goes to show that each and every man stands anxious to ascertain in 
such a case the point where duty demands he shall go no further, but 
to grant the honorable Senator an honorable acquittal. I listened to 
this case pothentty, Seg after day, week after week, trusting that in 
the end I might able to find a reason sufficient to justify me in 
entertaining a doubt with regard to the character of this transaction. 
I repeat that it was not until every doubt was removed from my 
mind that I came to the conclusion to which I have come. 

But I said I came to the conclusion in order to harmonize the com- 
mittee. I did; and now [ have a complaint to make, good-naturedly 
it is true; for I hold that the position assumed by the Senator from 
Illinois is a manly one. He comes frankly and states the fact that he 
has changed his opinion, and I justify him, even to the last moment 
of this discussion, in any change of opinion that the argument or the 
fu~ther examination of the testimony may go to show to be just and 
right. But I submit to the Senator that if he will examine this 
testimony with a little more care still, and lay aside those tender 
emotions which exist in the bosom of that Senator to a very large de- 
gree, if he will strip this thing of feeling and come to his judgment, I 
believe, holding in high respect the judgment of that Senator, that 
he will change again, and that the Senate will witness that change 
before the conclusion of this question, for I hold that the evidence is 
indisputable. 

But, as 1 said, I rose to present the issue in this case. This mov- 
ing, working up and down and all over the question, first with regard 
to the facts and then the jurisdiction, and then in and out again, so 
disturbs my thinking that I am not well able to decide, one-half the 
time, what the case is or what the question is, or how the Senate is 
arguing it. I propose, if the Senate will allow me, to present the 
issue in a form in which it shall not be misunderstood. 

Mr. CALDWELL’s defense presents two points of issue with the re- 

rt of the committee—one of fact and the other of jurisdiction. The 
fatter goes to the establishment of a paa“‘amentary precedent, and, 
reaching through the future indefinitely, ought to be determined un- 
encumbered by any incidental questions of the moment. To render 
the discussion less discursive, while at the same time taking up its 

—_ in the order of their succession, I propose tliat the Senate shall 
ecide in the first place, and separately, on the great question of 

right raised with such boldness in a defense that obtains special 

weight because of the authority with which it comes. 

The case of Humphrey Marshall is cited by Mr. CALDWELL in sup- 

rt of his views on the question of jurisdiction. That precedent may 

dismissed briefly by abiestion to its relevance. The decision ren- 
dered there on the right of the Senate to act on a charge like that, 

arising out of a private transaction, has no bearing whatever on a 

question of the right of the Senate to act on a charge like this, arising 

out of a wahrete. election. ; 

The action of the Senate in the case of Asher Robbins, unlike that 
in the case of Humphrey Marshall, embraces incidental points of 
analogy to the issue of jurisdiction raised by Mr. CALDWELL. So also 
of other precedents that have been cited in the course of this discus- 
sion. But while the decision in none of those cases was one of direct 
finding on the jurisdiction of the Senate in questions of bribery in 
senatorial oa oan neither was the decision in any one of those cases 
made otherwise than in the teeth of a more or less considerable vote 
of dissent. And in measuring the value of these cases—analogies 
rather than nts—we must recollect still further that they have 
come down to us from a at which political opinion was strained 
in its constitutional renderi by the pressure which bore ultimately 
toward the destruction of all Federal authority. The cases cited con- 
stituting in no sense of the terms direct or conclusive precedents, con- 
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stituting in truth, little more than analogies of very questionable au- 
thority on even the points they decide, the Senate may, therefore, 
go forward now to the question of jurisdiction in the present case 
unencumbered by the action or thinking of the past. 

The declamation of the defense is no doubt very ingenious. To an 
ordinary jury, to perhaps even an ordinary court, it might have been 
addressed with some effect ; but addressed to this body of skillful 
lawyers and experienced men, I do not think it demands special con- 
sideration. 

The defense claims that we are powerless to act on such cases as 
that before us in the form pointed out by the resolution under diseus- 
sion, because of our want of authority in the statutes. The jurisdic- 
tion of this body is assuredly not to be measured by that of ordinary 
courts. Is our power to find guilty in trials of impeachment null and 
void bevause of the absence of an enactment defining the class of 
offenses which constitute subjects of impeachment? Is our power to 
punish members for disorderly behavior inoperative because no law 
has been passed to define disorderly behavior? Is our power to “ ex- 
pel a member” impotent because the Houses of Congress have not seen 
proper to obtain the consent of another department of the Govern- 
ment to a definition of the circumstances under which either House 
shall see proper to exercise that right for the preservation of its own 


a In all these instances the Senate is necessarily a law unto 
itself. 


The Constitution has conferred on the Senate the power of legisla- - 


tion subject to external concurrences. But besides powers in com- 
mon, it has conferred on it special powers, powers in whose exercise 
it knows no counsels, no co-operation, save its own. The judicial 
functions of the Senate being final, being exclusive, shall it be said 
that they have been assigned to us in mockery without the necessary 
powers? Shallit besaid that powers conveyed exclusively and broadly 
can be exercised but under the authority and limitation of external 
consents? In trial of impeachments, in expulsion of members, in 
judging of “ the elections, returns, and qualifications” of members, this 
body willsurely never agree that it is incapable of exercising its special 
functions because of the absence of those external concurrences that 
constitute statutory law. Even though a Senate of to-day were to 
surrender its prerogative to the passage of laws affecting its exercise 
of these special powers, any succeeding Senate, with a more correct 
appreciation of its own dignity, would be perfectly justified in ruling 
pleas based on these laws inadmissible. 

The rights of the States have not on this floor a defender more 
jealous of their sanctity than Lam. But to preserve them all the 
more surely, I must see to it that they be not again hurled into ag- 
gression upon the rigbts of the Federal authority. 

The refusal of this chamber to receive a Senator sent here by a 
State is certainly no affront to even the highest claims of her sove- 
reignty. In their relations with the Union, the States can surely not 
claim higher rights than those which apply between independent 
nations. And Von Martens tells us, in concurrence with other author- 
ities on international law, that “Every sovereign may dictate the 
conditions on which he will receive embassadors, and fix the manner 
of their reception.” Now, the Federal sovereignty having laid down, 
with the consent of the parties affected thereby, the conditions on 
which it will receive into its counsels pad eo nn the State sove 
reignties, these sovereignties can surely find no ground of offense in 
a rightful enforcement of those conditions. 

The election of Senators, be it recollected, is totally distinet from 
what are known ag the reserved rights of the States. Created by 
the Constitution, that power began with it, and must be exercised 
in accordance with its provisions. Now, these go to show very 
broadly that the creation of Senators by the States is not the exercise 
of aright absolute. Determining the time, place, and manner of the 
election of Senators is, it is true, conceded to the State; but the con- 
ces*ion is made subject to a reservation to the United States of a 
superior right—a right to go behind the action of the State as to 
the time and manner. The creation of Senators being subject, in the 
first place, to the direction of the United States, and, in the next 
place, to the ratification of the Senate, it is in a certain degree made 
by the Constitution a conctrrent power. 

The right of the United States to override the State in the essen- 
tial points of these senatorial elections—their time and manner—is 
not the only point from which they are seen to rest on concurrence. 
The action of the State may be set aside absolutely, and in a fashion 
that would have been a gross affront to the sovereignty of the State, 
if it were not demanded as an essential propriety of things, under 
the express right given to the Senate to expel any of its members. 
And surely, in presence of this grant of summary and arbitrary 
power, squeamishness is out of place in hesitating to accept from the 
Constitution the minor power to go behind a formulary of State ac- 
tion under the assignment of the Senate as “the judge of the elections, 
returns, and qualifications of its own members.” 

The judiciary has, of course, no right to go behind the text of law. 
But the legislature in electing a Senator occupies a very different 
relation to the Senate from that which it occupies to a judge in the 

of alaw. In the latter case it exercises an exclusive right ; 

in the former case the right which it exercises is concurrent. Shall 

this latter, a right of revision, of repudiation, be measured in its ex- 

ercise by analogies from a function confined to mere interpretation f 
To do so were to confound all distinctions in the nature of things. 

The governor and legislative officers of a State are not custodians 
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of the rights and dignity of this Senate. “It wonld,” Rawle re- 
marks judiciously, “be inconsistent with the nature of such a body 
to deny it the power to protect itself from injary and insult.” And, 
in reference to the extreme right of the Senate to set aside the will 
of the State when even honestly and unquestionably expressed in 
the election of a Senator, Story says, justly: 

it appears, then, that this implied power of punishing what are termed contempts 
and infringements of the privileges of the House is in reality the useful institution 


of a summary jurisdiction for the punishment of offenses substantially committed 
against the people. 


Now, the obtainment of a quasi right to a seat in this body by 
money is an act of contempt. To bribe the electors in an election 
for Senator is an “injury and insult” to the Senate, an offense “‘ com- 
mitted against the people.” And that class of wrong may, therefore, 
be held to be met in the Constitution by two distinct forms of 
remedy—one that of the summary power of expulsion, the other that 
of the right to judge of “ elections, returns, and qualifications.” For 
the reason that extreme powers ought to be held in reserve and 
exercised with reluctance, a body so sedate as this will not resort to 
the power of expulsion while it can discharge its duty to itself and 
the people under a milder form. And for the further reason that the 
case before us comes up in a form which brings it directly under the 
operation of the powers of the Senate as the judge of elections of its 
members, I shall now glance briefly at the scope of those powers. 

The rights of the Senate over adinission to its membership are con- 
veyed under three forms of inquiry. The investigation into “ quali- 
fications,” and that into “returns,” are specific duties; the inquiry 
into “ elections” is a general duty, of which the others are two spe- 
cifications. Now, while the straining of the old doctrine of State 
sovereignty has asserted that the inquiry into “ qualifications ” is 
limited by the terms of the Constitution, it has made the right of 
inquiry into the “ returns” practically null and void. But the gen- 
eral right of judging of elections has always been maintained in 
form by the routine which made the admission of Senators sub- 
ject to the consent of the Senate. And with this power remaining, let 
ine Dow ask, what is its proper scope? A distinct term in the convey- 
ance of the authority under review, it implies necessarily something 
other than the terms of its context—* qualifications” and “ returns.” 
In judging of “ elections” outside questions of the “returns” and 
of the “qualifications” of the person returned, what function can 
be supposed to belong to us if we be incompetent to carry that right 
of judgment into questions of bribery? And if bribery be proved to 
the satisfaction of the Senate, does not the plea that the Senate has 
no power to purge itself from that act of contempt, to punish that 
offense against the people, within the purview of its special powers in 
the case, and without the consent of external concurrences, amount 
to something like a repetition of contempt ? 

As further argument appears to me to be unnecessary in meeting 
a defense so utterly untenable, I -propose, in order to narrow down 
the discussion, and to separate a great question of precedent from in- 
dividual feeling, the following resolution : 

Resolved, That the Senate, acting as the judge of “ the elections, returns, and 
qualifications of its own members,’ has the power under the Constitution to reject 


Senators-elect whose election shall have been proven to the satisfaction of the 
Senate to have been tainted by bribery, fraud, or intimidations. 

I ask that this resolution be laid on the table, and at the proper 
time I may call if up. I present it for the purpose of making the 
issue here, that we may have it discussed, and when we have dis- 
cussed and disposed of that issue, then we can go,to the question of 
fact, 

Mr. BUCKINGHAM. Mr. President, I have a few words to say on 
this question. I think the subject under consideration is one of great 
importance, because it is to affect the character of a Senator or the 
reputation of the Senate, either of which presents a question of deep 
interest.. It appears to me that there have been many points sug- 
gested in this discussion which do not affect the real question, and 
that objections have been raised to the proceedings here which have 
no influence on the question at issue. comms discuss this subject 
logically; but 1 beg leave to present, as briefly as I can, a few reasons 
for the couclusion to which I have arrived fi the present position of 
this question. 

What are the facts, or what is the statement? It appears that Mr. 
CALDWELL and Mr. Carney were candidates before the legislature of 
Kansas for a seat in this body; that after the election Mr. CALDWELL 
received the certificate of election, and now occupies a seat here. In 
May last a committee was appointed to investigate his election, and 
that committee have made their report, and we are called upon to 
actupon that report. They say that Mr. CALDWELL was not duly and 
legally elected, and introduce a resolution to that effect. They say 
in their report that the arrangement which Mr. CALDWELL made with 
Mr. Carney to secure his election was corrupt, against public policy, 
demoralizing in its character; that it contributes to destroy the 
purity and freedom of elections, and is not to be tolerated as a means 
of procuring a seat in this body. go this statement, sustained as 
the committee believe it is by proof, they report this resolution. If 
nes think they erred in not reporting a resolution for ex- 
pulsion, 

It is claimed that Mr. CALDWELL has violated no statute law, and 
that we cannot try him for an offense not defined by statute. I do 
not think we should be restrained by the technicalities of penal stat- 
utes as demanded by the argument of Mr. CALDWELL. If the in- 


CONGRESSIONAL RECORD. 














quiry related to the violation of a written law, the question could 
not be properly before us, but would be before a judicial tribunal. 

We are to judge of the election, returns, and qualifications of Mr. 
CALDWELL. No statute can determine what properties are necessary 
to qualify or disqualify a man for a seat in the Senate. That is left 
to the judgment of this body. If they think that fraud and bribery 
disqualify a man, and they find upon testimony that a man is guilty 
of fraud and bribery, then, according to the position which should be 
first taken, they should find that he is not fitted or qualified to be a 
member of the Senate. 

What does qualification imply? It means something more than 
age, something more than a term of residence. Qualification means 
fitness, and a State cannot, as has been claimed, send a man to repre- 
sent it in this body, and hold him here, if the Senate should decide 
that either in mental or moral qualities he is unfit to be a member. 
If a State should send an insane man to represent it, it would be the 
duty of the Senate to say that he was not properly qualified, and re- 
fuse to admit him, or, if he had been admitted, to expel him. There 
might be a question as to the fact whether the man was insane, or 
not; but if that was proven beyond a doubt, there could be no ques- 
tion in relation to our duty. — 

But it is claimed that we cannot take cognizance of acts of Mr. 
CALDWELL which transpired previous to his election to the Senate. 
Suppose a candidate for a seat in this body should enter a convention 
assembled for the purpose of electing a Senator, and with a bludgeon 
maim or disable some members of that convention so that it would be 
necessary to remove them, and they were not able te vote on the ques- 
tion, and suppose in consequence of that very act that man should se- 
cure an election; would he be justly entitled to a seat? It appears 
to me not; and yet it would be an act committed prior to the elec- 
tion. But would he be duly and legally qualitied ? I think not, and 
I certainly can see little difference in the result between the use of 
the bludgeon to disable and the use of money to bribe. 

It is claimed that this investigation has been instigated by malice. 
That is very possible; but that is not the question before us. The 
fact is that a committee have been ordered to make this investiga- 
tion, and they have made their report. It is said there is no legal 
proof to sustain the charge against Mr. CALDWELL or to sustain the 
report of the committee; that the testimony is hearsay testimony. 
Then reject it; that is all. 

It is claimed also that a great deal of this testimony is testimony 
which speaks of what another has done ; that bribery has been charged, 
but Mr. CALDWELL has not been connected by testimony with that 
bribery. Very well; reject it all. If you cannot connect Mr. CaLp- 
WELL with the bribe,‘you have no right to pass a resolution either to 
expel him or to vacate his seat. 

What is necessary in order to make bribery a disqualification? I 
know not the legal bearing of these questions, but it does appear to 
me that the bribery of a member of the legislature without the con- 
sent or the connivance of the person elected should not make an election 
void when it has been secured by the requisite number of unbribed 
votes; and it also appears to me that when the person elected has 
been guilty of bribery, of bribery only in a single instance, of a 
single voter, his election should be held as void, even if he had the 
requisite number of votes exclusive of the person bribed. I may be 
mistaken in regard to this; but these are the views that I entertain. 

But suppose that you reject all the testimony which the Senator 
from Illinois declares has no bearing upon this subject ; the testimony 
of men who come forward and swear that Mr. CALDWELL did bribe 
certain members of the legislature, when those members come forward 
and swear that they were not bribed by him ; suppose you reject it 
all as though it had no bearing upon the question before us, then 
what? We come to this single fact, that though CALDWELL has not 
bribed Bayers, nor Legate, nor other members of the legislature, yet 
it is acknowledged by him, admitted by all, that while Carney was a 
candidate for the Senate, (although, according to the argument of the 
honorable Senator from Illinois, he swears he was not, and the honor- 
able Senator gives full credit to the testimony of Carney upon that 
_— while he rejects his testimony upon every other,) it is admitted 

y Mr. CALDWELL himself that he paid $15,000 to have Mr. Carney 
withdraw from the canvass, and to exert his influence over his friends 
to secure the election of Mr. CALDWEIL. 

Now, with this state of facts, my mind rushes at once and without 
hesitation to the conclusion that the means which he used to procure 
his election were corrupt and against public policy, and I can come 
to no other conclusion. 

Mr. CALDWELL claims that this was a private transaction between 
citizens, neither of whom aoe an official position ; that it is not 
declared illegal by statute, and therefore he is not to be judged guilty 
of an offense. But this transaction, however private and outside of 
official position, was to affect the public; it was to affect national 
] ion and high official appointments ; it was to form a compo- 
nent part of this Senate, which, 

tatives, marks out a policy which may promote general pros- 
perity or ye) amy disaster to the people. I submit that such a 
private and unofficial transaction as this, even if undefined and un- 
prohibited by statute, should make an election void or lead to expul- 
sion ; and I cannot but find that Mr. CALDWELL has secured his seat in 
this Senate by means which contributed directly to destroy the free- 
dom of election, so that he has no t to it. Suppose a man should 
murder a member of a legislative body for the purpose of getting him 
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out of the way and thereby secure his election, should we fold our 
hands so that he must re and take part in directing the policy 
acd in molding the institutions of our country because the act was 
committed prior to his election? I think not. 

Mr. ent, I cannot rid my mind of the conviction that the pay- 
ment of money to Carney was as much a wrong as the payment of 
money for votes. It was using money for the direct pur of re- 
moving an obstacle which was rightfully and properly in the path of 
CALDWELL, and he had no more right nor was hese any more pro- 
priety in his paying ng th remove an obstacle that lay in the 
mind and will of Carney, than there would have been in paying 
money to change the purpose of a man who intended to defeat him 
by his vote. 

I shall give my vote for the resolution with great personal pain, 
regretting that a sense of public duty urges me to an act that will 
also inflict pain upon one with whom I have had no other than 
pleasant personal and official intercourse. 

I verily believe that if - the action of the Senate you declare that 
Mr. CALDWELL was proper y elected, and, in spite of the means used in 
that election, is duly qualified for the position which he occupies—if 
you do not condemn the arrangement into which he entered with 
Carney, by which he secured his election—you will write purity and 
honesty upon every election, no matter how fraudulent the means 
which may be used to secure it, and will strike a blow at the honor 
and dignity and integrity of the American Senate which will rob us of 
the respect and confidence of a wise, intelligent, and patriotic people. 

~ RESIDENT pro tempore. Is the Senate y for the ques- 
tion 

Mr. SCOTT. I understand that the Senator from Indiana [Mr. 
MorTON] desires to speak upon this. question, and is not in physical 
condition to do so to-day. I also desire myself to say a few words 
upon it. We have now sat to the usual hour of adjournment. If 
there is executive business to transact, I will move that the Senate 
proceed to the consideration of executive business. 

Mr. RAMSEY. There is executive business. 

Mr. SCOTT. I move that the Senate proceed to the consideration 
of executive business. 
The motion was agreed to. 
COMMITTEE ON THE REVISION OF THE LAWS. 
Mr. CONKLING. I ask leave to offer the following resolution: 
Resolved, That the Committee on the Revision of the Laws have leave to sit 
during the vacation. 
The resolution was considered by unanimous consent and agreed to. 
EXECUTIVE SESSION. 
The Senate proceeded to the consideration of executive business. 
After twenty-five minutes spent in executive session the doors were 


re-opened; and the Senate (at four o’clock and twenty-five minutes 
p- m.) adjourned. 


IN THE SENATE. 


Fripay, March 14, 1873. 


The Vice-President resumed the chair. 

Prayer by Rev. J. P. Newman, D. D. 

The journal of yesterday’s proceedings was read and approved. 
KANSAS SENATORIAL ELECTION. 


The VICE-PRESIDENT presented the memorial of R. McBratney, 
asking that the papers touching the senatorial election in Kansas be 
taken from the table and referred to the Committee on Privileges and 
Elections; which was ordered to lie on the table. 


SUBSIDIES TO STEAMSHIP LINES. 


Mr. CHANDLER. I offer the following resolution, and ask for its 
present consideration : 


Resolved, That the Committee on Commerce be authorized and directed to sit 
during the recess, and to investigate and report upon the subject of subsidies to 
steamship lines, and what lines, if any, should be subsidized ; also, upon the pro- 
a paying bounties to ship-buil ; and that in the discharge of this duty 
t may visit more, P phia, New York, and Boston, and have pews to 
take testimony and send for persons and papers, and employ a stenographer ; and 
that the expenses attending this investi on shall be paid from the contingent 
— of the Senate, upon vouchers approved by the chairman of the Committee on 

Mr. CASSERLY. I am inclined to think that that resolution is one 
of too mach importance to be considered to-day. If there is to be any 
examination as to the building of ships in this country, the committee 
ought to visit the Pacific coast, where there is the finest body of = 
timber probably in the known world to-day. 1 ask the Senator from 
Michigan to consent that the resolution may lie over until to-morrow, 
so that the general pu of it may be better considered. — 

Mr. CHANDLER. I have no objection, if the Senator desires it, to 
insert “ California.” A sub-committee might be sent to California to 
take testimony on this subject, and I should have no objection to such 
an addition to the resolution. I will state to the Senate that the sub- 
sidies pressed upon this body and the other House during the last ses- 
sion amounted to over $60,000,000; and it is important, if we are to 
act on that subject, that we should have the testimony before the 


": 
. HOWE. Let the resolution be reported again. 


| 


The chief clerk read the resolution. 

Mr. DAVIS. I think the resolution ought to be printed. 

Mr. CASSERLY. My motion was that the resolution lie over until 
to-morrow and be printed. 

Mr. CHANDLER. Certainly. 

The VICE-PRESIDENT. A single objection carries it over. 

Mr. CHANDLER. I give notice that I shall call it up to-morrew 
morning. 
- The VICE-PRESIDENT. If there be no objection, the resolution 
will be ordered to be printed. 


EX-SENATOR PATTERSON, OF NEW HAMPSHIRE. 


Mr. ANTHONY. I offer the following resolution, and ask that it be 
laid on the table and printed: 

Whereas at the last session of the Senate a resolution was reported, from the 
select committee on evidence affecting certain members of the Senate, “ That 
James W. Patterson be, and he is hereby, expelled from his seat as a member of 
the Senate ;” and whereas it was manifestly impossible to consider this resolution 
at that session without serious detriment to the public business; and whereas it is 
very questionable if it be competent for the Senate to consider the same after Mr. 
Patterson has ceased to be a member of the body: Therefore 

Resolved, That the failure of the Senate to take the resolution into consideration 
is not to be interpreted as evidence of the approval or disapproval of the same. 

Resolved further, That Mr. Patterson have leave to make a statement, which 
shall be entered upon the journal of the Senate and published in the Conorrs- 
SIONAL RECORD. 

The VICE-PRESIDENT. The resolution will lie on the table and 
be printed. 

PETITIONS AND MEMORIALS. 


Mr. HOWE. Yesterday I asked leave of the Senate to present a 
petition, which I hold in my hand, and which I ask leave, once more, 
to present to the Senate. It is the petition of John Alsop, who says 
he is the great-grandsun and co-heir of Thomas Jenkins, deceased, 
and, as such, is interested in the French spoliation claims, so called. 
I ask leave to present this petition, and to have it referred to the 
Committee on Foreign Relations. I ought to say in the outset, what 
doubtless is not already forgotten, that yesterday, upon a call of the 
yeas and nays, the Senate refused to receive this very petition. It 
was said then that the Senate had at some former period decided 
that petitions looking to legislation could not be received at a session 
of the Senate called for executive purposes. It is well known to the 
Senate that I lay claim to none of the learning which belongs to the 
body. I assumed that such a decision had been made, because it was 
so said. It was said.on the authority of my friend from Maine, [ Mr. 
HAMLIN, | who is not now in his seat. But since that allegation was 
made, with the help of others I have made some effort to find the 
decision. I have not succeeded. On the contrary, I have not looked 
at the journal of a single called executive session where petitions 
have not been received. 

I hold in my hand the journal of the called session of 1871. I find, 
on the 24th of May of that year— 

Mr. ANTHONY presented the petition of Flanagan, Bradley, Clarke & Co., and 
others, whose claims were presented for adjudication before the mixed commis 
sion, under the convention of the 25th April, 1866, &c. 

And that petition was received and referred to the Committee on 
Foreign Relations. 

Two years before that, in 1869, “ Mr. HAMLIN presented the me- 
morial of Adolph Kuehn, praying the difference of pay between first 
sergeant and second lieutenant,” for a certain period of time; and that 
petition was received and referred to the Committee on Military Af- 
fairs. 

In 1867,a petition was presented to the Senate by Mr. Cole, of 
California, which was received on the 5th of April, 1867, and referred 
to the Committee on Military Affairs. 

In 1865, “Mr. Nye presented resolutions of the legislature of 
Nevada, in favor of the establishment of railway communication be- 
tween the navigable waters of tiie Pacific and the mining districts of 
Nevada; which were read, laid upon the table, and ordered to be 
printed.” 

In 1863, “Mr. Lane, of Kansas, presented a petition from Gilbert 
Vrooman.” The petition was received and referred to the Court of 
Claims. 

On the 18th of March, 1861, at a called executive session, when the 
Senator from Maine [Mr. HAMLIN] was Vice-President of the United 
States, he “laid before the Senate a letter of the governor cf the 
State of Indiana, communicating a copy of a joint resolution passed 
by the legislature of that State on the 11th instant, requesting Con- 
gress to call a convention of the States to take into consideration the 
propriety of amending the Constitution so that its meaning may be 
definitely understood in all sections of the Union.” That was read, 
and it was “ordered that it lie on the table and be printed.” 

On the 15th of March, 1849, “ Mr. Atchison presented a memoria!” 
from certain parties; which was referred to the Committee on Indian 
Affairs. 

On the 19th of March, 1845, Mr. Dallas, who was then Vice-Presi- 
dent, “ presented a joint resolution of the legislative council of the 
Territory ~f Wisconsin, asking that provision may be made for taxing 
a census of the inhabitants of that Territory.” He also presented 
memorials from the legislative council of that Territory on several 
subjects, and “the resolutions and memorials were ordered to lie on 
the table.” 

In 1829, (as far back as that,) “the Vice-President laid before the 


Senate a memorial of Messrs. Gales & Seaton soliciting a subscrip-— 


red 








eal 


oa 
Anes 


Breen bret Wane ees 


~ay : 


pes ay 


a aay 
a cal aca Tl ti i 


ts ee 


How 


oe 


ieee: 


yet Re RR IOS 8 STE a EO ft EI ore ae pana 2 2 
Si ie aati i wet pT sale lene cle Nt hme ng : 


se ib ac ie Pin an a enter 


LA 


re and 


‘a eee 
BRS cia Taha oe ar AS 


FO Tete ee 


nC CH 


1 


Pee ee Aen 
% Soiaew NE Ss ae 


78 CONGRESSIONAL RECORD. 


tion in behalf of the United States to a proposed compilation of exec- 
utive and legislative documents connected with the history of Con- 
gress anterior to the year 1815. The memorial was read.” 

If precedents could establish anything, it seems to me these pre- 
cedents must have settled the propriety of receiving petitions. 

Mr. SHERMAN. It was done by unanimous consent, without ob- 
jection. By that kind of logic I can show that there are no rules in 
the Senate at all, because every rule of the Senate has been violated 
by unanimous consent. Unless the point was made, I insist that -a 
precedent was not established by the Senate, because every rule has 
been violated. There is no rule on the whole list but what has been 
waived over and over again by unanimous consent; but that does not 
establish what the rule is. 

Mr. HOWE. I am obliged to the Senator from Ohio for the sugges- 
tion. I have to say in reply, first, that there is no rule, no one asserts 
that there is a rule, which forbids the reception of these petitions ; 
and I should have supposed, but for the suggestion of the Senator 
from Ohio, that when I show, year after year for a long series of 
years, that petitions have been received, have been offered by one 
Senator after another, and received by one Senate after another, and 
without objection in any single instance, it would afford a fair pre- 
sumption for concluding that the practice was not objectionable, and 
that whenever the objection was made it was made without reason, 
and not with reason. 

Mr. President, when a body of men like those who usually occupy 
these seats undertake to be sensible, and merely sensible, they are 
very likely to succeed; but when we undertake to be learned, we are 
not so dead sure of a triumph. Why, sir, one of the first utterances 
of that parliamentarian who now occupies the chair, who has been 
as long acquainted with the usages of this body as any one who now 
occupies a seat upon the floor, was that “petitions and resolutions 
are still in order as morning business in the morning hour,” and pe- 
titions were presented and were received. I take it, that is pretty 
tolerable evidence that the reception of petitions, as such, is not ob- 
jectionable unless you think of it and resolve to feel unhappy about 
it. Nay, Mr. President, althongh the fact does not appear and should 
not appear from the reading of the journal, yet when you turn to the 
CONGRESSIONAL RECORD, which as a transcript of what takes place 
in the Senate is as likely to be accurate as the journal which is kept 
by the Secretary of the Senate—when you turn to the CONGRESSIONAL 
Record you find that this very petition was offered yesterday, was re- 
ceived without objection, was referred without objection to a com- 
mittee; that other petitions were offered by myself, were received 
without objection; that then the honorable Senator from New York who 
sits behind me [Mr. FENTON] asked to present a petition, and there- 
upon the Senator from Ohio [Mr. SHERMAN] intervened with the re- 
mark that the reception of petitions had been objected to on a former 
day, and that he thought it objectionable. Thereupon the Chair not 
ouly ruled out the petition offered by tha Senator from New York, 
but I believe he ruled that the petitions wl.ich I had offered were not 
in order, and that the petitions which had been received and had 
been without objection referred to a committee should not be re- 
ceived; at all events they were not received. Afterward there was 
« debate and a vote of the Senate, and somehow or other the petitions 
were recalled from the committee and put back in my hands. All this 
I cite as evidence that there really is no sort of objection to receiving 
petitions here in an executive session. 

It was said yesterday that it was a step tending to legislation. 
Well, Mr. President, considering that we are paid by the year, al- 
though paid a very inadequate sum I admit, which is a surprising 
thing when we remember that we pay ourselves, [laughter ]—consid- 
ering that we are paid by the year, what if we should take a step 
tending to legislation? Is not this on the whole rather a favorable 
opportunity for doing it? Ought you not to be encouraged by the 
reflection that you cannot take a step which hurts, because you can-, 
not mature anything until the House of Representatives comes here 
and seconds your iniquity? 
= CARPENTER. Will my colleague allow me to ask him a ques- 
tion 
Mr. HOWE. Yes, sir. 


Mr. CARPENTER. Upon that theory, would it not bea great deal 
better to have the Houses sit separately—to have the Senate sit, for 
instance, in May, June, and July, and the House in August, Sep- 
tember, and October, thus avoiding all the confusion that arises from 
running backward and forward, and let one House do all their busi- 
ness, and then another come here and do theirs? Would that fulfill 
the purpose of the Congress of the United States with two Houses? 

Mr. HOWE. O, no; not at all. 

Mr. CARPENTER. Still, it would “ tend to legislation.” 

Mr. HOWE. I think it is better to have the House here. I think we 
can do business better and faster when the two Houses are here; but 
if you should happen, when the House is not here, to take a step to- 
ward wise legislation, I do not think the country would whine; and 
if you should take a step toward bad legislation when the House is 
not here, I do not think the country would whine, because it cannot 
become legislation until the House comes here. 

Why, sir, the honorable Senator from Michigan [Mr. CHANDLER] 
has just offered a resolution here, which was read, and you have 
ordered it to be printed. Will the Senator from Ohio pretend that 
that is not a step toward legislation? Will any one pretend that it 
is not? When went there by a day of an executive session of the 
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Senate that there was not something done which tended to legisla- 
tion? The Senator from Ohio knows, and you know, Mr. President, 
and many others now on this floor remember, that in 1861 there was 
an executive session of the Senate called, like this, and which held 
these seats for weeks, I think for something like six weeks, and there 
was scarcely a day of all those weeks on which there was not more or 
less work done which tended to legislation. 

Now, Mr. President, in conclusion I must say [ have an honest hope 
that the Senate will conclude that the mistake it made was yester- 
day, and not that all the previous action of all eaters Senates has 
been a mistake; and Iam in hopes that this Senate will, upon re- 
flection, conclude todo what all other Senates have consented to do— 
allow petitions to be received at your desk and go to the committees 
if you eee them, and, if not, lie on the table until you have commit- 
tees proper to receive them. At all events, I renew the request once 


more. 

Mr. CARPENTER. I do not understand that there is any partic- 
ular emergency about either of the petitions presented by my hon- 
orable colleague. One asks that legislation may be had which I 
understand has already been had. That would answer that. I un- 
derstood the Senator from Minnesota, [Mr. RaMsey,] the chairman 
of the Committee on Post-Offices and Post-Roads, yesterday to say that 
the prayer of one petition had already been embodied in the legisla. 
tion of the last session. I believe the other petition relates to the 
French spoliation claims. If either of them demands the immediate 
attention of the Senate without the presence of the House, it is un- 
doubtedly the one referring to the spoliation bill, which has not been 
pending above about a century in both Houses of Congress. 

But the real question is, not whether the Senate could do such a 
thing, but whether the Senate alone, at an extra session, should enter 
upon business which belongs to the Congress of the United States, 
The Senate, of course, could receive petitions ; the Senate could per- 
haps pass bills; but the question is, whether it would be proper to 
do it. The ruling that was made yesterday, as I understood it then 
and understand it now, is following the precedents that have been 
determined by the Senate where the objection was made. 

Mr. HOWE. I was going to ask my colleague if he had seen the 
precedents himself. 

Mr. CARPENTER. No; Ibkave not. As there are several hundred 
volumes of journals of the Senate and House, I have not had time to 
examine them since yesterday fully; but it was stated in the Senate 
yesterday that, in one or two cases where the matter had been called 
directly to the attention of the Senate by an objection, petitions had 
been excluded. 

Mr. HOWE. So I understood. 

Mr. CARPENTER. I assume that to be the fact. Now, then, the 
only question is, whether at this session of the Senate alone, not a 
session of Congress, we had better (because that is what it comes to) 
enter upon legislation which can only be perfected by Congress, and 
not by the Senate. There are many things which the Senate is com- 
petent to do at this session, and about which, of course, petitions 
would be perfectly proper, and of course would be received; but it is 
conceded that, at the present session, nothing can be accomplished in 
regard to these matters; and the question is whether, when the ob- 
jection is made to receiving these, the Senate had better receive them. 
If so, I do not see where the Senate is to a. The Senate had better 
receive bills—that tends to legislation; had better consider them; had 
better pass them. Ido not know but that there is a constitutional 
objection to that; I am not certain on that point. Whether a session 
of the Senate alone could pass bills which would be regarded as passed 
by one House of Con is, to my mind, open to examination, to say 
the least of it. But if we could do one we could the other, and if we 
ought to do one we ought to do the other, which my colleague himself 
concedes would be improper, and not a very profitable way of doing 
business. 

Mr. SHERMAN. Mr. President, my friend from Wisconsin [Mr. 
Howe] seeks to establish a precedent. I submit to him whether on 
the whole, if We are to do that, it is not better for us to establish the 
precedent that the Senate shall not undertake to do what it cannot 
do. ‘The Senate is always disposed to exercise all the power it pos- 
sesses, and sometimes we go a little beyond the line. Now, when the 
int is distinctly made, I submit to the Senator whether it is not 
better for the Senate to be content with what it has the right to do, 
rather than to undertake to do what it has not the right todo. The 
Senate has no power at this session to do anything of a legislative 
character. legislative power isconferred upon Congress, and both 
Houses must be in session at the same time or i on cannot be 
done; and then the Constitution provides that neither House can ad- 
journ more than a specified number of days without the consent of 
the other. If this petition is in the nature of lative business, it 
is the business of Con not the business of the Senate alone. 
The Senate for is adistinct political body, perform- 
ing other duties besides those of legislation. The Senate shares with 
the President in the executive power. In certain cases it shares in 
the judicial power; in certain other cases it shares in the legislative 


power, but when it shares in the legislative power it must be asa 

part of the Congress assembled, and the two Houses of Congress 

must both be in session. ~ 

It is true, Mr. President, that this is not a very material matter, 

and I only alluded to it yesterday because I thought that on the 
‘had better not present petitions and have them referred at 
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this session. Why refer petitions now? They cannot be acted upon 
at this session if they are of a legislative character, and the commit- 
tees to which they are referred with the session, and new com- 
mittees may be appointed at the next session of the Senate. No 

therefore, is made; so that the attempt to hold out the idea 
that we are considering petitions is a deception, for we have no right 
to consider them. 

Therefore, since the point of order is made, I submit to the Senate 
whether we ought not now to settle forever the question that this 
body has no power, when separated from the House of Representa- 
tives, when not in Congress assembled, to do anything of a legislative 
character. The various propositions which have been made here 
since this session commenced are all right. We have the power to 
pass upon the election and qualifications of our members, upon their 
right to hold seats here. Each House is by the Constitution the 
judge of that question, and we may act upon it. We are not in Con- 
gress assembled, but we may pass on executive business. We may 
continue our committees; we may direct our committees during the 
vacation to perform certain duties. We may do that under the rules 
of the Senate, because the Constitution authorizes each House to 
prescribe rules for its own government. Hence we may, under our 
rules, continue our committees in action during the vacation. There- 
fore, the resolution offered by the honorable Senator from Michigan 
this morning is perfectly within our power. We may continue all 
our committees during the vacation, because it is a power expressly 
given to us by our rules, and those rules are authorized by the Con- 
stitution of the United States. 

But, sir, the same Constitution declares that all legislative power, 
everything that affects eo, which makes laws, shall be done 
in Congress assembled. These petitions are not addressed to the 
Senate; they are addressed “ to the Senate and House of Representa- 
tives in Congress assembled.” Why, therefore, receive petitions not 
addressed to us? If a petition is addressed to me as a member of the 
Senate, or even in a semi-official capacity, I cannot present it under 
the rules and usages of the Senate. It is sometimes done without ob- 
jection ; but whenever the objection is made and it appears that a 
communication sent to the table is addressed to me as a member of 
the Senate, and not to the body, it is excladed by the well-established 
custom of the Senate. These petitions are not addressed to the Sen- 
ate; they are addressed to Congress, seeking for legislation. 

While this is not a very important matter, I do think that when 
the question is made, when the point of order is raised, the true way is, 
if you please, to file the papers with the Clerk and let them be presented 
at the next session ; and I find that this very course was adopted at 
one time ten years ago when Vice-President HAMLIN was in the chair. 
I will read a short extract from the Globe toshow that this precise course 
was adopted. Petitions were filed—not referred, but filed and kept 
until the next session. This was in the called session of March, 1861 : 


PETITIONS. 


Mr. Powz.u. I present a petition of various citizens of Superior, Wisconsin, 
praying for the adoption of the Crittenden compromise. 
Mr. Peccunpen. That can hardly be presented, I apprehend, at this session. 


We cannot do any legislative business, and I think it improper to present petitions 
for matters of legislation. 


Mr. POWELL. hy not? 
Mr. FessENDEN. Congress is not in session. 


Mr. POWELL. I am aware of that. I merely wish to present the petition and let 
it lie on the table. 


Mr. FEsSENDEN. My question was as to the propriety of presenting it at all. It 
isa precedent. It calls for legislation. I raise the question upou the propriety of 


it. It is nothing in reference to the petition itself, but simply because I doubt 
whether there is any propriety in receiving it. 


Mr. PowE.u. I can see no impropriety in that. The petition is addressed to the 
Senate, aud is respectful in its terms. 


The VicE-PRESIDENT. Does the Senator from Maine raise the question ? 
Mr. FESSENDEN. Yes, sir. 


The VicE-PRESIDENT. The impression of the Chair is, that such communications 
have been received at previous sessions, simply for the purpose of placing them on 
the files of the Senate, and not for the action of the Senate. 

Mr. EN. Very well, sir; I take no ounte. 
oF Vick-PRESIDENT. This communication, therefore, will be placed on the files 


of 

That was the course which was then pursued. 

Mr. HOWE. What is the date of that? 

Mr. SHERMAN. March 13, 1861. And that is all that is said about 
it. If that course is desired to be pursued now, I should be willing to 
follow that precedent ; but when the point is made, and petitions ad- 
dressed to Con in its legislative capacity are presented to us, I 
think we onal whenever the objection is taken, to simply refuse to 
receive them; or, if we receive them, simply place them on our files 
for reference at the next session of Congress. It is a ¢ consump- 
tion of time if we spend the morning hour here in receiving petitions. 
The debate on this very petition has cost us already fifteen or twenty 
minutes to-day. There is ho use in it, noobject in it. Any Senator may, 
if we establish the precedent the Senator from Wisconsin desires, pre- 
sent ee which will probably lead to debate and controversy, 
and this session, which is called for executive business in regard to 
matters in which we share the executive authority of the Govern- 
ment, will be converted into a quasi legislative session at the will of 
any Senator. 

hope, therefore, my friend from Wisconsin will not feel offended, 
will not feel that we are violating the constitutional right of petition, 


when we simply say that now we will not receive a document that is 
addressed to Congress assembled. 


sides. It seems to met 


the Senator from Ohio is the proper one, that we should receive the 
emp not refer them nor act upon them, but _ them upon the 
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recedents in this case are clearly upon both 


Mr. ANTHONY. The 
hat the precedent which has been quoted by 


les of the Senate. A great deal is due to the right of petition. 
Mr. SHERMAN. I have no objection to that, personally. 
Mr. ANTHONY. If the precedents are not uniform, I think we had 


better take the most liberal construction of the rule. Yesterday I 
supposed that the precedents were the other way, although I was sur- 


rised to find it so stated, for my recollection corresponded with what 
as been read by the Senator from Wisconsin and the Senator from 


Ohio; but it was stated all around the chamber that the precedents 
were all against the reception of petitions, and certainly it is desir- 
able that we should stand by our precedents. But since they are cn 


both sides, I think the best plan is that suggested by the Senator from 
Ohio, to receive 


etitions and place them on the files of the Senate. 


Mr. HOWE. | agree with my colleague that the petitions I have 


urged upon the attention of the Senate are not of any vital impor- 
tance. If they are not received at all, I do not know of any great 
interest in the country that is likely to languish. The point I was 
trying to show was, that you could receive them without striking a 
deadly blow at any great interest of this country. . 


The Senator from Rhode Island has just remarked that the prece- 


dents seem to be on both sides, No, Mr. President; I do not so under- 
stand it. So far as we have any precedents, they are on one side—on 


the side of receiving petitions. The Senator from Ohio mentions a 
case where a petition was received and was not referred. I have 
cited a great many cases where they were received and referred. 

Mr. SHERMAN. All our rules are violated by common consent, 
but those cases are not precedents. A precedent is set only where 
objection is made, and a ruling is had as to theright of the case. 
Every rule is violated by unanimous consent, as a matter of daily 
occurrence. 

Mr. HOWE. But where from the foundations of the Government 
until yesterday you do a thing right along without an objection, it 
rather argues to my mind that you have not any rule against it. That 
is the deduction I was trying to draw, and to enforce on the atien- 
tion of the Senate—that there was no rule against it, or that all Sen- 
ators and all Senates would not have acted in violation of it, as they 
have, if you have such arule. Now, I have not any sort of objection 
to the laying of these petitions on the table. I care but very little 
what disposition the Senate makes of these particular pieces of paper. 

The Senator from Ohio, however, makes an argument, upon eco- 
nonmical considerations, that if we once establish the rule of receiving 
petitions, it may lead to the expenditure of a great deal of time. In 
reply, [show him that from the foundation of the Government you 
have received petitions, and in all that time you have not wasted so 
much time in the receipt of petitions as has been expended yesterday 
and to-day to exclude them, and to exclude these particular petitious 
from the Senate. So I think, on the score of economy, you had better 
go along as your fathers have gone, rather than undertake to blaze 
out new paths in the wilderness of legislation. 

The VICE-PRESIDENT. Does the Senator from Wisconsin offer 
this petition ? 

Mr. HOWE. Yes, sir; I offer the petition. I send it to the Chair. 

Mr. SHERMAN. I move that it be received and placed on the files 
of the Senate without a reference. 

The VICE-PRESIDENT. The Senator from Ohio moves that the 
petition be received and placed on the files of the Senate. 

Mr. FENTON. Is a motion necessary to that end ? 

The VICE-PRESIDENT. The Chair is informed that yesterday 
the Senate decided not to receive petitions at this session. Of course 
the Chair must be governed by the decision of the Senate on a direct 
vote, whatever may have been the action of the Senate in years past. 

Mr. SHERMAN. Iam willing to withdraw the objection, or let it 
stand, whichever is the best course. My honorable friend from New 
York seemed to object to my motion. 

Mr. FENTON. No. 

Mr. SHERMAN. Iam willing to receive the paper, and file it and 
take care of it until the next session. 

Mr. CARPENTER. For the mere purpose of ascertaining for my 
own information whether the presentation of such petitions be proper 
or improper, I object to receiving the petition, and ask a ruling of the 
Chair. 

The VICE-PRESIDENT. The Senator from Wisconsin objects to 
the reception of the petition. 

Mr. FENTON. What is the decision of the Chair, Mr. President? 
The VICE-PRESIDENT. According to the action of the Senate 
yesterday, the petition cannot be received. The Chair must be gov- 
erned by the direct vote of the Senate in that matter. 

Mr. HOWE. Well, Mr. President, I suppose, then, the Chair will 
sustain the objection and rule the petition not in order. Will not 
the Chair consent to submit the question to the Senate once more, in 
view of the fact that the Senator from Ohio, who was yesterday op- 
posed to the reception of petitions, is to-day in favor of it? 

Mr. SHERMAN. Not at all. I am opposed to the reception of 
petitions, but at the same time I am willing to get rid of them in the 
quickest possible way. What is the use of receiving them? I shall 
vote just as I did yesterday if the question comes 7 

Mr. HOWE, I see I was misled by the Senator. I supposed, when 
he moved to receive it, that he was in favor of receiving it. I beg his 
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pardon for the mistake into which I fell. [Laughter.] I am every 
moment exposing my eens of parliamentary ways. [Laughter. ] 
| ask the Chair now, however, to be good enough, as there may be 
some other Senator who is in favor of receiving petitions who was 
opposed to it yesterday, to submit the question to the Senate. I do 
not like to take dn appeal. 

The VICE-PRESIDENT. Certainly, the Chair has no objection to 
submitting the question to the Senate, and the Chair submits it. The 
question is, shall the petition presented by the Senator from Wiscon- 
cin (Mr. How8r] be received by the Senate? 

Mr. HOWE. Let us have the yeas and nays once more. 

The yeas and nays were ordered; and, being taken, resulted—yeas 
24, nays 32; as follows: 

YEAS—Messrs. Alcorn, Allison, Ames, Bayard, Bogy, Casserly, Cooper, Davis, 
Dennis, Fenton, Gordon, Hamilton of Texas, Howe, Kelly, Merrimon, Morrill of 


Vermont, Morton, Ransom, Saulsbury, Schurz, Spencer, Sprague, Thurman, and 
W indom—24. 

NAYS—Measrs. Boreman, Buckingham, Carpenter, Conkling, Conover, Dorsey, 
Ferry of Connecticut, Ferry of Michigan, Flanagan, Frelinghuysen, Goldthwaite, 
Hamilton of Maryland, Hitchcock, Ingalls, Jones, Lewis, Logan, McCreery, Mit- 
chell, Morrill of Maine, Norwood, Oglesby, Patterson, Pratt, Ramsey, Sargent, Scott, 


- Sherman, Stewart, Tipton, Wadleigh, and Vv right—32. 


ABSENT—Measrs. Anthony, Brownlow, Caldwell, Cameron, Chandler, Clayton, 
Cragin, Edmunds, Gilbert, Hamlin, Johnston, Robertson, Stevenson, Stockton, Sum- 
ner, and West—16. 


So the Senate refused to receive the petition. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morton on the 6th instant : 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

Mr. SCOTT. Mr, President, without indulging in any preliminary 
remarks, such as might be suggested by the gravity and importance 
of this occasion, I will at once approach the question which is pre- 
sented by the report of the Committee on Privileges and Elections’; 
and we find that question not only suggested, but actually presented, 
by the report, with its accompanying resolution. Let me call atten- 
tion to it by quoting from the report : 

{t has been a subject of discussion in the committee whether the offenses of 
which they believe Mr. CALDWELL to have been guilty should be punished by ex- 
pulsion or go to the validity of his election, and a majority are of the opinion that 
they go to the validity of his election, and had the effect to make it void. Where- 
ps « the committee recommend to the Senate the adoption of the following resulu- 

ion. 

It will be observed that the finding of the committee is based, not 
upon what they have found the members of the Kansas legislature to 
have been guilty of, but upon what they find Mr. CALDWELL to have 
been guilty of. Lest that point escape attention, let me again call 
attention to their own language : 

lt has been a subject of discussion in the committee whether the offenses of 
which they believe Mr. CALDWELL to have been guilty should be punished by expul-- 
sion or go to the validity of his election. 

In this connection, and before I proceed further, let me call atten- 
tion to the finding of the committee upon t’ « questions of fact as to 
the legislature itself, for it will, perhaps, be necessary to consider this 
question in both its aspects, namely, as to the effect which the action 
of the legislators may have upon Mr. CALDWELL’s election, and as to 
the effect which his own acts may have upon his right to hold his seat 
here. There is one specific transaction, to which the committee refer, 
with Governor Carney, and I quote their language to give the conclu- 
sion at which they arrived as to it: 

It was an attempt to buy the votes of members of the legislature, not by bribing 
them directly, but through the manipulations of another. The purchase-money 
was not to go to them, but to Mr. Carvey, who was to sell and Soeur them with. 
out their knowledge. That Mr. CALDWELL did procure the votes of members of 
the legislature, friends of Mr. Carney, ignorant of the fact that Mr. Carney was 
making merchandise of his political character and influence, and of their friend- 
ship for him, for which he was to receive a large sum of money, the evidence leaves 
no reasonable doubt. 

The finding of the committee is that, so far as the friends of Mr. 
Carney are concerned, who voted for Mr, CALDWELL, they voted with- 
out knowledge of the transaction between him and Mr. Carney, and 
without being influenced by the money which Mr, Carney received. 
Passing from that transaction to the whole testimony, they make this 
summary : 


But, taking the testimony altogether, the committee cannot doubt that money 
was paid to some members of the legislature for their votes, and money promised 
to cehers which was not paid, and offered to others who did not accept it. 

It will thus be observed that, so far as Carney’s friends are con- 
cerned, the committee find that they were not corrupted. It will 
further be observed that they do not find that Mr. CALDWELL was not 
elected by an unbribed majority; or, to state it otherwise, they do 
not find that the majority by whose votes he was elected were all 
bribed; and, with these nai because of the offense of which they 
find Mr. CALDWELL guilty, of having used money for the purpose of 
pe his election, they declare the act of the legislature of Kan- 
Bas Void. 

Mr. President, this presents the really important question which 
we are to consider, It is argued that this is the law, and that we de- 
rive it from the source from which we derive the greater portion of 
our law, Great Britain. 

I cannot bring my mind to the conclusion that the finding of the 
committee is cause for setting aside this election, and I shall proceed 
briefly to give the grounds upon which I dissent from that conclusion. 


It is argued, and I believe correctly, that if this were the case of an 
election of a member of the House of Commons, the finding that one 
elector was bribed by the member claiming his seat would avoid the 
election. It would go further; it would not only avoid the election 
as a punishment of the electors, repoen | to the theory of the Eng- 
lish law, but under their statute it would disqualify the man elected 
from being re-elected. 

Now, sir, is that English law applicable to our American institu- 
tions? Is the reason which applies to a popular election in England 
and which punishes both the constituency and the member elected, 
because one member of that constituency was bribed, applicable to 
the case of an election by a State? Can yoa punish a State as you 
can in England punish a constituency, because one member of the 
whole population of that State, intrusted for the time with a public 
trust, has violated it? It presents the most important question, I think, 
that the Senate has ever been called upon to decide; and according as 
we decide it, one way or the other, we shall preserve the checks and 
balances of the Constitution, or may introduce a precedent which 
may bring with it strife, anarchy, and blood. 

That I may not misquote or misconstrue the position this question 
has ooeumnall let me turn to the argument of the chairman of the 
committee, made with all the force which his character and the 
strength of his conviction could give his presentation of the case. 
After quoting the resolution the committee had reported, he says: 

The ground u which bribery end intimidation invalidate an election is that 
they impair “the freedom of elections.” Rogers, in his Treatise on the Law and 
Practice of Elections, speaking of the action of the House of Commons, says: 

“ Bribery essentially ting the freedom of election, they took cognizance of 
and punished both the electors and the elected offending.” 

Bribery by a candidate, though in one instance only, and though a majority of 
unbri votes remain in his favor, will avoid the particular election and dis- 
qualify him for being re-elected to fill such vacancy. 

Now, Mr. President, the question presents itself, is that doctrine 
applicable in a government made up of independent States? To avoid 
all controversy or criticism, I drop the term “sovereign States ;” 
but is it applicable to a government whose legislative assemblies 
are representatives on the one side of the people in their respective 
districts, and, on the other, of these independent commonwealths? 
Our Government is so dissimilar from that of England, although 
England is the source from which we derive many of our institutions, 
that many of the comparisons between them fail. With a limited 
monarchy, a House of Lords hereditary, and a House of Commons 
elected by a small portion of the English people, the analogy fails 
in many respects when you come to look at a President, who rep- 
resents the whole people, the nation; at a Senate, which represents 
States; and at a House, which represents all the people in their re- 
spective districts ; and it 1s because this analogy fails that I argue 
this paliamentary law of England is not applicable to an election, 
especially by a State ; and, I think, if I have the strength, or if I re- 
call the thought, I can show the rule has never been held to be appli- 
cable even to our popular elections; for it has never yet been held 
in the other House that a single case of bribery by a member took 
away the right of the whole constituency to their representative. 
Let fe refer to one of the most reliable of the authorities en 
parliamentary law to show that the very question I make here has 
been started in his mind, and has been presented in his treatise. I 
read from Cushing’s Law and Practice of Legislative Assemblies, 
page 70: 

In England, before the enactment of any of the statutes on the subject, bribery 
was not only a high misdemeanor at common law, punishable by indictment or 
information, but, when practiced at elections of members of Parliament, was also 
a breach of liamentary privilege, and punishable accordingly ; and it is an 
offense of so heinous a character and so utterly subversive of om of elec- 
tion, that, when proved to have been practiced, though in one instance only, ana 
ae a a majority of unbribed voters remain, the election will be absola tely 
void, 


That is the doctrine contended for in this report and by the chair- 
man of thecommittee. The author : 

This severity is justified on the nd that, in a country where bribery is so 
common as to form the subject of investigation ma hee eee of ishion 
cases, it is absolutely essential to the preservation of the om of election. 

Whether the same effect would be held to follow in this country may admit of 
some question, or, perhaps, depend upon the d of guilt attached in the several 
States to the offense of bribery. This offense, though much less common here than 
aod. oe deaoml oe hee Lan eate a guest 
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It will be observed that, after quoting the parliamentary law of 
England, the question is started whether it is applicable to popular 
elections in our States. The author is not considering the question 
of an election by a representative body, but the elections in the States, 
and he concludes thus : 

The tofa ve assembly, in those States where a conviction is neces- 
sary to ualify, to set aside an election for bribery, where the is not 
thereby affected, before a conviction at law has taken place, seems to 

That is, under the constitutional and statutory provisions of the 
State— 


for, in the first place, the trial of a controverted election is a es: 
sia, nig shen hr. cs eed nanan 
mon law of Parliament. 
Bony te dy nem of the oe English aa “is seeaaees fe ox 
sion, Ww 8 peculiar an punishment ry 
Ey cue comseteuiaw of Paciiasmund’ 
Thus you get at the intendment, the purpose of the English law of 





1873. 











Parliament. It is punishment—punishment of the constituency, 
punishment of the member who has been guilty of bribery. Now, 
submit that when you go to the foundation of that parliamentary 
law of England, and seek to apply it to an independent common- 
wealth, the reason of your law fails. The people of the States are 
themselves the ians of the purity of their own legislative 
assemblies; and if it were necessary to pursue the argument for the 
purpose of showing where this doctrine would lead, I might suppose 
a case: It is admitted that the moment you approach the legisiutive 
assemblies of the States you cannot inquire into the title by which 
one of the members holds his seat ; that is a question committed by 
the State constitutions exclusively to them. You could have this 
case, and it might be made as apparent as noonday that one mem- 
ber of that heetaoane had been bribed in casting his vote for a Sena- 
tor, and that five who sat beside him held their seats by bribing the 
electors who sent them there, and we, sitting as the high court to 
purify all the people, would be compelled under this English law to 
turn out the man because one elector had been bribed, but we could 
not turo him out, although it were as clear as noonday that five 
others beside him had corrupted the fountain of-power and held their 
seats by bribery. 

Mr. President, the people are the fountain of power, and the les- 
sou we must teach in this case is this—and it is high time it was 
being taught here and elsewhere—that the people themselves are re- 
sponsible for bribery and corruption in legislative assemblies. We 
are not to sit here asa high court of appeal, blaekening forever the 
characters of members of the State legislatures without a hearing, 
saying that they were bribed. We must say to the people, “If you 
will not exercise that power which is inherent in you, and exercise it 
at every 8 where it may be exercised, from the primary meeting 
up to the highest election, you are the sufferers, and you have the 
remedy for the evil in your hands.” I may speak further of this, for 
I tind that I am already digressing somewhat from the line of argu- 
ment which I pee to follow. 

Does this rule apply to an election by a State, by a political entity, 
upon which there cannot be inflicted the punishment that was in- 
flicted upon constituency and member by the English parlismentary 
law ? 

I consider now the peculiar constitution of this body—the rules 
which govern it in its relations to the States. I need not recall the 
history of the constitution of this body ; I need not recall to the minds 
of Senators the fact that the rights of the States as States were 
sought to be protected in this body against the encroachments 
of the Federal Government; but I do call attention for a few mo- 
ments, although the detail may be, perhaps, uninteresting, to the 
constitutional provisions, all of which point to the sanctity of the rep- 
resentation of States. Article one, section three, of the Constitution, 
reads as follows: 


The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof, for six years; and each Senator shall have 
one vote, 

I refrain from a comment upon these separate provisions until I 
group all which I think bear upon this subject. In the same section, 
after providing for the manner in which the seats of Senators were 
to be drawn in the first organization of the Government, this provis- 
ion occurs : . 

And if vacancies happen by resignation, or otherwise, during the recess of the 


legislature of any State, the executive thereof may make temporary appointments 
until the next meeting of the legislature, which s then such vacancies. 


Then follow the qualifications of tlfe members of the Senate : 


No person shall be a Senator who shall not have attained to the age of thirty years, 
and been nine years a citizen of the United States, and who shall not, when elected, 
be an inhabitant of that State for which he shall be chosen. 


Then follows the provision authorizing the States to fix ‘the times, 
places, and manner of holding elections for Senators and Representa- 
tives,” but providing that “Congress may at any time, by law, make 
or alter such regulations, except as to the places of choosing Sena- 
tors.” Then comes the provision— 

Each House shall be the judge of the election, returns, and qualifications of 
its own members, and a majority of each shall constitute a quorum to do business. 

Again we have the provision : 

Each House may determine the rules of its proceedings, punish its members 


for disorderly behavior, and, with the concurrence of two-thirds, expel a member. 


Thus we have all these provisions with reference to the choice of 
Senators; to their appointment by the governor; to their qualifica- 
tions; to the time, places, and manner of choosing them; to the 
power of the body to judge of their election, returns, and qualifica- 
tions; to the power of expulsion, requiring two-thirds; and, last of 
all, comes that provision which shows how carefully guarded the 
rights of the States. were in this instrument, because the only excep- 
tion made from all the classes of subjects within the jurisdiction of 
the General Government as to the power of amendment is, that no 
amendment shall be adopted which shall deprive a State of its Sen- 
ators without unanimous consent. It is the only one subject excepted 

y from the power of amendment, showing that the right of a 

State to have its Senators here, elected by its legislature, cannot be 

taken from it unless it be by the consent not only of that State but of 
all the States. 

Now, sir, with these provisions before us, let us ask ourselves, can 

ou apply to the State legislature the rules which the House of 
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you reach the legislature, you cannot inquire into the title of one of 
them to his seat or his right to vote in that legislature; that is set- 
tled by the legislature itself. So that all analogies fail the moment 
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| Commons applies to its constituency aud its members, and declare 
that if one member, representing perhaps twenty thousand people of 
the whole four and a half millions in the State of New York, shall be- 
tray his trust, the act of that unworthy member shall deprive more 
than four millions of their right to representation in this body? 
Which is the safer rule, Mr. President, to hand that unworthy men- 
ber over to be dealt with by his constituency, or to say that we will 
arrogate to ourselves a greater degree of purity than the legislative 
bodies which sent us here—than the fountuins from which we come— 
and that we will undertake to determine the purity of our own source 
of political existence ? 

That this could never have been intended to apply to elections of 
members of the Senate, I think derives some re-enforcement from what 
I consider a significant fact. There have been contested seats in the 
Senate almost from the foundation of the Government; there have 
been contested seats in the other House; and the acts of Congress 
which you tind upon your statute-books providing how the testi- 
mony is to be gotten in cases of contested elections, the acts of 1851 
and 1869, apply alone to members of the House of Representatives. 
It is true that you may inquire into the qualifications of the electors; 
you may inquire whether a man-has paid his taxes, whether he has 
resided the constitutional period in his district, or any of the other 
qualifications that are required by State law; but the moment you ap- 
proach a legislative body, as I have already observed, that analogy 
fails; and if there be ail the virtue in the world on one side of the 
legislature, and all horse-thieves on the other, if it were possible, you 
cannot inquire into the character of a single man among them. When 


you come to apply the rules which are applied in contested elections 
in the popular branch, the House, to an election by a legislature. 

If this door is to be opened, how far are we to go? If it be true 
that we may go to the legislature of Kansas, and inquire whefher 
Bayers or any other member of it was corrupted for the purpose of 
electing Mr. CALDWELL, and, upon our judgment of whether that is 
the fact or not, set aside that election, what more is it than estal- 
lishing the rule that we may set aside such an election for any reason 
that we deem to be corrupt or improper? Take the English bribery 
laws, and they unseat members there for treating, and I am sure that, 
high as the Senate of the United States must be considered to be in 
point of moral elevation, if it is to purify all the legislatures of the 
States, there are even men here who would not be willing to be un- 
seated if it were shown that they had indulged their constituents in 
a glass or even a keg of lager. We may not carry our rule so far as 
the English Parliament. We may not bring here all the rules which 
they have considered necessary in.a country where, according to the 
ae from whom I read, fraud has been so prevalent that every 
parliamentary election is contested. We cannot do that. If we ean, 
I pray you, where are we to stop? 

If I may do it without offense, suppose I make use of a case as an 
illustration that we have had on this floor within the last three weeks. 

The allegation is that if you find one man in a legislature who has 
been influenced by mercenary motives—I will put it even in that 
form—you must declare the election void. Well, sir, suppose -thore 
were an election for Senator to come off in the State of Indiana, or in 
the State of Illinois, or in the State of Ohio, next January. We dis- 
cussed here for several days a bill involving a million and a half of 
dollars to these three States; that is all--simply “the filthy lucre” 
of a million and a half of dollars. The representatives of those States, 
upon grounds of justice, as they contended, asked the passage of the 
law to give it tothem. The majority of the Senate upon proper mo- 
tives refused it, said it was wrong, against public policy; 1 am not 
sure but that some of them went so far as to say it was dishonest. 
Questions less than that have convulsed States, and elections have 
turned upon them; and if this question were to go down and enter 
into the next canvass in the State of Lilinois, or the State of Indiana, 
and the whole people of Illinois or Indiana were to say, “ We wil! 
have the money; it is due to us, and we will instruct our Senators 
upon this money question,” I submit if we are to be the judges of the 
motives of men, we, a bare majority, as under this resolution, may 
say that the legislature of Indiana was corrupted by its share of the 
million and a balf, and the Senator shall never take his seat. How 
far are you to go?) What is corrupt motive? How many men in a 
legislature are to combine together for the purpose of carrying this, 
that, or the other local interest, to elect their Senator and send him 
here to represent it? Why, sir, it opens the widest and the most 
dangerous field that has ever yet been opened in the experiments of 
American politics. 

Let me call attention very briefly to a case which has been referred 
to in this argument—the case of Fletcher vs. Peck. It is a very familiar 
case to the profession. I do not propose to read it at length; but let 
me state briefly what it was. Zee suitors were in court, and 
their case drew in question the validity of an act of the legislature of 
Georgia. They did nbt ask the court to investigate whether it had 
been procured by corrupt motives; that was hardly necessary, for a 
subsequent legislature of Georgia itself, looking into the transaction 
with reference to the sale of the Cherokee lands in that State, were so 
well satisfied that the whole legislature was corrupted by the interest 
the members held in the subject upon which they legislated, that they 
so declared upon the records, aud expunged the act from the statute- 
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book. Here was a clear case. The power which had created the law 
had declared that it was procured by corruption; and yet, in that 
case, involving private rights, the Supreme Court of the United States 
said they musttake that act of the legislature as the law; that it was 
not seeiuly or decent in the judiciary to inquire whether the legislative 
department of any portion of the country was corrupted. The court 
refused to look into it, and sustained the title based upon that act, 
which was almost consigned to be burned by the common hangman 
under the indignation which its corruption excited in Georgia. The 
court, in delivering that opinion, do intimate that the State might, 
perhaps, where it had been defrauded, ask that such an act be set 
aside. They do not say that they would entertain the jurisdiction 
then; but that dictum is thrown out in the decision of the case. 

Following even that intimation, look at what the legislature of 
Kansas have sent us here. They investigated this subject ; they had 
the question before them of whether Mr. Pomeroy and Mr. CALDWELL 
had been elected by bribery. Whatdothey do? Do they ask us to 
unseat them because they find that they were so elected? No, sir; 
they simply send us the testimony for our information; that is all. 
‘So, even if we were to take hold of the suggestion in this case and say 
that the legislature of Kansas has invited us to look into the subject, we 
are still left to the question, what is the legitimate consequence follow- 
ing the facts which are laid before us? Do they invalidate this election, 
or do they simply make the member whom they have sent amenable to 
our jurisdiction by expulsion? No, sir; they cannot invalidate this elec- 
tion. If they can, if you can go into the motives of the individual 
members of a legislative body, let me ask you, Mr. President, to look 
at the results which are to follow. I have already spoken in some 
slight degree of them, but suppose another case. Suppose that Mr. 
CALDWELL, while he holds his seat, were to die ; suppose we were to 
expel him to-morrow, and the vacancy occasioned either by his death 
or his expulsion were to be filled by the governor of Kansas, under the 
Constitution, all that is necessary, if you invoke this power, is to bring 
some man here to say that the governor was influenced by corrupt 
motives in making the appointment. Here you have the power of the 
State concentrated in the hands of one man, and he is the only organ 
through which the State can act. Unless the vacancy is filled by him 
and through him, the State must remain unrepresented. If you set 
up this as the court of appeal to pass upon the motives of the persons 
by whose acts our seats are to be filled in this chamber, the Senate of 
the United States may effectually deny any State the right to repre- 
sentation whose Senator presents such appointment. The Constitution 
never intended any such thing. 

Let me go further. If you may look into the motives of the mem- 
bers of legislative assemblies, we have constitutional amendments 
which are ratified by the votes of the legislatures of three-fourths of 
the States, and their votes are just as necessary in that case as the 
votes of a legislature are to elect a Senator; and if you may investi- 
gate the legislature of Georgia or Arkansas, or New York or Delaware, 
and say that A, B, and C were influenced by corrupt or mercenary 
motives, that somebody bribed them to vote for the constitutional 
amendments, what are those amendments worth ? 

You may ask me what tribunal is to try that. I say, Mr. President, 
that, if the rule under discussion is adopted, tribunals will be found 
to try all these questions. It is alleged that the constitutional pro- 
vision making us the judges of elections will authorize us to go into 
this election. Well, sir, the constitutional provision which gives to 
the judges jurisdiction of all questions arising under the Constitu- 
tion and laws of the United States will soon take there a question in- 
volving the validity of the fourteenth amendment to the Constitution ; 
and if you declare that the Senate may inquire into the purity of mo- 
tive of legislative bodies in the States, it will not be long until the 


judiciary will say that they, traditionally the purest department in 


all governments, will inquire into the motives of the legislature. 

And yet further. Suppose there be a failure to elect a President by 
the people of the United States, and the election goes into the House 
of Representatives, where the vote is given by States, each State 
casting one vote; carry this doctrine, imported from British parlia- 
mentary law, into American law, and prove that one member of the 
delegation of New York was bribed, and in the absence of a provision 
for contesting the election of President of the United States, you have 
anarchy before you at once. 

We represent the States; our action is but the aggregate action of 
all the States; and if this doctrine be true that the action of a State 
may be invalidated by the corrupt motive of one representative, why 
not set aside a treaty which has vitality given to it by the action of 
all the States, by simply showing that the Senator of one State was 
actuated by corrupt or improper motives? I see no answer to this; 
and if the one doctrine be true, the other is true as its logical con- 
sequence. But it isnot true; for, once established, it would disturb 
the balances and checks provided by our fathers for the harmonious 
working of this compiex system of government. 

It is all resolved by the fundamental principle that ali power is in- 


herent in the people. To them you must look for the correction of 


these evils. And, sir, if the business men of this country, the farm- 
ing community, the merchants and manufacturers, the industrious 
working classes of all occupations, who make up the majority of hon- 
est men in all communities, cannot have their attention drawn to the 
importance of their becoming politicians—politicians in the proper 
sense of the term; if by their inefficiency and neglect, these things 
go on, we have no other fate before us than to realize that republican 





government is a failure, and that the fancy of the poet will find its 
realization here : 

First freedom, and then glory; when that fails, 

Wealth, vice, corruption, barbarism at last. 

I have argued that we cannot go into this question; but ifwe can, 
then what must we find? I say not that one man was corrupted, not 
that the member himself was guilty of bribery, for the purpose of 
setting aside his election; but you must find that the majority by 
which he was elected was corrupted; otherwise you open a door 
for corruption all over this land at which bad men will rejoice. 
Why, sir, if one vote in Kansas proven to be corrupt can set aside an 
election, Heaven knows that in the state of things which has been 
revealed there in the last year or two, there will a pwan of joy go up 
paged rm the State every time you declare an election invalid, for 
it will bring a new victim for the harpies to prey upon, and they 
would come up here by the score after every election, for the purpose 
of proving one man to have been corrupted, in order to have another 
chance for the spoils of an election. 

No, sir; we must hold them responsible, and teach them that the 
remedy is in their hands, and that, if they will not exercise it, they 
a come to us as a court of appeal for the purpose of purifying 
them. 

Now, sir, I call attention (and it is all I propose to do on that sub- 
ject) to what I have already read from the report, to show that, if a 
majority must be shown to be corrupt, then the report itself fails to 
find that result. It does find that Carney’s friends were not cor- 
rupted, and it fails to find that there was a majority in the legisla- 
ture corrupted. So that in no point of view can I see that the reso- 
lution attached to this report can be sustained upon any solid, 
well-matured, well-considered judgment of the law and history of 
parliamentary proceeding. 

If correct in this, it brings us to the more painful question in this 
ease. If English law is not applicable to elections by a State legisla- 
ture, or if it be true that it is to a certain extent, and that if you find 
less than a majority to be corrupt, you may not declare the election 
to be invalid, what remedy have we? Is it so that we cannot 
rid ourselves of a man who « his acts would poison the fountain of 
political power? No, Mr. President ; the clause of the Constitution 
which I have read, requiring two-thirds of this body, two-thirds of 
the representatives of the States, to concur before any State shall be 
deprived of one of its representatives, is the repository of the power 
which we can exercise, if there is ground to exercise it, and that brings 
us, as I have already said, to the painful question in this case. 

I may be permitted to say that I approach this part of the subject 
with peculiarly painful feelings. Mr. CALDWELL is a native of the 
county in which I live; he is the son of an honored father. His 
father was honored among business men, honored among patriots in 


‘his life. When his country called him, he gave up his business, and, 


at the head of a company of my fellow-citizens, went into the Mexi- 
can war. He retarned from it shattered and broken in health, and 
he now lies in a grave honored and respected by his fellow-citizens, 
because of the fragrant memories that surround his name. When his 
son came here I greeted him gladly, learning that he was a business 
man—one who by his industry and energy exalted himself in 
the estimation of his fellow-citizens of Kansas. And, sir, permit me, 
in passing, to say that I cannot consent that the fact that he had not 
hitherto been known in politics is to be urged against him as a reason 
why we should conclude that he was guilty of bribery. Why, Mr. 
President, the time has been in some States, and I trust it may not be 
long until it shall be so in all, when the people came to the conclusion 
that because a man has been useful, honest, and honored and success- 
ful in his business, that is the best reason why he should go to the 
Senate. And, if political status in Kansas is properly represented by 
such political lazzaroni as have surrounded and victimized this man, 
and as have brought this case here, it is the best reason in the world 
why political status there should exclude a man from this body. Take 
Carney and Clarke as they stand upon this record. I do not know 
them, but I take them as they have portrayed themselves. Read 
the speech of Carney, the presiding officer at the meeting called 
by CaALDWELL’s fellow-citizens after he was elected, congratulating 
them, the people, and the legislature who were there assembled, and 
wishing them great joy upon the election of his fellow-citizen, CaLp- 
WELL. Look at him here trumpeting his own shame to the world, 
— he is a political trader, seeking a political following, 
making himself a candidate for no other purpose than to make mer- 
chandise of his principles and friends, and grab gold for getting out 
of the road of a rival; and Clarke saying himself that in his inter- 
view with CALDWELL he declined to make an arrangement for the 
purpose of having his ee paid, but that he should see Stevens, 
and any arrangement 6 with him would be satisfactory ; and then 
look at him di ng the steps of CALDWELL around this Capitol, and 
never an interview ending without a reference to the $15,000 for ex- 
penses. Heaven save us, Mr. President, if politicians of that stamp 
are to exclude the business men of Kansas from the Senate of the 
United States! 

But I have been led off by this. This is no reason why CALDWELL 
should be found guilty of bribery ; and referring again to his history 
and to the associations that were connected with his name, I must 
say that, having found him here gentlemanly, correct, and honorable 
in his deportment, I ——— this testimony with every ee 
sition in his favor. But, sir, duty must be and with Carney 
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agreeing that he made the bargain for $15,000, with Mr. CALDWELL 
himself agreeing that he paid the money, with the fact that all Car- 
ney’s followers voted for CALDWELL, with the fact that there is a dis- 
yute about $7,000 more, and that dispute is whether Carney got it for 
imself or whether it was left where members of the legislature car- 
ried it off as a bribe, and the fact that this $7,000 came from Mr. Smith, 
who was the recognized agent of Mr. CALDWELL in making the negotia- 
tion with Carney—with these facts before me, discarding all the tes- 
timony that is hearsay and in conflict, discarding the testimony of 
all the doubtful men, discarding the testimony of men who had that 
turn of reputation which caused them to be approached for their votes 
with a bribe—throwing that all out of the question, while there is 
not enough here to invalidate the election, to set aside the act of the 
legislature of Kansas, under the law as I view it,am I painfully brought 
to the conclusion that Mr. CALDWELL’s business sagacity did not keep 
him out of the hands of men whom he should have avoided as lepers ; 
and that, when he agreed to leave his business and go up to Topeka, 
he encountered the fate of the man who went down to Jericho; he 
fell among thieves. I wish I could say that he turned his back upon 
them. But, sir, my duty here will not permit me either to yield to 
that which the Senator from Illinois [Mr. LoGan] referred to—the 
clamor which would demand an innocent victim—or to shield the 
dearest friend I have, if I think his act has a tendency to poison 
the fountain of our political life. With these feelings, and with this 
view of the testimony, not seeking to influence the action or the 
opinions of Senators who are now my fellow-judges and my fellow- 
jurors, I shall strive to oa the decision of the question with that 
stern sense of justice which will alike revolt from the sacrifice of a 
victim or the shielding of a friend. 

Mr. MORRILL, of Vermont. Mr. President, this question seems 
to have taken so much of a legal turn that a layman may hardly 
feei it safe to make any comments upon it, and I should not submit 
any remarks at all but for the fact that my own views differ so widely 
from some of the eminent Senators who have discussed it that I 
feel it incumbent upon me to place on record the views which will 
govern my vote. 

This is a case involving the largest amount of alleged corruption 
of any in the history of senatorial elections. The payment of some 
part ef a considerable sum of money is openly confessed. It would 
be strange if such a case did not admit of a just, legal, and definite 
solution. The highest pee and duty of Senators will be to shield 
the innocent in spite of all clamor, and in spite of all unsupported 
charges; and it will be equally their solemn duty not to clear the 
guilty in spite of all personal friendships and in spite of all party at- 
tachments. I regret that such a task, through no fault of ours, has 
been imposed upon the Senate, but, being imposed, it must be met. 

The party involved here seeks to avoid our jurisdiction by setting 
forth the fact that he made the contract for the payment of money 
when he was a private citizen and before his election. Pray, when 
would such a contract or such a bribe be made? The absurdity of 
making it after the election is sufficiently obvious. The money must 
be secured previous to the election or not at all. It appears to me 
that this plea of lack of jurisdiction on such grounds is too untenable 
to be worthy of further notice. 

Again, our jurisdiction is sought to be avoided under the plausible 
argument of State rights, or the plea that a State legislature has the 
right, if it so pleases, to be corrupted without let or hinderance, and 
that a candidate for the Senate, being a citizen and of proper age, can- 
not so far disqualify himself by any conduct, however disreputable, 
that the certificate of election, under the broad seal of the State, will 
not secure and hold for him a seat as the peer of all other Senators. 
Reasonable claims for State rights are to be respected, but this is so 
clearly a claim for State wrong that I cannot think it should be con- 
founded with any idea of State rights. In such a case the State may 
have been cruelly defrauded ; the investigation of the proper committee 
may subsequently prove it; and yet, without the requisite action on 
the part of the Senate, there is no power left to the State for redress. 
The Senate alone must act as the guardian of the rights of the State. 

There seems to bea very proper feeling df reluctance about destroy- 
ing the reputation of a Senator by any action that may be taken 
here. I fully sympathize with this feeling, and rejoice that reputa- 
tion is held to be something very precious; but I deny that any repu- 
tation can be destroyed in a body so just as the Senate, except by the 
conduct of the Senator bimself; and is it not a little singular that 
it appears to be necessary, in order to sustain the reputation of Mr. 
CALDWELL, to charge with perjury so large a number of witnesses? 
Such men as Sidney Clarke, for years the Representative in Congress 
from Kansas ; ‘Thomas Carney, recently the governor of Kansas ; and 
D. R. Anthony, mayor of Leavenworth, must see their reputations 
tumble and fall in order to build up on their ruins that of Mr. Caip- 
WELL. This may be judicially fair; I do not know; but I shall not 
enter the debatable ground as to the credibility of witnesses. 

There is only one point in the case which I care to consider. While 
there is shundant testimony tending to show that money was ex- 
pended profusely in the Kansas senatorial election, by which, if true, 
the legislature was largely debanched,, and while I am inclined to dis- 
pute legitimacy and propriety of all such expenditures by candi- 
dates as immoral and unrepublican, yet the fact disclosed by a writ- 
ten contract, proven by witnesses, and avowed and defended by Mr. 
CALDWELL, by which he agreed to pay and did pay to Thomas Car- 
ney the sum of $15,000 in consideration that Carney should withdraw 


have referred may or may not amount to the crime of 
punished under statute law. Yet to me it wears the livery of bribery, 
and can those who think otherwise assign to it any element of greater 
purity? It was not, it is true, the direct price paid per capita for votes, 































from being a candidate against him in 1871, is the chief fact upon 


which I feel it to be my duty to make some comments. The ques- 


tion is, will the Senate suffer: this record to stand as a precedent 


which may be safely followed for all time to come by such as have 
the means and are not restrained by other virtues, or shall it be 


promptly stamped with the disapproval of the Senate as a corrn 


rt 
bargain that makes the election which follows one which cheabt 
neither be tolerated nor defended? By our action we must either dis- 


approve or approve of the means by which Mr. CALDWELL secured 
his election, and, as I am unable to do the latter, I shall briefly give 
the reasons that will govern my vote. 


Technically, the payment of the large sum of — to which I 
wribery, to be 


but it was a lump sum paid to a contracting party for the same object, 


and calculated to be even more potential and successful in practice. 
It was to seduce and capture by wholesale rather than detail. The 


winner of the race need have little merit if his competitors should 


all, one after another, be held back by fifteen thousand dollar gifts or 
bribes. Such bribes can be made for no other purpose than to pur- 
chase the good-will and influence of a party supposed to be able and 


willing to transfer support equal in value to the money received. The 


party who accepted in this case such shameful gains, Mr. Carney, with 
a vulgar venality that would be discreditable among jockeys at a 
horse-race, perpetrated, with the direct aid of Mr. CALDWELL, a gross 


fraud upon those members of the legislature who were elected, or who 


might reasonably be counted upon as his supporters, or over whom 
he had any controlling influence, and who were kept in innocent 


ignorance of the way and manner in which they had been bought 
and sold. Their trusted leader, throwing away all the character won, 
if any had been won, in a life-time, barters them in the lump, without 
risk or recourse in case of any failure to deliver the entire batch, 
more or less! No; Mr. CALDWELL was too shrewd to take the en- 
tire risk, and $5,000, therefore, were made contingent upon his elec- 
tion. This operated as a bond upon Mr. Carney—pecuniary liga- 
tures only being strong enough to hold him—and secured his active 


services in behalf of Mr. CALDWELL until the victory was won. 
Carney was not to be held responsible for the transfer of all of his 


friends, but, to the extent of the last five thousand dollars, for so 
many as would secure the result. If that was not secured, then he 
forfeited that much. There is no complaint that Carney did not exert 
all the influence he possessed to carry out the contract, so as to be- 
come entitled to the full amount agreed upon, whether it was a good 
bargain or not;-and, in the end, after some vigorous dunning, he got 
it. It is not denied that Mr. Carney, in good faith at least to his em- 
ployer and with eminent bad faith to his State, earned his money. It 
may not have been a difficult job to prove to the legislature that Mr. 
CALDWELL was a better man for Senator than Mr. Carney, and cer- 
tainly this job of the intriguers appears to have been speedily accom- 
plished. The whole extent of the influence exerted cannot be com- 
puted, nor is that at all important. The withdrawal of an energetic 
rival is calculated always to paralyze and break down all other oppo- 
sition. In this case we only know that victory followed, and it ap 
pears to have followed in the wake of a pecuniary flood. 

But it may be asked, was this fifteen thousand dollar payment a 
bribe, or anything wrong after all? I will not insult the Senate by 
saying to Senators, “ Put yourselves in his place,” and asking if any 
one of you could do such a thing. For while none would like to do 
it, some might still think it not so very wrong for somebody else to 
do. A definition is of little consequence where the facts of the case 
furnish a definition, but let us look for a moment at the definition of 
the word “ bribe ;” and one is set forth to be, “to pervert his judg- 
ment or corrupt his action by some gift or promise.” If the money 
paid by Mr. CALDWELL was not to pervert the judgment of Mr. 
Carney, for what purpose was it paid? Before the money was paid, 
very clearly Mr. Carney and his friends in the legislature considered 
Mr. CALDWELL less fit for the place of Senator than himself—he may 
have been mistaken, and I think he was—but his judgment was per- 
verted, changed in the twinkling of an eye, and the $15,000 not only 
wrought that miracle with Carney, but with his legislative friends 
and supporters. It is plain that Mr. Carney’s judgment was per- 
verted as well as that of those over whom he wielded any control. 
The action logically required and expected at his hands was corrupt. 
It was not that he should retire as a candidate from any convictions of 
personal propriety or political rectitude, or from a sense of honorable 
duty to the State of Kansas, but that he should retire as the pur- 
chased tool of Mr. CALDWELL—a tool with which to make tools of the 
legislature of Kansas. : 

When an election has been made under such circumstances, it is 
tainted at the fountain, and the least, the very least, the Senate of the 
United States can do, is to give the legislature of Kansas the power 
to revise its action in view of the facts which have been uncovered, 
and which at the time of the election were as much unknown to the 
legislature as to the Senate. 

The Senate of the United States has often been claimed to be the 
first deliberative body in the world, but that claim could not long be 
maintained after it shall have been ascertained that it can most 
surely be reached by those having the longest and most unscrupulous 
purse. Wealth honestly acquired is not a crime, nor a disqualifica- 
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tion; it is often indicative of wisdom, integrity, and economy; but 
wealth honestly acquired must not be permitted to be used for a dis- 
honest purpose—must not be permitted to buy its way into the Senate 
directly or indirectly, or by bribing legislative electors singly or in 
squads. Any person who gains an entrance into the Senate by the 
expenditare of large sums cf money to buy off opposition, not only 
infliets an incurable wound upon our form of government, but he 
cannot avoid the suspicion, whether it be just or unjus¢, that per- 
sonal re-imbursement will be sought at the very first opportunity. 
Using money to get oflice is absolutely no worse than using office to 
get money. The party who does not shrink from the first cannot 
logically be expected to shrink from the last. The discovery of such 
facts destroys the usefulness of a Senator. It is impossible that it 
should be otherwise. 

On this point I cannot forbear referring to some of the testimony. 
it may be all false, but it seems to be alluded to in a good many 
places. 
~ On page 17, we find in the testimony of Sidney Clarke the following : 

He indulged in a good deal of conversation, apologized for not effecting the set- 
tlement with Stevens, and said to me that the election had cost him $75,000 in 
money, and that ho was very poor in ready money, and that some railroad com- 

mnies had agreed to pay him, or to pay a portion of his expenses, and that, as they 
had failed to make good their agreement with him, he was watching an opportu- 
nit y for them to get some measure before Congress, so that he could squeeze it out 
of them. 

Again, I refer to the testimony of Thomas Carney, on page 194. The 
question asked of him was— 

What did he say about the Kansas Pacific Railroad; how did they owe him 
money; what for? 

Anawer. He said that be felt that they owed him some money, and it would be 
to their interest to pay it, for they would get no legislation favorable to them until 
they did pay him, if he could prevent it. 

I refer again to the testimony of the same witness, on page 203 : 

(Qnestion. Did he state at any time how much money be had sent for ? 

Answer. No; I do not remember that he did. I heard him on one occasion state 












that the Kansas Pacific Railroad Company had just paid him $10,000. I heard him 
state that. 
By Mr. ANTHONY: 

Question. Who stated that? 

Answer. Mr. Smith stated to me that the Kansas Pacific Railroad Company had 
just, paid him $10,000 ; that he had some currency now. 

Now I refer to the testimony of Thomas J. Anderson, on page 77, 
showing that this railroad company did pay a considerable amount 
of money : 

Question. Have you the means of determining how much money was used by the 
Kansas Pacific Railroad during the pendency of this election ? 

Auswer. No,.sir; I have not. 

Question. Could it be ascertained ? 

Answer. I think not; not that I know of. 

Question. How was the money pens who was it drawn from *? 

Answer. I was in the habit of drawing; the attorney would draw, sometimes 
the agent, for the amount necessary, when we did not have the fands. 


I refer again to the testimony of the same witness on page 85: 


Question. How much money was expended ? 

Answer. In the interest of the Kansas Pacific Railroad ? 
Question. Yes, or for any purpose about the legislature. 
Answer. I do not know. 

Question. Can you give the committee any idea? 
Answer. No, sir; I do not think I can. 


Then I refer to the testimony of John P. Usher, late Secretary of 
the Interior, on page 447: 


Question. What did Mr. Perry tell you? 

Answer. He said (as well as [can remember) that, after CALDWELL’s election, he 
went up te Leavenworth to see him, and congratulated him on his election, and to 
his surprise CALDWELL told him that he wanted him to pay $30,000, which he (Mr. 
Perry) declined to pay. Mr. Perry said he was very much surprised at the demand, 
and 80 expressed himself to CALDWELL, intimating that as he had been K 
and had been elected United States Senator, that was honor enough, without mak- 
ing a demand of that sort of him, and he should not respond to it at all. 

Question. Did Mr. Perry in that conversation say anything about seeing Colonel 
Dennis and Mr. Anderson in regard to any promises which Mr. CALDWELL claimed 
to have been mad> by these gentlemen for the Kansas Pacific Railroad? 

Answer. Yes, he did. 

Question. State what. 

Answer. He said, as I understood him, that CALDWELL claimed that he was jus- 
tified in making that demand, in consequence of some promise that he had 
here from Mr. Perry's friends. 

Question. Are you able to state any other part of that conversation which you 
have not already stated, judge ? 

Answer. He said that he did not believe it, and they would come up here and 
see whether it was so or not; he wanted to know. Accordingly they did come. 
Len. Smith and CALDWELL came, as I understand. 

Question. Do you know what the result of the inquiry was! 

Answer. He said that these gentlemen did not admit what CALDWELL said, but 
did not stand as square as he would have liked them ; that he was not satisfied, but 
om there might have been something said, but at any rate he would not pay any- 
thing. 

Question. Did Mr. Perry, in any part of this conversation, state to you the 
ground or the pu upon which or for which CALDWELL made this demand ? 

Answer. I don’t know as he did. Ido not know as he said why, or whether he 
was out so much, or what he said about it. At any rate, he was importanate for 
the money, and came once or twice about it. 


This Perry was president of the Kansas Pacific Railroad. If there 
is any color of truth in these multiplied statements of men whom 
the people of Kansas have largely trusted, and I do not know whether 
there is or not, then the promise of corruption is painfully conspicuons. 

Mr. LOGAN. Will the Senator from Vermont allow me to make a 
suggestion to him there f 

r. MORRILL, of Vermont. I have only a word or two more to 


say. 
Mr. LOGAN. It is in connection with the testimony of Mr. Usher. 
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I presume the Senator does not wish to intimate to the Senate that 
Mr. Usher was a witness before the committee of the Senate. 
Mr. MORRILL, of Vermont. No, sir; this was testimony taken 
before the Kansas legislature. Mr, Usher testified there under oath. 
Mr. LOGAN. Yes, he testified there that Mr. Perry had told him 
this; but Mr. Usher never had any conversation with Mr. CALDWELL. 
It was mere hearsay, and not sworn to at all. 
Mr. MORRILL, of Vermont. The testimony was read in the com- 


mittee. 

Mr. MORTON. If the Senator will allow me, it was testified by 
Anderson himself that Dennis, the man named there by Perry, did 
draw the draft for $10,000,and that Anderson cashed it; and then 
Carney testifies that Smith told him that he got the money for elec- 
tion purposes. 

Mr. LOGAN. I de not desire to get into a controversy about this 
matter, 

Mr. MORRILL, of Vermont. I prefer to close what I have to say. 

Mr. LOGAN. Allow me one moment. I am astonished to hear the 
statement of the Senator from indiana. Mr. Anderson testifies that 
this $10,000 was used for paying taxes and for the pur of giving 
dinners to members of the legislature to secure legislation for the 
railroal. There is no connection with this case whatever. That is 
the testimony of Mr. Anderson. 

Mr. MORTON. If the Senator from Vermont will allow me, Mr. 
Anderson did not testify that. He said he did not know what was 
done with the money, but he understood it was to pay taxes in the 
county of the railroad. Upon further inquiry it turned out that this 
money was drawn on the 22d of January, just two days before the 
election. The penalty on the taxes had attached on the 10th of Jan- 
uary if the taxes were not paid. There was no proof that the taxes 
were not paid. On furtber examination he said that the company 
was not at all embarrassed. It is a great company, and the pre- 
sumption was that the taxes were paid. Then, in his testimony he 
gave two accounts of it. He said the reason he cashed the draft was 
because there was no money in the treasury of the company to cash 
it, and then, on a further examination, he said the reason he cashed 
the draft was because it was drawn upon the treasury at S .int Louis, 
far distant; but Smith says he got that money, and Anderson’s testi- 
mony and Smith’s testimony corroborate what Usher swears to in re- 
gard to what Perry told him, precisely. 

Mr. LOGAN. I merely state this to be the fact, as I stated yester- 
day, that there is not a scintilla of evidence in all this book which 
shows that one dollar of that money was ever used, directly or indi- 
rectly, in connection with the election of Mr. CALDWELL, The only 
statement is that the railroad attorney, living somewhere else, drew 
a draft for $10,000 on Saint Louis,and Mr. Anderson says he thought it 
was drawn to pay the taxes of the railroad company. There is no 
explanation whatever in connection with it except that Mr. Anderson 
states that he spent the money there in wines and dinners, not in 
connection with this election at all, but for the of obtaining 
railroad legislation. That is all there is about this $10,000, and I am 
astonished that any Senator should attempt to show that the $10,000 
had anything to do with this election, for there is not one word of 
testimony showing that fact. 

Mr. MORRILL, of Vermont. My only purpose in bringing forward 
these bits of testimony was to show that there was a considerable 
amount of concurrent testimony that Mr. CALDWELL did propose, when- 
ever this railroad company desired further legislation, “to squeeze 
money out of them,” and that they had been in the habit of contribut- 
ne ae for political pu 

r. President, the practice in Great Britain in cases of bribery by 
members of Parliament has been to fine, imprison, or to unseat the 
guilty member, and even the places whence such members came 

ave been disfranchised. To even pay the traveling ex of vot- 
ers is there accounted bribery, and punished as jor. ut I do not 
care whether the precedents of aristocratic governments make for or 
against the case we have under consideration, though I should deplore 
any decision that would provoke an unfavorable comparison with the 
Anaanetes Senate as oe purity of the ae of its members. — 
success of our system of government largely depends upon its absolute 
incorruptibility. There must be no suspicion that the will of the 
people been perverted or circumvented by undue and unlawful 
appliances. 
he Senate of the United States makes its own precedents and 
erects its own standard. This is its duty, and it cannot be shirked 
by jumping behind the screen of any foreign authority. The Senate 
has been constituted the sole judge of the Jaan, returns, and quali- 
fications of its members. We are to judge of elections, and may or 
may not accept of what a legi anelection. A Senator once 
admitted cannot be removed by a State legislature. Any wrongful 
aot te Shope ee enn Oe ere unre- 
dressed ; and the Senate is clothed with ample constituti author- 
ity, not ee vindicate its own honor, but to protect the honor of 
the State which may have been wrouged in any real or elec- 
tion, returns, or qualifications. For sufficient reasons it may expel a 
member, and that touches our own sense of honor; and for sufficient 
reason may we not say that an election is inv that the returns 
oo duniielenat teed the qualifications are deficient? Must every 
Ton ye pameren ~ be treated as valid by the maneee' 
udgmen not to vered capriciously ; m 
gravity in the offense, or in the facts which make an election void- 












able, but we are bound by every sentiment of truth, by every impulse 
of hovest patriotism, to see to it that the character of the Senate, as 
it stands in the best pages of our history, shall suffer no detriment at 
our hands, and that it shall not be made merchandise of by even the 
most ant oe of any State. Any other doctrine hands 
the Senate over, bound hand and foot, to the moneyed rascals of our 
country, if there be or should be any such. 

It is no honor to any man to hold a purchased seat in the Senate, 
nor by any title less than that of the free and unpurchased choice of 
the people. A seat won by the expenditure of money brings lasting 
disyrace upon any State, and if winked at, tolerated, or excused when 
the subject, after an impartial investigation by a committee, and an 
agreement upon the facts, is eo | before us for our decision, it will 
seriously impair the usefulness of the Senate, and tend to make it a 
stench in the nostrils of the people. States are represented here, and 
not filthy luere. 

There is no dispute about the $15,000. It brands the forehead of 
this case. Mr. Carney admits he got it. Mr. CALDWELL admits he 
paid it. Every dollar of it was corrupt. It was worked and to work 
in the dark. 

Some consideration is asked, and perhaps is due, to Mr. CALDWELL 
as a young man wholly without experience in political affairs. He 
was an entire stranger to me, and I bear cheerful testimony that 
since he has been one of our associates I have seen nothing in his 
bearing to criticise. I only regret antecedent facts which cannot be 
ignored. He made a deplorable misstep in the manner of gaining 
his entrance, which not only affects him, but also the Senate and his 
State. He comes from a young State which, from its birth, has been 
the arena of rude border conilicts. Partisan strife there has been 
fierce, and, I fear, somewhat unscrupulous. It is enough to say that 
Mr. CALDWELL does not appear to have been conscious of any wrong 
in the lavish use of money to secure his election. Being a man of 
wealth, it appears to have been understood by a good many of the 
people of Kansas that it was a very proper and nice thing for him to 
do, to pay liberally for their support. But I cannot believe that the 
majority of the people of that growing and gallant State are so de- 
moralized as to be willing to treat the election of 1871 as food and 
valid and to be unquestioned forever. Mr. CALDWELL, it is likely, has 
made a grave mistake if he supposes his standard of polities and. 
morality prevails everywhere, for I think I am safe in saying it will 
be repudiated by Kansas, and it never was, and never will be, accepted 
in the United States Senate. If this election is to be taken as an 
index of the general state of the political health of Kansas—and I 
do not believe it is—then it is time the sharp, extreme medicine of 
the Constitution was administered ; and certainly it is time that 
Kansas should have an eee to put herself right before the 
world by a new senatorial election, without spot or blemish, and 
where, at least, it will not be followed by an attempted justification 
of a fifteen thousand dollar bribe. 

Most business men have heard of forestalling the market, which 
means intercepting whatever may be on its way there. This opera- 
tion, of course, if successful, enhances the price of whatever happens 
to be in the market. The public are fleeced, being obliged to.take 
at any cost whatever they can get. But did any one ever hear that 
such conspiracies in trade were called honorable? If not honorable 
so far as a corner in grain or cattle is concerned, how can a corner be 
justified in candidates for the United States Senate? The value of a 
candidate might thus be temporarily raised, but it would be likely to 
fall with a crash when the corner wasover. Mercantile honor blushes 
at such transactions, and can that of the Senate be supposed to be 
less fastidious ? 

A word or two more, and I shall have done. To assert that the 
Senate cannot declare an election invalid wherever the forms of an 
election have been preserved, or where some person has received a 
majority of all the votes cast, a quorum being present, though the 
election is spotted all over with corruption, is to deny all power of 
relief, and reduces the Senate from the rank of judges of elections to 
that of mere recording-clerks, To assert that the Senate cannot 
judge of any qualifications save those particularly mentioned in the 
Constitution—of and citizenship—would force the admission and 
retention of lunatics and idiots. e admit members by a majority 
vote upon mere facie evidence; and when we come more ma- 

jarely to consider this evidence, upon finding it inadequate, can we 
not exclude the member by the same majority that gave him ad- 
mission? When, upon a more serious examination of the case, a dis- 
qualification is found which would have been, had it been known and 
acted upon, a bar to the original admission, cannot sach a member be 
let go in any other way than by expulsion and a two-thirds vote? 
This would seem to me like sticking in the bark, and on this theory 
the admission of members on prima-facie evidence becomes a snare 
and a delusion. 

In a case like the present, where the disqualification would, I 
regret to believe, seem to expulsion, and which I shall feel 
ee case not be disposed of in the 
milder form proposed by the committee, 

the power to unseat, or to declare that the party 

has not been and legally elected. Nor do I believe this power 
would ever be abused by the Senate or by any party in the Senate, 
or exerted one when clearly and indisputably demanded. If the 
nited States has not this power, then it is the most 

helpless of all legislative bodies in the world, and it should never 








I have no insuperable diffi- 
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again look beyond certificates of election, never again institute in- 
vestigations, lest it should find something which it might just as 
well not have found. 

The plain question for our decision is, can a Senator be duly and 
legally elected where money has been corruptly used to buy up and 
extinguish legitimate opposition? For myse ty shall feel bound to 
answer no. 

Mr. SCHURZ obtained the floor. 

Mr. LOGAN. With the permission of the Senator from Missouri, in 
asmuch as the speech of the Senator from Vermont has gone in the 
direction that Mr. Carney was hired not to be a candidate, I desire to 
call the attention of the Senate to the testimony of Mr. Carney. On 
page 190 you will find that Mr. Carney testifies as follows : 


In the first place, Mr. Smith asked me if I was going to be a candidate myself— 


Speaking of the contract between Mr. Smith and himself which was 
afterward acceded to by Mr. CaALDWELL— 
and T said no, that now I was not a candidate, and did not expect to be a candidate. 
I said, “ It is a question I am surprised at your asking. You have been with mo 
all summer, in Texas and New York, for four or five months,” and the thing had 
been talked about day after day, perhaps fifty times, and I had said that under no 
circumstances would I be a candidate, and I had taken no part in the eleetion. 

Mr. MORRILL, of Vermont. I desire to call the attention of the 
Senator from Llinois to the written agreement, and to ask him if he 
supposes that oral testimony is going to do away with a written con- 
tract? Here is the written contract, dated January 13, 1871: 

I neneey agree that I will not, under any condition of cireumstanoes, be a candi 
date for the United States Senate, in the year 1871, without the written consent of 
A. CALDWELL, and in case I do, to forfeit my word of honor, nena caw. I 


further agree and bind myself to forfeit the sum of fifteen thousand dollars, and 
authorize the publivation of this agreement. 


THOS. CARNEY. 
TOPEKA, January 13, 1871. 

I understand the rule of law to be that where there is a written 
contract, you cannot do away with it by oral testimony. 

Mr. LOGAN. Nor go outside of it by oral testimony. That is ex- 
actly the point I desired the Senator from Vermont to state. 

Mr. MORRILL, of Vermont. I do not state that. You may explain 
it, but you cannot do away with it. 

Mr. LOGAN. Very well. The point that I wanted to make, and I 
desire the attention of the Senate in reference to it, is this: first, Mr. 
Carney swears he was not a candidate, did not intend to be a canili- 
date, and under no circumstances whatever would he be a candidate. 
That is the first proposition that he swears to. Now, why did he make 
the written agreement? Because he then proceeded to black-imail Mr. 
CALDWELL and made the agreement. There is the point. The Son- 
ator says that Mr. Carney withdrew as a candidate for $15,000. Mr. 
Carney swears he did no such thing, for here is his testimony. Then 
the Senator says Mr. Carney agreed to use his influence, and he wants 
to bind us to the written agreement. The written agreement says 
nothing about influence. Hence I say he is in a dilemma, take which 
horn he may. First, the agreement precludes the idea of influence, 
and, ounepliys his oath precludes the idea of the fact stated in the 
agreement. There is the precise conditien in which you place him. 
That is what I wanted to show. 

Mr. SCHURZ. Mr. President, every Senator who has spoken upon 
the subject before us has treated it as a matter of most painfal interest ; 
and quite naturally so, for nobody could approach it without reluc- 
tance. It is hardly possible that there should be the least personal or 
political bias in this debate, at least none unfavorable to the gentle- 
man most nearly concerned. As far as I know, the conduct of the 
Senator from Kansas on this floor has been uniformly inoffensive and 
courteous. He has, I presume, no personal enemy here. We alse 
know that in case he should be removed from his seat in the Senate, 
the legislature of Kansas is certain to put a suecessor into his place 
who will be of exactly the same party complexion, and there cun, 
therefore, be no political loss or gain involved in a change as to party 
strength on this floor. If there ever was a case which might be 
treated upon its own merits, it is this. 

We have to meet here, first, a question of law ; secondly, a question 
of fact ; and then, also, what I might call a question of policy as to 
the rigorous or lenient application of the law to the facts and tho 

srson. 
is discussing the question of law, I invite the Senate to assume 4 
state of facts as fully established. Suppose a person has taken his 
seat here, elected by a State legislature, presenting when he appeare | 
among us regular credentials in the correctest form, and proving by 
the usual evidence that in his election every prescription of law had 
been fully complied with. Suppose, then, it is ee shown 
that the election of that person was effected and carried by gross 
bribery ; suppose a clear case discloses itself of a purchase with money 
of a seat in the Senate of the United States. Then the question arises, 
has the Senate any power to protect itself by the exclusion of such a 

rson ? 
“ argument has been snbmitted by the Senator from Kansas, and 
as that argument goes further in its assumptions than any other, | 
will discuss it first. 

He says the Senate cannot unseat that person by —— the elec- 
tion invalid, because the Senate has not the constitution 
go behind the regular certificate of election, signed by the governor 
and bearing the great seal of the State; and, secondly, he says that 
the Senate cannot expel such a person by a two-thirds vote, because 
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the act of bribery was committed before that person was a Senator, 
and the jurisdiction of the Senate cannot date back to an offense 
committed antecedent to the election ; ergo, the Senate has absolutely 
no power at all in such a case. If I understood the argument sub- 
mitted by the Senator from Kansas correctly, these were its salient 
wints. What follows? The Senate must sit still, and with abso- 
lous quietness and submission suffer not only that person to take his 
seat, but, as the case may be, must suffer one after another of these 
seats to be filled by men who have acquired them by bribery, pur- 
chase, fraud, and not by honest election, for to each one of those cases 
the same reasoning will apply which is now applied to this. How- 
ever outrageous their proceedings, however glaring their corrupt 
practices may have been, we must treat such political merchants as 
brother Senators ; we must suffer them to exercise the same influence 
upon the legislation of this Republic which is exercised by others ; and 
all this, no matter what may become of the honor of the highest 
legislative body of this Republic; no matter what may become of 
the confidence of the people in their law-makers, and therefore of their 
respect for the laws; no matter what may become of the purity and in- 
tegrity of representative government and of republican institutions. 

This, sir, is the argument submitted by the Senator from Kansas. 
It would seem to me as if the mere statement of the consequences 
which necessarily must flow from such an assumption would in itself 
be sufficient to show that in the very nature of things it cannot be 
correct ; that the wise men who made the Constitution of this coun- 
try cannot have left the highest law-giving body of the land in so 

pitiably helpless a condition. The mere supposition appears on its 
very face absurd, 

Now, in inquiring into the power of the Senate to act upon such a 
case, I shall not consume any time in a discussion of the English 
precedents which have been quoted here, and this partly for the 
reason that I am not as learned, and have not made myself as familiar 
with their details as others; but mainly because I consider those 
precedents by no means conclusive, when we have before us a docu- 
ment which gives us all the law we need; and that is the Constitu- 
tion of the United States. 

The Constitution provides in the first place that the Senate, as well 
as the House of Representatives, shall have the discretionary power to 
expel a member by a two-thirds vote. That power is not limited to 
this or that offense, but it is vested in the discretion of each House 
of Congress, and it has already been demonstrated with irrefutable 
arguments that although an act of bribery by which a person lifted 
himself into one of these seats was indeed antecedent to his becom- 
ing a Senator, nevertheless that act of bribery, being the very step- 
ping-stone upon which he rose into his legislative office, is so inti- 
mately connected with his becoming and being a Senator that the 
two things cannot be separated; that therefore this power to expel a 
member must necessarily apply. This is so clear, so self-evident, that 
not a word more is pequived. 

But the Constitution of the United States provides also that “each 
House shall be the judge of the elections, returns, and qualifications 
of its own members ;” and in discussing that clause, I shall give par- 
ticular attention to the remarks submitted to us to-day by the Senator 
from Pennsylvania, [Mr. Scorr. ] 

It strikes me that in this discussion one thing with regard to the 
meaning of the constitutional clause just quoted has been over- 
looked; and that is the very important fact that this clause of the 
Constitution applies to both Houses of Congress exactly alike; that 
its meaning for both Houses of Congress must be exactly the same ; 
for it reads that “Hach House shall be the judge of the elections, re- 
turns, and qualifications of its own members.” No difference is made 
between the two. 

Whai, then, can that clause of the Constitution mean? We have to 
judge of three different things: first, of the “ qualifications;” and what 
they are the Constitution itself states; then of the returns, and what 
they are weall know; but we have also to judgeof the elections—“ elec- 
tions” kept distinct from “ qualifications,” and from “returns.” The 
qualifications may be complete ; the returns may be in the most perfect 
order upon their face; and yet the Senate as well as the Houseof Rep- 
cesentatives, both under the same clause of the Constitution, which 
must necessarily mean as to both Houses the same thing, have to ap- 
ply their judgment also to the election of their respective members. 
What does it mean, lask? Must it not mean that the judgment of 
each House shall not only go to the forms, but also to what I might 
call the essence of an election? Has not each House to judge 
whether that which pretends to be an election is in trath and 
reality an election. or not? If the word “election” in that clause 
of the Constitution means anything, it must mean that; if it does 
not mean that, it means nothing. Now, does anybody question, 
has anybody ever doubted, that the House of Representatives has 
always held so under the constitutional clause which applies to both 
Houses alike? The House of Representatives has always exercised 
the power, under this clause, to judge whether a man been really, 
and honestly, and legally elected by a majority of the legal votes cast. 
Has it ever been questioned that the House of Representatives had 
the pewer, under this clause, to declare an election ill and void, 
if that election had been controlled by bribery and fraud? As far as 
I know, nobody in the world has ever ees it; and you will 
notice that power was exercised by the House of Representatives b 
virtue of identically the same clause of the Constitution under which 
wo, as Senators, are to exercise our judgment. 
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Mr. SCOTT. As the Senator is paying attention to the argument 
which I made, will he permit me at this moment to ask him a ques- 
tion ? 

Mr. SCHURZ. Certainly, sir. 

Mr. SCOTT. That there may be more analogy in the exercise of 
that power by the House of Representatives, let me suppose this case 
occurring in an investigation there—that in ascertainin the right to 
vote of an elector who participated in the election of a member of 
the House he claims to have been naturalized, and voted as a natural- 
ized citizen; and the allegation is made that his naturalization papers 
were procured by bribing one of three members of a court who granted 
them, would the committee of the House stop in their investigation 
and run off into the collateral question of the bribery of a court for 
the pu of determining the qualifications of that elector? 

Mr. SCHURZ. The question which the Senator puts <o me is an 
exceedingly intricate one, and would involve the right of the House 
of Representatives to go behind the action of the court. I must con- 
fess that I do not see what bearing that question has upon the case 
now under consideration; but I see what the Senator is driving at; 
and I think in the course of my remarks I shall satisfy him at least as 
to my own opinion. ’ 

Mr. SCOTT. I will tell the Senator, to relieve him of all doubt, 
what I am driving at. The court is a co-ordinate department of the 
Government, especially a United States court, and its action is certainly 
as high, and entitled to as great credit, as the action of a legislature ; 
and if you cannot go off upon the collateral question of the action of 
a court to set it aside by showing that one of its members was cor- 
rupted, I need not say to the Senator that the argument can be applied 
to this case. 

Mr. SCHURZ. Well, suppose it cannot, but the case brought for- 
ward by the Senator from Pennsylvania applies to a co-ordinate 
branch of the Government, and not to a body bearing to either 
House of Congress the relation of a constituent. 

Mr. SCOTT. It may be to a State court. . ¥ 

Mr. SCHURZ. The Senator may find an answer to his question by 
investigating how false naturalization papers, or naturalization pa- 

ers obtained on false pretenses, have been dealt with. But here we 
om to deal merely with the relations between those who have been 
elected Senators and Representatives in Congress and their respect- 
ive constituencies, and I shall submit some remarks upon that very 
point which will define my opinion, and I hope will prove satisfactory 
to the Senator from Pennsylvania. ‘ 

Now, one thing has been accepted as a legal maxim from time 
immemorial, and that is, that fraud vitiates a contract, vitiates a 
bond, a judgment. Who will deny that fraud would vitiate also that 
which we might call a conditional relation between a constituency 
and a representative, and the legislative branch of the Government ? 
But if each House is constitutionally the judge, not only of the 
qualifications and of the returns, but also of the essence of an election, 
must it not have power to judge whether an election is vitiated by 
fraud or not? The House of Seecsmidetiens has always acted on 
that principle by virtue of the constitutional provision conferring 
upon the Senate and the House the same power in the same language. 

Mr. BAYARD. I should like to ask the Senator a question there. 

Mr. SCHURZ. Certainly. ene 

Mr. BAYARD. The Senator spoke just now of fraud vitiating all 
contracts, or vitiating everything that it touched. I believe the 

roposition was as broad as that. Let me ask the Senator whether 

e considers that fraud would vitiate the final decree of a court of 
competent jurisdiction ? Would fraud vitiate an act of assembly? 

Mr. SCHURZ. The Senator knows as well as I do that maxims of 
that general character are sometimes waived for reasons of public 
convenience. It is a well-ascertained fact that if an act is passed by 
a legislative body, and the passage of that act has been effected by 
bribery, the courts of this country will not go behind such action by 
the legislative body. The reason for this is, that if they were per- 
mitted to do so, an infinite ramification of consequences might be ef- 
fected ; the whole system of our laws and of private rights might be 
thrown into inextricable confusion. But when acase of wrong can be 
redressed without involving such a ramification of consequences, with- 
out creating such a confusion of legal rights, that is to say, when a 
ease stands there by itself, and can be undone without great public 
inconvenience, as the election of a Senator or Representative can be 
undone, the same reason and rule does not apply. I think, therefore, 
that the Senator’s question does not touch the subject under discussion. 

I was just stating that the House of Representatives has always 
acted upon the principle I mentioned by virtue of the very power 
conferred by the Constitution an both Houses alike, in exactly the 
same la language which, repiee to both Houses, must neces- 
sarily have the same meaning, for if it had not, certainly those who 
framed the Constitution would have stated and made clear the dif- 
ference. Then, I will ask, why notthe Senate? 

But it is objected that the position of a Senator is widely different 
from the position of a Representative; that a Senator represents a 
State; that the election of a Senator by a State legislature according 
to law is the conclusive act of a State sovereign in its sphere, and 
that, if duly certified, it cannot be questioned. It is claimed that there 
is a certain mysterious pees attaching to the seal of a State 
affixed to a certificate of election which is foreign to the certificate 
of election of a Representative. I need not say to the Senate that I 
am as firm an advocate and defender of constitutional State rights 
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and of local self-government as any member of this body; but I 
affirm that the Constitution does not give a State sovereign control 
over its Senators, but it does just the reverse. True, the Constitution 
provides “ that the Senate of the United States shall be composed of 
two Senators from each State, chosen by the legislature thereof for six 
years, and each Senator shall have one vote.” In so far Senators may be 
regarded as the representatives of their respective States, and un- 
doubtedly they are. But the Constitution does not regard the election 
of a Senator as in every respect a matter of discretion with the State. 
The Constitution does not permit a State to appoint a Senator just as 
it pleases. The Constitution gives Congress the power to regulate by 
law the manner in which Senators shall be elected, just as it gives 
Congress the power to regulate by law the manner in which Repre- 
sentatives 8 be elected. The only difference is as to the place of 
election. Congress has made such laws, prescribing on what day of 
the session of a legislature the election of a Senator shall be proceeded 
_with, how the votes shall be taken in both branches separately, how 
in joint convention, and so on. 

Why does the Constitution put the election of Senators thus under 
the control of Congress just as it does the election of members of the 
House of Representatives ? Because the Constitution does not regard 
a Senator as a mere diplomatic agent of the State, of one sovereignty 
near another sovereignty, appointed to take care of the interest of 
that State only, and remaining under the control of that State. By 
no means. The Constitution regards the Senate of the United States 
not as an assembly of State ageuts, but as a branch of the legislative 
department of the General Government. It regards a Senator here 
as being appointed to take part in legislation concerning the in- 
terests of all the States and of all the people, and, when once elected 
as a member of that legislative department, that Senator is durin 
his constitutional term of office entirely, completely out of the contro 
of his State, just as the member of the House of Representatives is out 
of the control of his district constituency. 

The Constitution indeed provides that the number of Senators from 
each State shall be two, undoubtedly to preserve as much as possible a 
certain equality of the influence of the different States upon the legis- 
lation of the country. It indeed provides that Senators shall be elected 
by the State legislatures, looking upon the legislatures as more repre- 
sentative of the individuality of the States, and also possibly to secure 
to the highest law-giving body of this country a superior class of men. 
But in point of fact it is ne certain, and it cannot be denied, that, 
while the constituencies are different, the relation of a Senator, when 
once elected, to his constituency is in no essential point different from 
the relation of a member of the House of Representatives to his, and I 
defy denial of this fact. Neither the Senator nor the Representative 
can be recalled. The Representative and the Senator are equally out of 
the reach and the control of their respective constituents. With regard 
to the Senator, therefore, the sovereignty of the State becomes utterly 
inoperative as soon as the fact of his election is accomplished. When 
the Senator has once been elected, even before he is sworn into office 
at that desk, the State has no power to reconsider that election, nor to 
recall him. 

And now, sir, when it is discovered that the election of a Senator 
has been effected by fraud or bribery, has a sovereign State the power 
to undo its own act to set itself right? Not at all. Not even the dis- 
covery made before the Senator has taken his seat would enable the 
legislature to reconsider its election. It can, in such a case, only me- 
morialize the Senate of the United States, setting forth the facts, and 
then the Senate only can act in the case upon its own knowledge and 
judgment, for the Senator has passed entirely out of control of his 
State, and entirely within the control of the Senate. Thus, when the 
people of a State have been defrauded, say by the purchase of a sen- 
atorial election, they are, with all their sovereignty, bound hand and 
foot, and not the State, but only the Senate, can furnish the neces- 
sary relief. 

Now if the Senate, by virtue of its constitutional powers, does de- 
clare a fraudulent election invalid, does that constitute what was 
called here an encroachment upon the rights of the State? Let us 
see. In what would such encroachment consist? Not in this, that 
the Senate in declaring such an election invalid arrogates a power to 
itself which belongs to the State, for no such power ever belonged to 
the State, and certainly you cannot encroach upon a power which 
does not exist. You might just as well say that I arrogate to myself 
your right to draw upon my deposit in a bank, or that I encroached 
upon your right to educate my children. Nor can that pretended en- 
croachment consist in this, that the State is thereby deprived of its 
elected representative, for, in the case I have assumed, first, that rep- 
resentative is not regally elected ; secondly, it must be presumed, in 
common sense and decency, that the State would rather desire to be 
relieved of a representative who has defrauded it, (and I include, in the 
term “representative,” Senators also,) and that it would itself annul 
its own act if it had the power to do so, which it has not ; and, thirdly, 
the State is not deprived of its representation nor of its choice, for upon 
the unseating of a member for such a cause a new election will be or- 
dered in the State at once; the whole matter is turned over to the State 
legislature for its action, and it may elect the same person turned out 
by the Senate if it so sees fit. 

_ The whole se pee therefore, of an encroachment on the sover- 
Tee and rightful powers of the State vanishes into utter nothing. 
The State retains unimpaired the full scope of its constitutional 
powers and rights. The Senate, by annulling an election carried by 











fraud or bribery, only does by virtue of its constitutional powers 
what the State would be glad to do, but cannot; and when that is 
done the whole matter is turned over to the State once more in a 
new election, and the State after all is the final arbiter. The exer- 
cise of this power by the Senate does, therefore, not oo bat, look- 


ing at it without prejudice, you will find that it virtual 
rights of the States. 

have now endeavored to show, in a way at least satisfactory to 
myself, if to nobody else, first, that the power to act as the judge of 


y protects the 


the election of its members means the same thing for both Houses of 


Congress; secondly, that it covers for both Houses of Congress alike 
the power to vacate a seat filled by an election carried by fraud or 
bribery ; thirdly, that by the exercise of that power by the Senate, no 
constitutional rights of the States are impaired. 

But, sir, we are reminded that the resolution now before us for our 
action has no precedent in the history of the Senate. I admit that; 
but Senators will be obliged to admit also that the disclosures here made 
have no precedent in the history of this body; and for the honor of 
the American people I will suppose that were there a precedent for 
the one there would be precedent for the other; that if such a case 
had ever been disclosed to the American Senate, then the American 
—— would have found a remedy, and would not have hesitated to 
apply it. 

But if there is no precedent in our past history, is it not time to 
make one? All precedents are once made for the first time, and I 
hope, if sach a duty devolves upon us, we shall not shrink from it. 

It is said, also, that the acceptance of the doctrine upon which this 
resolution is based would arm a bare majority with dangerous pow- 
ers. Sir, there is certainly the possibility of an abuse of the power. I 
feelitkeenly. There isno power on earth ever socarefully guarded but 
is liable to abuse. It is the nature of power. But I invite Senators 
to consider whether the danger on the other side is not more to be 
dreaded than the danger on this. What will be the consequence if, 
under circumstances such as are now surrounding us, we do reject 
that doctrine which gives us the power to declare a seat vacated 
upon the ground of bribery ? 

Look around you. It is not from Kansas alone, it is from different 
States, that rumors reach us of the election of Senators by bribery, 
undoubtedly groundless in some cases—utterly so, I hope; but, in 
other cases, bearing a very serious appearance. Do we not all know 
that after two senatorial elections within a few months, those who 
had presented themselves as senatorial candidates were arrested 
upon charges of bribery and are now under indictment? Iam very 
far from desiring to prejudge any of those cases; but the testimony 
here before us discloses a tendency of a most alarming nature, which 
I am afraid is not confined to one State, not confined to one portion 
of the country. 

Here I come to the question of fact. We have been advised by the 
Senator from Wisconsin [Mr. CARPENTER] to read this testimony, and 
then to form our own conclusions. I have followed that advice, or 
rather, I acted upon my own impulses in doing so before the advice 
was given. I have read this testimony, every line of it, as carefully 
and conscientiously as it was possible for me to do; and now, sir, 
what do I find here? I find a man unknown to the political world. 
After the learned definition of the phrase eae status,” which 
was given us yesterday by the Senator from Illinois, [Mr. LoGan,]} I 
will not apply that term ; I will simply say that he had not signalized 
himself by conspicuous public service, that he was unknown to politi- 
cal fame, that he had given no evidence of uncommon ability in a 
public career; that, in other words, he had not shown those qualities 
which usually are apt to draw upon a man the eyes of the people with 
reference to high political office. That may be nothing to the dis- 
honor of the Senator from Kansas, for not all men have had the same 
opportunities. Bat it appears as a fact that he was mainly distin- 
guished by one thing, and that was, an uncommon abundance of 
money. He appeared as a candidate for the Senatorship surrounded 
by a horde of those political managers, whose whole political wisdom 
consists in a knowledge of the low tricks of the trade, in the hand- 
ling of the appliances of corruption. And behind that group there 
loomed up one of those great moneyed corporations which now so 
frequently thrust their hands into the legislation of this country, who 
have already acquired so dangerous a power, and are threatening to 
extend it in a still more dangerous degree. He first buys off one com- 
peting candidate for $15,000, cash down, who did engage to transfer 
to him his following in the legislature, as so many head of cattle. So 
surrounded he steps upon the scene. The cry goes forth that there is 
money in that election, much money, money for all who are willing 
to aid. The presence of the temptation stimulates at once every 
vicious appetite within its reach. One man who has a vote obtains 
money for casting it; another learns of it, and asks himself why 
he should cast his vote for nothing. The frequency of the practice 
blunts the individual conscience, and that legislature is transformed 
into a market where votes are bought and sold. It is thus, as I read 
this testimony, that Mr. CALDWELL was elected a Senator of the 
United States. 

Now, sir, I find here not a mere isolated instance of the indiscretion 
of an overzealous friend, but I find here bribery systematically 
organized; I find here a bacchanalian feast and riot of corruption. 
And when you read the testimony your imagination will fairly recoil 
from the spectacle of baseness and depravity that presents itself. 

Well, sir, from the testimony as I find it, one thing has become 
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clear to wy mind; it is that this is not one of those cases of bribery 
in a single instance which we have heard spoken of as ie an 
election, and, therefore, I do not discuss the question whether a 
single case of bribery the election would be invalidated. But what 
has become clear to my mind is, that Mr. CALDWELL could never 
have been elected Senator of the United States but for the corrapt 
use of money all around him. In other words, it was the corrupt use 
of money, and nothing else, that effected and carried that election. 
Sir, L ask nobody to believe my mere statement and assertion ; I in- 
vite every Senator to take this testimony into his own hands, to read 
it word for word and line after line, and if they do not come to the 
same conclusion let them not vote as I shall. If I were a juryman, 
acting under the oath of a juryman, called upon to give my verdict, 
my verdict would be as I have stated; and let me say to Senators who 
have discussed the question of the facts that that discussion has 
strengthened rather than weakened my conviction. 

Sir, it is to be feared that cases like this are not entirely isolated, 
and I beg you to consider that they certainly will not stand alone 
if you permit a case like this to pass with impunity. Let me ask 
you, what can we do, what shall we do, under such circumstances ? 
What is the duty of those who have arrived, from their study of 
the case, at the same ccnvictions that I entertain, and I know there 
are many upon this floor? Shall we say that although the testi- 
mony convinces us that here a seat in the Senate has been purchased 
with money, yet that seat shall be held by the purchaser as if it had 
been aequired by an honest and fair election? Shall we deciare, are 
you, Senators of the United States, prepared to declare, that when a 
man buys a seat upon this floor, buys the high quality of a Senator 
of the United States, and pays for it, it belongs to him as his prop- 
erty, and that, according to the fifth article of amendment to the Con- 
stitution, no private property shall be taken for public use without 
just compensation? Is that the light in which you look at a trans- 
action like this? Shall we increase the temptation already work- 
ing to so fearful a degree by assuring to the purchaser of a seat in 
the Senate of the United States full security of enjoyment? Have 
you considered the consequences of such indulgence? Let me ask 
your attention to one of them. To-day, Senators, we may still be 
able, when we know that a seat has been acquired by purchase, to 
vacate it by a majority vote; but if you encourage this practice by 
the promise of impunity, do you know how long it will be before so 
many of these seats are filled by purchasers, that the struggle will 

vecome utterly hopeless? This is not a mere dark fancy, not a mere 
offspring of a morbid imagination. 

The country at this very moment is ringing with the cry of corruption. 
Is it without reason? Never before have the agencies been so powerful 
which seek to serve private interests by a corrupt use of money, and 
never before has the field of politital life been so well prepared for 
their work. ‘The same causes will always and everywhere bring forth 
similar effects. We have had a great civil war. That civil war, with 
its flactuations of values and its tempting opportunities for the rapid 
acquisition of wealth, has left behind it a spirit of speculation and 
greed stimulated to most inordinate activity. There is prevalent a 
morbid desire to get rich and toindulge in extravagant enjoyments ; 
and the more it grows the greater will grow also the unscrupulousness 
of men in the employment of means to attain that end. But more 
than that. More than ever before has the Government of the United 
States extended its fanctions beyond its legitimate sphere ; more than 
ever has the public Treasury been pressed into the service of private 
interests. Do we not know it all? Do we not see and understand 
what is going on around us? I ask you, sir, what is it that attracts 
to this national capital the horde of speculators and monopolists and 
their agents who so assiduously lay siege to the judgment and also to 
the conseience of those who are to give the country itslaws? What is it 
that fills the lobbies behind these green doors with an atmosphere of 
temptation so seductive that many a man has fallen a victim to it 
who was worthy of a better fate? What is it that has brought forth 
such melancholy, such deplorable exhibitions as the country witnessed 
last winter-—exhibitions which we should have been but too glad to 
hide from the eyes of the world abroad? It is that policy which 
seeks to use the power of this great Republic for the advantage and 
benefit of private interests; it is that policy which takes money out 
of the pockets of the people to put it into the pockets of a favored 
few; it is that policy which, wherever it has prevailed, in every age 
and every country, has poisoned the very fountains of legislation. 
Do you think, sir, that the consequences now and here will be dif- 
ferent from what they have been at other times and elsewhere? Are 
not your great railroad kings and monopolists boasting to-day that 
they own whole legislatures and State governments ame courts to do 
their bidding? Have we not seen some of them stalking around in 
this very Capitol like the sovereign lords of creation? Are not some 
of them vaunting themselves now that they have made and can make 
profitable investments in members of Congress and in Senators of the 
United States? Have we not had occasion to admire the charming 
catholicity, the delicious cosmopolitan spirit with which these - 
tlemen distribute their favors, as was shown before the Credit Mobilier 
committee of the House, when Mr. Durant testified that when he gave 
money for an election, it was entirely indifferent to him whether the 
man was a democrat or a republican provided he was “a man ?” 
And now Jet them know that a man who has purchased his seat here, 
or for whom it has been purchased with money, will be secure in the 
euyjoyment of the property so bought, and, I ask you, will not their 





enterprise be limited only by their desires, and will not the rapacity 


of their desires be limited only by their opportunities? As long as 
such evils are permitted to exercise their influence, they will spread 
with the power of contagion, and nothing but the most unflinching 
resistance can check the evil. 

Such, Mr. President, is our condition. ete sees it ; every- 
body feels it ; everybody knows it is so; and if we do not, the peo- 
ple of the United States do. And we must not be surprised if now 
and then the voice of some organ of public opinion comes to us with 
a loud complaint of the pusillanimity of Congress in dealing with 
such things. The Senator from Wisconsin [Mr. CARPENTER] the 
other day spoke of it with a somewhat lofty contempt as the clamor 
of the mob. It may be such sometimes, but let us see what mob it 
is we have to deal with now. I will read a few newspaper extracts 
about the Credit Mobilier investigation of the House: 

The Hoase of Representatives— 

This was written while the proceedings were still going on— 


The House of Representatives is eronnating Snst such an Soa in its 
treatment of the Credit Mobilier question. It is acting as if it lacked the cour- 
age to follow the men who have thrown the first stone. The evidence against 
Brooks and Ames is overwhelming. It is their own evidence. The only possible 
ground for excusing them is that what they have done is not bad for Congressmen 
todo. The case of all Congressmen who have held Credit Mobilier stock is also 
p*. The stock was an improper one to hold. It created an interest in defraud- 

ng the Government. To refuse to censure the holders of that steck is to say that 
the congressional standard of morals is not high enough to condemn it. 


Now, gentlemen, do you know what paper published this article? 

Not the New York Tribune, or the World, but the New York Times. 
ame is another, written after the Credit Mobilier proceedings had 
c : 

The action of the House of Rapnonenattees on Judge PoLanp’s Credit Mobilier 
report, in substituting a vote of censure and condemnation for the resolution 
expelling Ames and Brooks, and passing over the other iticulpated members with- 
out notice, fell far short of the just expectations of the country. It was a clear 
case of moral cowardice, an unmanly king of responsibility. After rejecting a 
resolution which involved a denial of its right to expel Ames and Brooks for the 
offense with which they were charged, after finding them guilty by a more than 
two-thirds vote, the House adop' a resolution which virtually declares that a 
member may offer or oreeat a bribe and yet not be disqualified from retaining his 
seat in Congress. Absolute condemnation must be the verdict of the country on such 
a lamentable exhibition of moral pusillanimity. 

Who was the man who wrote that article? It appeared in Harper’s 
Weekly, and I presume was written by our friend the Hon. George 
William Cartis. 

Now, sir, such words are not those of papers which are in the habit 
of finding fault with the Administration and the majority. The party 
service rendered by these papers justifies us in supposing that such 
words were extor.ed from them by facts which they could and would 
neither deny pvr gloss over; and certainly, when they speak of pub- 
lic sentiment, they will not make that public sentiment appear in a 
darker colo” than it really bears. 

I do ne~ quote this language as having the least possible direct or 
indir-ct bearing upon the merits of the question now before us, but 
I quote it to show you a fact which to us as to every citizen is of the 
highest possible public importance. That fact it is useless to disguise, 
and we had better fully understand and appreciate it; it is that the con- 
fidence of the American people in the integrity of their public men is 
fearfully shaken. That is the truth, and nobody who knows the country 
will deny it. Whatever you may think of the causes which have brought 
forth this result, whatever of the justice of this sentiment, one thing 
is certain: the fact itself is a public calamity ; for, as has often been 
said in these days, and as can never be repeated too often, what is to 
become of the respect of the people for the laws if they lose their con- 
fidence in the law-makers? I say this not in order to cast a slur upon 
any one, but to admonish the Senate not to forfeit or jeopardize or 
weaken that confidence which it may still enjoy. But the Senate 
will weaken that confidence if, with such evidence before its eyes as 
confronts us here, it refuses to mine that power which it wields for 
the ptotection of its integrity; for the people would be justified in 
thinking that, if we permit seats here to be mght, we cannot, if we 
were willing, prevent legislation from being sold. 

I would listen to the clamor of the mob just as little as any man on 
this floor; neither would I, in order to gain the confidencé of the 
mob, descend to do a thing which my conviction of duty did not 
clearly command. I would the mob withont flinching to prevent 
a wrong. But I would not treat with contempt, I would treat with 
respect, that popular voice which calls upon me for nothing else but 
that I should fearlessly do my duty. ] 

I am far from asking soomens wer upon a conscientious examina- 
tion of the evidence before us, not arrived at the same conclu- 
sions that have grown up in my mind, to vote as I shall vote; but to 
those who have formed the same convictions let me say, there is 
something higher at no mee an 9 fate of one indi aaah whom 
we might regard with sym y and compassion ; something higher 
also non the dangerthat might possibly grow from an abuse of power 
by the majority in vacating seats or annulling elections ; that 


something is the ty, nay, the very existence of the tative 
olan el our eedetions’ You speak of partisan that 


might unscrupulously employ such a power for its own selfish ends. 
I know that r as well as any one knows it; I fear it just as 


much as any one; I am not inclined to underestimate it; 
but I entreat you to consider ay enone “ae to such 
offenses as we are here dealing wi 


y securing the full fruits of 
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their iniquity to those who purchase seats in this body, you will 
invite to the Senate of the United States an element which, in its 
very nature corrupt, will be the readiest, the most servile, the most 
dangerous tool in the hands of reckless partisanship. For you must 
know that those who feel themselves most vulnerable, those who 
have to shun the searching light of inquiry, will never have that 
courage of independence which defies attack, but are apt to be the 
tirst to earn, by the most abject and slavish service, refuge and seecu- 
rity under the protecting wing of a powerful party. Secure the exclu- 
sion from our legislative halls of that class of men who, accastomed 
to the use of ignoble means, must, in the very nature of things, serve 
ignoble ends, and you will have secured a mach better safeguard 
against the transgressions of a reckless partisan spirit than by confin- 
ing our power within narrower limits than those by which the Consti- 
tution has circumscribed it. 

I repeat, it is the purity, it is the very existence of the representa- 
tive character of our institutions that is at stake; for when it is 
known that seats in this body can be bought and held by right of 
purchase, sellers and purchasers will ae in the same measure 
as the wealth of this country grows to be plundered, as the interests 
vary to be subserved, as the rapacity of greed increases to be glut- 
ted, and the day will come when this body will represent the blood- 
suckers and the oppressors of the people, and no longer the people 
themselves. 

Sir, it is at last time that we should look the dangers which threaten 
this Republic in the face. This Republic has no monarchical tradi- 
tions; it has no eam pf historic right to disturb its repose or 
to plot its overthrow; it is not likely to succumb to the shock of 
force. But there have been republics before this, just as sound and 
healthy in their original constitution as ours, but which have died 
from the slower but no less fatal disease of corruption and demoral- 
ization, and of that decay of constitutional principles and that an- 
archy of power which always accompany corruption and demoraliza- 
tion. It is time for us to keep in mind that it takes more to make 
and to preserve a republic than the mere absence of a king, and that 
when a republic decays, its soul is apt to die first, while the outward 
form is still lasting to beguile and deceive the eyes of the unthinking. 
I hope and trust that we are still far from that point; but. I think no 
candid observer will deny that there have been symptoms of a move- 
ment in that direction ; and, I say it with gladness, there are also symp- 
toms justifying the hope that the downward movement may soon be 
checked if the checking has not already commenced. 

I ask you, what is our office under such circumstances? This is the 
Senate of the United States. No parliamentary body in the world, not 
even the House of Lords of Great Britain, possesses such exalted at- 
tributes, enjoys such a plenitude of power, is loaded with such vast 
responsibilities. No parliamentary assembly has in its past history 
been more adorned with genius and public virtue. Let no man say 
that of all parliamentary bodies in the world this is the only one—yes, 
the Senate of the United States, with all its exalted attributes, with 
all the plenitude of its power, with all its vast responsibilities, is 
the only one—that has no power to judge whether its members are 
honestly elected, and to declare an election illegal and void on the 
ground of bribery, fraud, and crime; that this is the only parlia- 
mentary assembly on earth which, doubting its own authority, is 
helplessly to surrender to the invasion of men who purchase with 
money their way to the highest legislative dignity of the greatest of 
republics, and, having bought their seats, will sell our laws. When 
the American people struggle against the power of corruption, their 
Senate at least should march in the front rank of the advancing 


column; their Senate at least should hold high its own standard of | 


honor and purity, which is to restore the waning confidence of the 
masses in the integrity of the law-makers. 

Sir, whatever personal eee whatever partisan quarrels, 
may divide us, upon this, at least, all American Senators should be 
unanimous. For I entreat you not to forget—and no man who has 
read the history of the world with profit will or can forget—that 
when, in a republic cireumstanced like this,the power of corruption 
has grown great, and threatens to become overwhelming, and a move- 
ment of the popular mind has sprung up to resist and check it, one 
of two results will follow : either that movement of healthy re-action 
will sueceed, the social and political atmosphere will be purified, and 
-all will go well ;—or the movement will fail ; a feeling of discourage- 
ment, snd then of torpid indifference, will settle upon the popular 
mind; further effort will be deadened by hopelessness, and corrup- 
tion will riot, not as it did before, but far worse than ever before; 
and nobody knows where it will end. I need not say to which of 
a ae results the American Senate should use its powers to con- 

ribute. 

I, for my part, shall vote for this resolution to declare the election 
of Mr. CALDWELL illegal and void. I shall vote for it, clearly con- 
vineed, as I am, from my careful reading of this testimony, that Mr. 
CALDWELL’s election was effected by the corrupt use of money. I 
shall so vote, firmly convinced that the Senate of the United States, 
nnder the Constitution, does possess the power todeclare void an elec- 
tion so carried and effected. If this resolution should fail, and Iho 
and trast it will not, then I shall vote for the resolution offered by 
the Senator from Mississippi, [Mr. ALCORN, ] toexpel Mr. CALDWELL, 


ee as I do, that the corruption shown in this case 
touches his character as well as his election, and clearly unfits him 
for a seat in the Senate of the United States. 


It was with profound regret that I heard the Senator from Ilinois 
[Mr. LoGaN] say that there was here evident an ungenerous and even 
vindictive desire to persecute Mr. CALDWELL, and to sacrifice him as 
an innocent victim to popular clamor, something like a wide-spread 
conspiracy to ruin the reputation and the social and political future 
of that one man. I cannot refrain from repelling this as a most 
reckless imputation. The Senators whom I know to entertain, with 
regard to the merits of this case, views similar to my own, are cer- 
tainly not among the least generous, the least conscientious, and 
the least honorable of this body. As to myself, I know my own 
motives. I feel that they need no vindication. Mr. CALpwWruL hos 
never offended me, I bear him the same kindly feelings that I bear 
to any fellow-man. Nothing is further from my nature than to harm 
any human being, without justice and necessity. Did I believe him 
innocent, I should not only refrain from everything that might do him 
harm, but I should be among the first to stand between him and 
the sacrifice; and even now I assure him it is with the pro 
foundest pain that- I see him in his deplorable situation. Bat, 
sir, no consideration of personal kindness and sympathy, no emo- 
tion of compassionate friendship, can I permit to seduce me, nor 
should it seduce anybody here, to sacrifice to one individual what is 
higher than he and higher than all of us—the dignity and the honor 
of the American Senate, the moral authority of the laws we make, the 
purity of our representative government, and the best interests of the 
American people. Whatever sacrifice we may be willing to offer, these 
things at least should not constitute the victim. 

Mr. SARGENT. Mr. President, I do not rise for the purpose of dis 
cussing the evidence in the case of the.Senator from Kansas, but to 
say a few words, if I properly may, in reply to the allusions made by 
the honorablé Senator who has just taken his seat as to the action 
taken in another body with reference to persons accused of complicity 
in the Credit Mobilier. As I understand the treatment of that mat- 
ter by the House, there was no avoidance whatever of responsibility 
and no cowardice. The first, and certainly one of the most important 
questions for that body to decide, was whether it had jurisdiction in 
the case. The events which were testified to occurred more than five 
years before the House was called upon for action. Two elections by 
the people had intervened; three, in fact, but two before that Con- 
gress. The Judiciary Committee had reported as their judgment, with 
but a single dissent, if I remember correctly, that the House had no 
jurisdiction under such circumstances; and we were brought face to 
face with the question, which would be presented in a criminal court 
where a man was brought before it accused of a grade of offense 
higher than its jurisdiction, whether it should entertain jurisdiction 
or not. Ina case in a criminal court, if there was any circumstance 
affecting its jurisdiction, the point, of course, would be whether 
it should not first determine if it could try the question at ail. 
The conclusion arrived at on that point, which governed the proceed- 
ings, was that there was no jurisdiction, and it was expressed in a 
resolution, which was proposed, that “grave doubts” upon that point 
existed. In fact, the resolution was not strictly true, for with the 
great majority of the body there were no doubts upon the point; 
there was no doubt that no jurisdiction existed. 

I have a decided opinion that, if those events had been more recent, 
there would have been expulsion in the case of two of the persons 
who were named in those resolutions, the two who were subsequently 
censured; but, for the very reason that there was no jurisdiction to 
expel, the House refused to expel them. It is very true that there 
were resolutions of severe censure passed; but this was not, as has 
been sometimes assumed, in violation of the principle that there was 
no jurisdiction in the matter. It was an expression of opinion upon 
certain conduct ; an expression of opinion like that which either House 
may make on any outrage committed by a foreign power; an expres- 
sion of opinion which it might make against the continuance of the 
slave-trade or of slavery by any foreign power, against cruelties in 
India or in Cuba, not assuming jurisdiction over those nations to try, 
determine, or punish, but simply an expression of the body that such 
things were highly reprehensible; and in that spirit that censure was 
made. 

With reference to other persons who were named, the testimony 
was not clear upon several points. It was not clear that the kind of 
stock in which they were dealing was explained to them. It was not 
clear that they understood the objects of the corporation in whose 
stock they invested, that any extraordinary profits were to arise 
from it, any unusual advantages, or that it was to interfere in any 
way with their duties as members of Congress. There was an almost 
universal commendation in the press at that time of Mr. Ames for his 
energy iu building the Pacifie Railroad when others had failed ; when 
every other company or concern which attempted to push it forward 
had failed, and he had taken it up and was pushing it apparently toa 
successful conelnsion; and there may have been a natural and laudabic 
desire on the part of those gentlemen to participate in the glory of air- 
ing in such an enterprise. However that may be, it did not appear that 
they ever were influenced in their conduct, or intended to do any- 
thing corrupt. I speak of the matter as it appeared from the testi- 
mony, and, as I believe, in the judgment of the House. 

I should like to add one wad farther as to my individual opinion 
of those gentlemen. I had sat in Congress with them for year after 
year; I had seen them in their official relations; I had observed 
them in their personal conduct ; and I say, and I believe I speak for 
a great many members of the House with reference to some of these 
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gentlemen, and some of them who are most distinguished, that our 
reliance in their honor, in their high character as men, in their integ- 
rity as legislators, was not shaken in the slightest degree by anything 
that appeared in that case. 

Mr. MORTON. I believe some other members of the Senate desire to 
speak on this question. I move, therefore, that the Senate proceed to 
the consideration of executive business, and let this debate go over 
until to-morrow. 

Mr, CARPENTER. Will the Senator withdraw that motion for a 
moment ? 

Mr. MORTON. Yes, sir. 

ADJOURNMENT TO MONDAY. 

Mr. CARPENTER. I move that when the Senate adjourns to-day it 
adjourn to meet on Monday next. 

The motion was agrecd to. 

EXECUTIVE SESSION. 

Mr. MORTON. I now renew the motion for an executive session. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of executive business. 

After twenty minutes spent in executive session, the doors were re- 
opened ; and the Senate (at four o’clock and five minutes p. m.) ad- 
journed, : 





IN THE SENATE. 
Monpbay, March 17, 1873. 


Prayer by Rev. J. P. NEwMan, D. D. 
The journal of the proceedings of Friday last was read and ap- 
proved. 
MISSOURI SENATORIAL ELECTION. 


The VICE-PRESIDENT. The Chair will lay before the Senate two 
memorials, signed by members of the legislature of Missouri, in regard 
to the recent election of Senator from that State, and also the major- 
ity and minority reports of the committee of the legislature of the 
State on the same subject. These memorials and papers will be re- 
ferred to the Committee on Privileges and Elections, if there be no 
objection. 

PROGRESS OF BUSINESS. 

Mr. WRIGHT. I offer a resolution. 

The resolution was read, as follows: 

Resolved, That the Committee on the Revision of the Rules be instructed to in- 
quire into the a rege y of so amending the rules as to provide— 


First. Thai debate shall be confined and be relevant to the subject-matter before 
the Senate. 


Second. That the previous question may be demanded either by a majority vote, 
or in some modified form. 


Third. For taking up bills in their regular order on the calendar ; for their dispo- 
sition in such order; prohibiting special orders, and requiring that bills not finally 
dispesed of when thus called shall go to the foot of the calendar, unless otherwise 


directed, 

Mr. THURMAN. When was that resolution offered ? 

Mr. WRIGHT. I have just offered the resolution. It is a resolu- 
tion of inquiry to the Committee on Rules. 

Mr. THURMAN. I object to its present consideration. 

Mr. WRIGHT. I give notice that I shall call up the resolution to- 
morrow morning. I ask that it be printed. 

The VICE-PRESIDENT. The order to print will be made, if there 
be no objection. 

ELECTION OF SENATOR CALDWELL. 


Mr. SAULSBURY. I believe the unfinished business is the resolu- 
tion reported by the Committee on Privileges and Elections. If I 
am correct, I desire, as I have to leave the Senate at an early hour, to 
submit a few remarks upon that resolution. 

The VICE-PRESIDENT, If there be no further Senate resolutions, 
the unfinished business of Friday last is now before the Senate. 

The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morton on the 6th instant: 

_ Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

Mr. SAULSBURY. Mr. President, the report of the Committee on 
Privileges and Elections, in reference to the Kansas case, presents to 
the consideration of the Senate two questions, one a question of fact, 
and one in reference to the power of the Senate to deal with the ques- 
tion of fraud, when connected with the election of a member of this 
body. I do not propose, on the question of fact, to make any extended 
remarks, but simply to state the conclasions of my own mind in refer- 
ence to the evidenve submitted and accompanying the report of the 
committee. Ithink it cannot be questioned, by any one who looks 
carefully into that testimony, that there was great corruption, t 
fraud, practiced in the election of the Senator ots Kansas. Without 
specifying the particular parties affected by the fraud, without point- 
ing out particular members of the Kansas legislature who were cor- 
rupted, and whose votes were controlled by the use of money, I think 
it cannot be doubted—at least such is the conviction upon my own 
mind—that, but for the use of corrupting influences, the henater from 
Kansas would never have held a seat in this body. 

I shall not have the time, and do not now propose, to review the 
evidence submitted with the report of the committee, but simply to 





































state the conclusion to which I have arrived from an examination of 
that evidence. 

The report of the committee and the proofs in the case have been 
before us for more than two weeks, and every Senator has doubtless 
examined them for himself. I shall therefore content myself with 
announcing my own convictions in justification of the vote I shall 
give upon this subject. 

pon the other question, however, involving the power of the 
Senate to deal with a case of this kind,I desire succinctly to state 
some views. 

Supposing that the fact of bribery or fraud has been established 
by the evidence before us, and that Mr. CALDWELL has been connected 
therewith, the next question presented for consideration is, in what 
manner can the Senate deal with his case ? 

Oa this point there is a conflict of opinion. None, I believe, doubt 
the power of the Senate to deal with the question of fraud in the 
election of a Senator when it touches the composition of the Senate ; 
nor do I suppose that any will doubt the duty of the body to do so in 
vindication of its own character and dignity. In fact, looking no 
further than the preservation of the character of the Senate and the 
sapere which it should claim and merit as the highest legislative 

y known to our system of government, it would be difficult to 
conceive how any Senator could hesitate to affirm the right and duty 
of the body to purge itself from the presence of those who had gained 
admission to this floor by such improper means. But when we look 
away from ourselves and consider the consequences to ensue, from 
filling this chamber with members by such means, to our free institu- 
tions, the duty becomes not only clear but imperative, demanding the 
prompt exercise of whatever powers have been conferred by the Con- 
stitution for that purpose. In view of the public interest which we 
are bound to protect, and the obligation imposed by our oaths of 
office to maintain our free institutions and to perpetuate the liberties 
they secure to the American people, we are left no alternative. The 
duty is upon us, and we may not escape it whenever the facts warrant 
the exercise of the power with which the Senate is clothed. It may be 
a painful duty, as it always will be to conscientious men ; but it is none 
the less inexorable, and a failure to meet it would bea betrayal of a trust 
which nothing could palliate, justify,or excuse. This I take to be 
the conviction of every member of the Senate ; and however much we 
may differ about the facts in this case or the proper mode of reaching it, 
there can be none in reference to the necessity and obligation to act 
if the circumstances demand it. 

Assuming that Mr. CALDWELL holds a seat in this body by fraud, 
what is the remedy? I have said that on this question there is a dif- 
ference of opinion. The committee, or at least a portion of the com- 
mittee, who have reported this resolution, believe that the proper 
remedy is in declaring the election of Mr. CALDWELL by the Kansas 
legislature void, while others of this body, and no inconsiderable num- 
ber, think the only remedy is in the power of expulsion. 

So far, I believe, there has been no argument to sustain ‘either of 
those views drawn from the inherent powers of the Senate as a de- 
liberative body. The advocates of each theory claim to find the war- 
rant for the action they propose in the Constitution. 

Certainly the power to expel a member by a two-thirds vote is ex- 
pressly given in plain and unambiguous terms; none, I believe, have 
denied the existence of such a power, whatever may be their views 
in reference to the circumstances under which it may be properly ex- 
ercised. The power to declare the election of a Senator void for fraud 
is both affirmed and denied, and much of the debate to which we have 
listened has turned upon this point. As the views I entertain upon 
this question differ somewhat from the views of some of those with 
whom I am accustomed to act in this chamber, I propose to state suc- 
cinetly the conclusions at which I have arrived in the consideration 
of this question. 

I am not prepared, Mr. President, to deny the existence of a power 
in this Senate to declare the seat of a member vacant whenever it 
shall appear that he holds that seat by purchasing the votes of the 
legislature that elected him. Such action on the part of any member 
would render him unworthy of a seat in this chamber; and when I 
look at the Constitution I find the Senate, as well as the House of 
Representatives, made the — of the qualifications, returns, and 
election of its members. “ ualifications,” of course, are personal to 
the member, referring to his age, residence, &c. “ Returns” are the 
certificates and evidences of his election. ut what is meant by the 
authority conferred upon each House of Congress to judge of the elec- 
tion of its members? It is something distinct from judging of their 
qualifications and the returns of election. It must mean that you 
may look into the election, and judge, not only whether it took place 
at the proper time and at the proper place, and was the proper legis- 
lative body to elect, (for these facts must appear upon the face of the 
returns,) but also to see if the election was conducted in the proper 
manner; that is, whether it was the free expression of the legislative 
will, uncontrolled and undeterred by force or fraud. Does any one 
sup for a single moment that an election of Senator determinep 
gr and coercion of the 1] ure would be a valid election ; 

duress controlling the action of the legislature in the choice of 
a Senator would not vitiate the election and render it void? And 
who would doubt the power of this Senate, upon proof of such a state 
of facts, to declare the ty of such an election of a member of 
this body? If the Senate, under the power given to jadge of the 
election of its members, could set aside and declare void an election 
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under such circumstances, can it not, under the same power, declare 
illegal and void an election controlled and determined by the bribery 
of the legislature? The duress of bribery as effectually subverts the 
legislative will as the duress of force or the apprehension of great 
bodily harm. Iam unwilling to admit that, in either case, this Senate 
could not vindicate its own dignity and the freedom of senatorial 
elections by treating such an election as anullity. Those who would 
restrict the power of the Senate, in judging of the election of its mem- 
bers, to the simple re wr d as to whether the body electing was, in 
fact, the pmo legislative body, and whether it met at the right 
place and elected at the right time, would be compelled to admit, if 
these facts appeared, that such an election of Senator as I have sup- 
posed, whether controlled by force or fraud, was a valid election, and 
binding upon this Senate. From such aconclusion I most respectfully 
dissent. 

I do not, however, admit, but on the contrary deny, that the bribery 
of asingle member of a legislature would vitiate the election of aSena- 
tor. That was the rule recognized by the British Parliament, and 
which I understood the Senator from Indiana [ Mr. Morton] to insist is 
the true rule to govern such cases. The rule adopted by the House of 
Commons was founded in the necessities of the times, and, perhaps, was 
proper under the circumstances existing at the time in England. The 
reason for the rule was to protect the freedom of elections and to 
prevent the undue influence of the ministry in the election of mem- 
bers of Parliament. The ministry endeavored to fill the House of 
Commons with men whose votes they could control, not only to sus- 
tain the just measures of government, but to vote the most liberal 
supplies and to act in everything as the pliant tools of the Crown and 
ministry. To protect itself from the presence of such members, Par- 
liament was compelled to declare that the bribery of a single voter 
should render an election void. But that rule has never been recog- 
nized in this country, and in fact has no justification in the circum- 
stances surrounding us, and no fitness in its application to our insti- 
tutions. The bribery which can render the election of a Senator void 
must control and determine the result of the election. It must be the 
means by which the election is secured. The purchase of a single 
vote of a member of a legislature, or of ten or twenty, or any num- 
ber of votes, unless it had that result, unless it determined the choice 
of the legislature, and secured the election of the purchaser or the per- 
son for whom they were purchased, would not render his election void. 

In affirming, therefore, the power of the Senate to declare the elec- 
tion of a Senator illegal and void for bribery, I maintain that the fraud 
must be controlling in its influence and must determine the result of 
the election. Such I believe to have been the case in the Kansas elec- 
tion, and am therefore prepared to affirm the right of this Senate to 
declare the election of Senator CALDWELL illegal and void. 

But it is said that the power to declare an election of Senator void 
for any cause — be abused and become a most dangerous power. I 
admit it, That, however, is an argument against the improper or 
hasty exercise of the power rather than against its existence. The 
existence of a power can do no harm so long as it remains dormant 
or is exercised only in a proper case. It is the improper exercise of 
the power that is attended with evil. True, the danger of such a 
power becomes greater the more easily it can be exercised; and in 
this view I admit that the power of the Senate to declare a seat vacant 
by a majority vote is more likely to be abused than the power of expul- 
sion. It is, ame the abuse of the power in either case from which 
harm is to be apprehended, and not the existence of the power or its 
exercise in a case proper for such exercise. 

But let me ask Senators if the absence of such a power in the Senate 
might not become equally dangerous and be attended with conse- 
quences the most serious. The necessity for all legislative bodies to 
be able to protect themselves from the presence of persons not prop- 
erly entitled to seats therein has been recognized and admitted from 
time immemorial, and if the Senate has no such power, then it is an 
anomaly among deliberative bodies and an exception to a rule indis- 
pensable to the preservation of its own character and dignity. Those 
who oppose the right of the Senate to vacate a seat in the body for 
fraud, in the inanner proposed by the resolution reported by the com- 
mittee, admit the right of self-protection to exist, but claim that it is 
found in the power of expulsion. In support of this view they say that 
the right to expel is absolute and unrestricted save by the require- 
ment of a two-thirds vote. That is true. The power of expulsion is 
uncontrolled by anything but the discretion of the Senate. It might to- 
day be exercised upon any member of this body for cause or without 
cause. But, I ask, does it furnish the means of protection to the Senate 
from the presence of persons who ought not tosit in this chamber, in all 
cases that may arise, unless by its exercise in the most arbitrary an 1 
cruel manner? Suppose it should be found that some member of this 
body held his seat here by corruption and fraud controlling the action 
of the legislature that sent him, but that he himself was wholly uncon- 
nected with and ignorant of the means by which bis election had 
been secured ; suppose some gigantic corporation, for p of its 
own, should buy up enough votes in a State legislature to elect a 
Senator, and should by such means place in this hall a man of its own 
choice, contrary to the will of the people of the State, and who but 
for such fraud would never have been thought of for the position ; 
and suppose that the Senator himself was unconnected with t:.e fraud 
and ignorant that his election was procured by such means, would 
any Senator here contend that his case was a proper one for the exer- 
cise of the power of expulsion? Certainly not. In such a case you 
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would be compelled to submit to having a seat filled in this body by 
® man whose election had been procured by the most notorious and 
flagrant fraud and corruption, or driven to the necessity of exercis- 
ing the power of expulsion upon a maa as innocent of wrong himself 
as the purest man among us, if the power of expulsion is the only 
power of self-protection in the Senate. In the case I have supposed, 
a Suyeebena that no one would dare to be so unjust, not to say so 
cruel, as to brand by expulsion a man for offenses not his own. Iam 
free to say for one that I would not. I would sooner resign my own 
seat in this chamber than be guilty of such injustice to another. 

It may be said that I have stated an extreme case—one not likely 
to occur. Suppose I have; it is only by extreme cases that you can 
fully test the correctness of any theory. I do not admit, however, 
that the case supposed is an extreme one, unless it may be in the sup- 
position of the possibility of innocence in the person selected by the 
corrupting corporation as its agent in this body. When I see the in- 
creasing power of monopolies in this land, the consolidation of rail- 
road corporations, stretching acros§ this entire continent, and by a 
combination of capital and influence controlling the Jegislation of the 
States of this Union; when I hear on every hand of the potent intln- 
ence of these corporations, not only upon legislation in the States, 
but also upon judicial decisions ; when I see them resisting all legis- 
lation adverse to their wishes and interests, and dictating the meas- 
ure of public burdens they shall bear; above all, when I see them 
around these halls, by hired agents demanding the gift of the public 
lands, and asking the privilege to be permitted to rob the Treasury 
by obtaining subsidies under acts of Congress, I cannot repress the 
apprehension that at no distant day they will attempt to intluence 
the legislation of this Senate, not alone by the influence of the 
“lobby,” but by the votes of their own agents, whose seats here have 
been purchased by the use of corporate money, unless this body 
may protect itself by declaring the seats of all such agents vacant by 
reason of the fraud practiced in procuring them. The remedy pro- 
posed, the power to look into the elections of members of this body, 
upon allegations of corruption and bribery, and, if found true, of 
vacating the seat, may be a delicate and dangerous power; but in 
view of the consequences that may follow if such a power is denied, 
I confess that I should come to such a conclusion with much reluc- 
tance. 

Now, Mr. President, let me inquire if the power of expulsion is not 
also a dangerous power, if you can go behind the oath of office which 
inducts a member into this body and inquire into and expel for causes 
oceurring anterior to that time. The power of expulsion is absolute, 
as I before remarked, controlled only by the discretion of the Senate. 
You may expel for cause or you may expel without cause if two-thirds 
of this body so determine. I admit it may be more difficuit to procure 
the vote required to expel than a mere majority vote, and to that ex- 
tent the power of ioe aoe is less dangerous than the power of vacat-_ 
ing the seat for fraud in the election. If, however, you go behind the 
oath of office, and inquire into matters occurring anterior to that time, 
you are treading on dangerous ground, and will find it difficult to 
fix a limit to the exercise of the power. I know that it may be said 
that fraud perpetrated in bribing the legislature is a part of the res 
geste and connects itself with the induction of the Senator into office, 
and thus gives jurisdiction to the Senate of the offense. But is ex- 
pulsion, I ask, for bribery in such a case not punishment for some- 
thing done while the man was a private citizen, having no connection 
with this body in any manner whatsoever? Ido not wish to be misun- 
derstood on this point. I am not denying the right of the Senate to 
expel in such a case. J am simply endeavoring to show that tho 
power of expulsion is equally as dangerous as the power of declaring 
the election void, save only in the greater security found in the vote 
required to expel. In everything else the power of expulsion is as 
dangerous as the power to declare an election for bribery void. It is 
as dangerous to the right of members in this body and as dangerouy 
to the rights of the States they represent, except for the protection 
found in the two-thirds vote required to expel. 

In one aspect the power of expulsion is even a more dangerous 
power than that of declaring a seat in this chamber vacant for brib- 
ery of the legislature in the election of a Senator. In the latter case 
the exercise of the power is restricted to causes connected with the 
election; it is derived from the authority to judge of the elections. 
No one would contend that it could be exercised for any matter not 
relating to such an election, and connecting itself with the seat in 
this body to be declared vacant. But where is the restriction of the 
power of expulsion? None is expressly found in the Constitution ; it 
rests alone in the discretion of the Senate. If you go behind the oath 
of office—the induction ef a Senator into this chamber—where are 
you tostop; who shall tix a limit to the exercise of the power? There 
is no limit except the discretion of the Senate. In this view of the 
case I ask, is it not more liable to abuse than the power to declare au 
election of Senator void for bribery in his election ? 

Mr. President, there has been an argument against the resolution 
reported by the committee drawn from precedents. I have great ro- 
spect for precedents. The law of the profession to which I belong is 
stare decisis ; and if any Senator can produce a precedent in a paral- 
lel case to the one now under consideration, I shall feel bound to be 
governed by that case; but I affirm that no such precedent exists. I 
am giad for the honor of the American Senate that this is a case of 
first impression. 

In the case of my friend from New Jersey, [Mr. Stock ron, } that 
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was not a case where the Senate attempted to look into the election 
of a Senator on a charge of bribery, but upon another question. The 
only ease which has been brought to the notice of the Senate having 
the least similarity to the one now under consideration is the Penn- 
sy!vania case; and yet the true question presented in that case was 
simply whether the Senate upon the presentation of a memorial from 
members of a legislature, preferring vague and indefinite charges, 
would go into an investigation ; and in submitting their report, de- 
clining to send out a roving commission to hunt up testimony upon 
vague charges, the committee may possibly have used expressions 
that looked as if they were contemplating expulsion as the only rem- 
edy for the Senate if a case of bribery existed; yet I say they had 
not the ease before them and did not decide that question. Mr. Pugh, 
whe differed from the committee, in the discussion which followed, 
did maintain the right to vacate a seat for fraud; and in that dis- 
cussion he put the direct question to Mr. Butler, of South Carolina, 
whether the bribery of the legislature in the election of a Senator 
wonld not render the election void, ana, if my memory serves me 
right, Me. Butler admitted that suca would be its effect. I do not 
qnote his language, but the impression made upon my mind from 
reading that discussion was that he admitted, in the debate with Mr. 
ugh, after the report was brought in, that if a case of bribery were 
presen: tec, 1¢ would vitiate the election and render it void. Therefore 
| «ay there is nothing in the precedents that have been cited that can 
possibly bind the Senate. There is no authority to be derived from 
them indicative of what is the proper action in this case. 

Having thus expressed my view of this subject, I wish now to say 
that, while I maintain the existence of both powers, the power to 
expel and the power to declare the action of the Kansas legislature 
void, I believe that in this particular case the power to expel is the 
appropriate remedy. I believe it is so, because the Senator himself is 
connected so indisputably with the frand that it becomes a case in 
which the character of this body requires that the higher remedy, 
that which touches the member himself, should be resorted to. And 
in that view of the case I should prefer to see the resolution offered 
by the Senator from Mississippi [Mr. ALCORN] passed, rather than 
the resolution reported by the committee. 

That we ought to take some action in this case certainly will not 
be denied by any member of the Senate who believes that the elee- 
tion of the Senator from Kansas was procured by frand. One con- 
sideration demanding the prompt action of the Senate is the preserva- 
tion of the eharacter and the dignity of this body. If any member of 
this Senate has obtained a seat here by the use of corrupt influences, 
we owe it to ourselves as members of the highest legislative body on 
earth, at least in this country, to see to it that the Senate is purged 
from the presence of such a man. 

In making use of this language, which is pretty strong, I admit, I 
do not wish to speak harshly of the Senator from Kansas. From all 
that I have seen of that gentleman I[ should judge that he was a gen- 
tleman of kindly feelings and courteous disposition. I will go further 


aud say that Iam ready to admit that, though the legal fraud con- | 


nected with his case is the most glaring, so far as moral fraud is con- 
cerned, there is not the same degree of turpitude that would have 
attached to the case if bribery had been committed by many other 
persons. He was in a new country; he was surrounded by influences 
and by a state of public morality that palliated and invited to some 
extent the resort to such means; and, looking from his stand-point at 
the question, I would not charge the same degree of moral turpitade 
on the act of the Senator from Kansas that I would upon myself, or 
upon some other gentlemen in the Senate with surroundings entirely 
different, if we had been connected with a transaction of the same 
kind. He acted in obedience to what seems to be the practice in 
senatorial elections in his State. 

I say that we owe it to ourselves, we owe it to the dignity of this 
body, if the facts in this case have established the complicity of the 
Senator with the bribery, to use the highest power given to this body 
for the purpose of vindicating its dignity and its character. 

What will be thought of the American Senate by the people of this 
country ; what will the nations of the earth think of the American 
Senate, if, with a case of this kind presented before them, reported 
from their own committee, detailing the facts, showing the corrupt- 
ing influences that were used te procure this election ; what will be 
the judgment of the world in reference to the character of the Sen- 
ate, if, with such a case before them, they fail to apply a remedy 
and vindicate the honor of this body? What will be the respect 
which the people of this country will entertain for the Senate ? 

Sir, Tam fearful that we as a legislative body have already lost 
caste in the public mind, judging from the public papers of the coun- 
try. The scenes transpiring in Congress, the investigations that have 
been going on here ae the recent session, have not been calculated 
to impress very favorably public sentiment throughout the country, 
and I fear the American Senate to-day has not that high character 


~ that it once had. Sir, I remember in the days of my youth, long be- 


fore I had any aspirations for a seat in this body, I re this 
chamber not only as the theater of the highest intellectual powers, 
bat as the true exponent of —— any in this land. If we 
fail to vindicate the honor of this body by ridding ourselves of the 
presence of any member who is connected with and has obtained 
his seat by bribery, that character will be lost, and with it will be 


lost the nee of the American people for ourselves and the laws 
here enacted. 2 
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If this Senate shall fail either to declare the election of the Sena- 
tor from Kansas illegal and void, by the passage of the resolution re- 
ported by the committee, or to pass the resolution of expulsion intro- 
duced by the Senator from Mississippi, it will be a virtual announce- 
ment that seats in this chamber are for sale to the highest bidder. 
Men who are too conscientious to buy their way into the Senate, or 
whose fortunes are too limited to enable them to do so, may dismiss 
their aspirations for the position. The prize will no longer tempt the 
ambition of the poor or the virtuous, but will become the inheritance 
of the mercenary and venal. Genius, learning, and fitness will avail 
but little in a contest with gold, and those who occupy these seats 
hereafter may regard their claim to them as vested and indefeasible 
because purchased with a price. 

I have not time at present to discuss more fully the subject under 
consideration, being compelled to leave in a few moments for my 
home. What I have said has been prompted from a sense of public 
duty, and not, I trust, from any consideration unworthy of the place 
or the occasion. 

Mr. STOCKTON. I desire to ask a question of the Senator from 
Delaware before he leaves the chamber. I did not wish to interrupt 
him while he was speaking, for fear I might interfere with the tenor 
of his remarks ; but I wish to call his attention and that of the Senate 
to the fact that, from the commencement to the end of his remarks, 
“bribery” and “fraud” were used as synonyms, and he treated this 
case precisely as if it were a case of frand. In the remarks which I 
had the honor to submit to the Senate a few days ago the point I 
made was that there could be no inquiry in reference to the motives 
of the members of the legislature if it was plain that the manner of 
the election was fair; that the manner of the election was the only 
subject to be inquired into; that the Senate had no right to examine 
into the motives of the individuals composing the legislature. 

Now, sir, nothing can be more distinet than “ fraud” and “ bribery.” 
Tn bribery the motive is direct and plain; indeed, that is the very 
definition of bribery ; but fraud in law vitiates everything ; it vitiates 
everything beeause the motive does not exist, and the individual 
who is casting the vote may be himself defrauded. “Fraud” is de- 
tined as “ deceit, cheat, guile, deception, trick, artifice, subtlety, strat- 
agem, imposition.” A “bribe” is “a reward given to any one, espe- 
cially to a judge, an officer, or a voter, in order to corrupt or influence 
his conduct.” And the lexicographer, to illustrate, gives this quota- 
tion from Samuel: “His sons turned aside after lucre and took 
bribes and perverted judgment.” 

The distinction is as broad as it can be. It is a distinetion which 
absolutely prevents one single word uttered by the Senator from Del- 
aware being an answer to any argument that has been used on this 
side of the question. If you come here with the legal proposition that 
frand avoids all transactions, that may be true. It may avoid an 
election if the voter is defrauded. If such a course has been pursued 
as I am told has been in regard to some of the negroes of the South, 
where, not being able to read, they were made to vote one ticket 
when they supposed that they were voting another—if that were 





|| proved, it would avoid that transaction beyond all doubt. But the 





— fact that it was bribery is an admission that the motive was 
there. 

As I said when I spoke to the Senate before, whether the motive 
be love and affection, whether it be public duty and a belief that the 
man who is chosen is the best man, whether the motion be a pure 
one or a foul one, whether it be a sordid and a base motive or a noble 
and honorable one, whether the man be carried by personal devotion 
to his friend away from his public daty, so as not to select a man 
who is the best man for the place, or whether the motive be of any 
other kind, it is a motive; the man does choose, he does select, he 
does the work. He does the work so that the Senate can get no 
further than to inquire whether he has done it. Bit, in the case of 
fraud, the work is not done at all. The distinctica it seems to me— 
and it is all I rose to say—is as broad as it can possibly be; and the 
Senator from Delaware has failed to observe that distinction, or I 
think he would not have expressed his opinion as he has done this 
morning. 

Mr. MORTON. Ishould like to make a single remark to the Senator 
from New Jersey, in that connection, on the distinction between fraud 
and bribery in a case of this kind. There may be fraud in an election 
ina t many ways in which there is no bribery; but you cannot 
mealies bribery without fraud. An election procured by bribery is 
essentially a fraud; it isa fraud upon the people of the State; it is 
a fraud upon the Senate; itis a fraud upon the nation. Bribery 
involves fraud, although there — be other species of fraud that do 
not involve bribery. far as ng with the motives of members 
of the legislature is concerned, I sabmit to my friend that that is a 
distinetion without a real difference. It is the acts of men which you 
inquire into. If a member of the legislature accepts a bribe, that is 
an act. If a candidate gives a bribe, that is an act susceptible of 
proof. You may infer motives from acts; but it is the acts that are 

ved. From the acts the law infers the motive. If an act is frandu- 
os or corrupt in its character, the law infers the fraud and infers 
e 


th nences. 
Mr. PRATT obtained the floor. 
Mr. SUMNER 


rose. 

Mr. PRATT. - told ates a agate rises for a 
special am wi to to him. 
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a question to my friend on my left. If improper motives cannot be 
imputed to a member of the legislature for the purpose of declaring 
the election void, if we are estopped from imputing improper motives 
to a member of the legislature when that is the inquiry, how can we 
impute re motives when the question is upon expulsion ? How 
is it that the same estoppel will not work if the Sealiation were to 
expel that does work when the resolution is to declare the clection 
void 

Mr. STOCKTON rose. 

Mr. CONKLING. If nobody else wishes to answer that question, 
I should like to answer it. 

Mr. STOCKTON. The Senator from Ohio, I think, spoke to me. 
He said he wished to put a ora to his friend on the left, and I 
suppose he alluded to me. If he did, lam prepared to answer that 
question. The answer is, because there is a clause in the Constitution 
of the United States, which I wish the Senator from Ohio would refer 
to, which absolutely allows the Senate to expel for cause, and makes 
the Senate the sole judge of the cause. If the Senator from Ohio 
had done me the honor to listen to me when I spoke the other day, 
he would have observed that I said the power was absolutely unlim- 
ited, and, being unlimited, you can inquire into anything, but the 
instant you find that a man is not, in your judgment, a peer of yours, 
you can expel him if you can get a two-thirds vote. 

in the other case, the clause in the Constitution is simply that the 
Senate shall be the judges of the qualifications, the elections, and 
the returns of its members; and, as I attempted to show the Senate 
on another occasion, that simply means to judge of the manner and 
form of election, and not of the motive of the voter. In one case 
your power of inquiry is unlimited, and, as I said, our fathers required 
a two-thirds vote before you can expel, so that party passion cannot 
control the matter. In the other case, you may unseat a man by a 
majority of one vote, and keep your — permanently in the Senate | 
by pretending, by construction of the word “election,” to examine | 
into the motives of individuals. One is dependent upon an unlimited | 
clanse in the Constitution, and the other upor a clause which is lim- | 
ited all the way through by the context in which it is placed. 

Mr. THURMAN. My excuse for not having heard my friend from | 
New Jersey the other day was that I was in New York, and | could | 
not hear him that far. That was my misfortune, of course. I wish, 
however, to say that I utterly dissent from his doctrine, that the 
power to expel is an unlimited power. It is a power to be exercised 
within the discretion of the Senate, but it is a legal discretion. It is 
vot an unlimited power at all. It is a power to expel for canse. In 
determining in its discretion what is cause, the Senate is bound to 
exercise, not a capricious or arbitrary discretion, but a legal discre- 
tion. And, perhaps, at some future time in this debate, I may en- 
deavor to show my friend that the reason which he supposes to exist, 
and which authorizes us to charge corruption upon a legislature when 
the question is expulsion, is no sufficient reason at all; and that, if 
we can € corruption upon a legislature, on a resolution te expel, 
it will be extremely difficult, by any logic of which I am aware, to say 
that you cannot, on a resolution to declare the election void. 

Mr. CONKLING. Will the Senator from Indiana [ Mr. Pratt] al- 
ae - one moment to answer the question put by the Senator from 
Ohio 

The VICE-PRESIDENT. The Senator from Indiana has the floor 
on the question, but the Senator from Massachusetts rose for a special 
peepee, and yielded the floor to the Senator from Ohio. 

Mr. CONKLING, I do not wish to stand in the way of another 
Senator; but before it passes away, I wish to answer the question 
put by the Senator from Ohio which he gave an invitation to us all 
to answer. Let me state the question. If we are estopped from im- 
puting corruption to members of the State legislature in order to 
avoid an election of a Senator of the United States, why are we not 
estopped to impute corruption to members of the legislature in order 
to expel the Senater they elect? That is the question. My answer 
is this: Upon a resolution to expel, we are not called upon to impute 
wrong or corruption to the members of the legislature at all, nor to 
anybody else, save only the Senator upon whom the resolution acts. 
The question solved by a resolution of expulsion is the guilt or inno- 
cence of the member of this body whom it is proposed to expel, not of 
the members of any other body. I beg the attention of my friend from 
Ohio to one illustration. Suppose it were proven that Mr. CALDWELL 
offered one hundred bribes toone hundred members, every one of whom 
spurned the approach with such indignation that he who made it 
“started like a guilty thing upon a fearful summons,” and crept away 


Mr. THURMAN. Yes. 

Mr. CONKLING. Could corruption be imputed to the men who 
drove him from their presence because he dared to offer bribes ? Does 
not such a test auswer the question of the Senator? If the member 
be steeped in turpitude himself, is not that the turpitude for which 
you'expel him? Do you explore the question whether vthers were 
corru or contaminated ? 

Mr. President, I agree with the Senator in the dissent he expresses 
to the tion stated by the Senator from New Jersey. I deny 
that the Senate is a law unto iiself to expel at its caprice. I deny 
that the Senate can rightfully expel me for spilling sand upon the 
floor. I deny that the Senate can sit in inquisition upon all my past 
life and expel me for a delinquency which occurred twenty years 
before I was a Senator. The power to expel is, as the Senator from 


Ohio says, a power regulated by law and by legal discretion ; but the 
Senator must hamper it and define it narrowly indeed before he can 
prove that our province to expel consists in any degree in the power 
to impute corruption to members of the State legislature, or members 
of any other body, except this body, which we purge by expulsion. 

Mr. THURMAN. At some future time I will eallenes to convince 
my friend from New York that his answer is not suflicient, 
fail, but I shall make the effort. 

Mr. STOCKTON. I desire to say a word both to the Senator from 
New York and the Senator from Ohio. 

The VICE-PRESIDENT. The Senator from Indiana has the floor, 
but yielded it to the Senator from Massachusetts for a special pur- 
pose, as the Chair understands. 

Mr. STOCKTON. Iwas not aware of that. I simply desire to 
draw the distinction between power and right. The power in the 
Constitution, I said, was unlimited. 1 did not say that the right was 
unlimited, and both the learned lawyers who have commented upen 
what I said have lost sight of that distinction. 

CREDENTIALS. 

Mr. SUMNER. Mr. President, I present the credentials of my éol 
league, Mr. Boutwell, as a Senator of the United States, and ask to 
have them read and filed and the oaths of office administered. 

The ehief clerk read the credentials of Hon. George 8S. Boutwell, 
elected by the legislature of Massachusetts a Senator from that State 
to fill the vacancy occasioned by the resignation of Hon, Heury 
Wilson, for the term ending the 3d of March, 1877. 

The oaths prescribed by law having been administered to Mr. Bour- 
WELL, he took his seat in the Senate. 

ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of Mr. MorTON’s resolution 
in regard to the election of ALEXANDER CALDWELL. 

Mr. PRATT. Mr. President, while the discussion of Mr. Canp- 
WELL’s case was confined to the members of the committee whose 
report we are considering, I felt no disposition to say a word; but 
Senators outside of that committee have deemed it proper to submit 
their views to the Senate, and I feel that it is due to the gravity ef the 
procedure and to Mr. CALDWELL himself, for whom personally I cher- 
ish the most kindly sentiments, that I should briefly state the reasons 
for the vote I shall give. In doing so I do not seek to influence any- 
body’s vote. We are sitting as judges in his case, anxious only to do 
our duty, acquitting him, if we can, under our convictions of the law 
and the evidence; unseating him, if we must, only in consequence 
of an overruling sense of duty. 

The precise question upon which we must first vote is whether Mr. 
CALDWELL was duly and legally elected to a seat in this body by the 
legislature of Kansas. The resolution of the committee, which until 
this debate began I had supposed was nearly unanimous, is that he was 
not duly and legally elected. It is, however, admitted, i believe, on 
all hands that an lense was held by that legislature at the time 
and place appointed by law, and that Mr. CALDWELL received more 
votes by twenty-five than were necessary to his election, and that his 
credentials, founded upon the election, are in proper form and show a 
prima-facie title to the office he holds. 

Uur power to deal with Mr. CALDWELL is derived from two provis- 
ions of the Constitution. One declares that the Senate shall be “ the 
judge of the elections, returns, and qualifications of its members ;” 
the other authorizes the Senate to “determine the rules of its pro- 
ceedings, punish its members for disorderly behavior, and, with the 
concurrence of two-thirds, to expel a member.” 

In confining what I have to say to the pending resolution, which 
simply looks to unseating, and not expelling, I begin by asking what 
limitations are found, if any, either in the Constitution or statutes, to 
our power sitting as judges under the first provision? It is conceded 
on all hands that the power of judging of elections is a judicial power, 
and, being granted to the Senate, is denied to the courts. When the 
Constitution declares that each House shall be the judge of the elec- 
tions, &c., of its own members, it excludes by the grant every other 
judicature. If the Senate may not determine whether Mr. CaLp- 
WELL’s election is legal or void, no other tribunal can. The control 
over this question has passed even from the legislature of Kansas. 
While that body could elect, it had no power to unseat. True, it 
could assume that no valid election was held, and send another Scna- 
tor here to try titles before this body with the incumbent, as was tho 
case in Rhode Island forty years ago in the case of Potter and Rob- 
bins; but it possessed no power to recall or eject him; nor, for the 
reason I have just given, could any judicial Gribunal pass upon the 
question. d : 

If, therefore, we cannot in this procedure go behind Mr. CaLDWeLL’s 
credentials to inquire whether anything occurred in the manner of 
his election which should vitiate his title, then all allegations of 
fraud, bribery, intimidation, and violence in the procuring of an elec- 
tion must fail of a hearing. Mr. CALDWELL’s commission must be ac- 
cepted as absolutely precluding all inquiry except upon the points 
whetber he was of the requisite age, had been nine years a citizen 


I may 


of the United States, and was at the time of his election an inhab- 
itant of Kansas. And this I understand to be the proposition of the 
Senators from Wisconsin, [Mr. Canrenrer, }] New York, [ Mr. Conk- 
LING, } [linois, [Mr. LoGan, } and Pennsylvania, [Mr. Scorr, ] who have 
spoken against the resolution. They hold, if I understand them cor- 
rectly, that if the returns and certificate show a valid election, nel- 
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ther the Senate nor any other tribunal can go behind them for any 
causes except those I have spoken of relating to his qualifications. 

Mr. CONKLING. Ido not hold that, for one. I observe the Sen- 
ator enumerated me, and therefore I wish to enter my caveat. 

Mr. PRATT. But, Mr. President, can this be true? If I can conceive 
of a case—a single case—where it would be proper to go behind the 
commission to learn what transpired in the course of the election, for 
the purpose of invalidating the title, then the proposition is not ab- 
solutely true. Now, let me suppose it was true in point of fact, and 
susceptible of the clearest demonstration, that in order to compass his 
election Mr. CALDWELL marched a squad 07 soldiers into the State- 
house, at Topeka, to overawe the members of the legislature, at the 
time the election was progressing, and that such was the persuasive 
power of the muskets — at the members that a majority voted 
for him. To be sure, ] have put an extreme case, one very unlikely 
to happen, and which has not happened, but the proposition must bear 
the pressure of every supposable case or it is not a sound one. Will 
gentlemen tell me that this might happen and the election still be held 
valid, provided the credentials were regular on their face? Shall I be 
told that such a stupendous outrage could happen in a republican form 
of government, the very essence of whose system is perfect freedom of 
elections, and yet no power exist in this body, when a seat is claimed 
here as the legal result of this violence, to inquire into it? Must 
everybody else be cognizant of all the circumstances of the outrage 
except the Senate of the United States, which must know nothing of 
it by reason of the bar which the commission puts up to all inquiry ? 

Mr. SCOTT. Mr. President 

Mr. PRATT. If my friend will wait until I get through, I will then 
cheerfully answer any questions. 

Mr. SCOTT. I do not wish to interrupt my friend, but, as he 
alluded to the position I had taken, I wish to say that I confined m 
remarks to the cause under consideration in this case, and not to suc 
a case as he has supposed at all. 

Mr. CONKLING. Which rests upon wholly different grounds. 

Mr. SCOTT. That rests upon wholly different grounds. The dif- 
ference between bribery and violence is so apparent that I need not 
state it. 

Mr. PRATT. Then I misunderstood the position the Senator occu- 
pied. I supposed his argument was that on a proposition to unseat 
we could not go behind the credentials. 

Now, sir, if in the case I have put we could deny Mr. CALDWELL 
his seat notwithstanding his commission, or unseat him afterward, 
then it is not absolutely and universally true that we are precluded 
from going behind the great seal of a State and inquiring into the 
validity of the election certified. 

Mr. LOGAN. I did not intend to interrupt the Senator; but I 
think he unintentionally places all the Senators who argued this 
question on the other side in a false position. I presume no man will 
contend for a moment that you cannot go behind the certificate for cer- 
tain causes. The argument I made was in reference to this particu- 
lar cause. I could give the Senator plenty of illustrations where the 
Senate could go behind the certificate—for instance, to inquire whether 
the election had been by a proper legislature or not, which has been 
done frequently. I hope the Senator will not say that I at least pre- 
tend that you cannot go behind a certificate for any cause. I said 
no such thing. 

Mr. PRATT. Then I misunderstood the position of the Senator, and 
I cheerfully accept the correction he has now made. 

Mr. LOGAN. I stated, in reference to the facts before us applicable 
to this case, that it Was not a case in which you could go behind and 
inquire into the election of the member. That was the argument— 
not in reference to any other question. 

Mr. PRATT. Mr. President, proceeding with the line of argument 
I had marked out, I say if we may, in the instance put, invalidate 
the commission on account of the duress, on account of the constraint 
put upon the members who voted, and because the choice certified was 
not a free but coerced choice, then what reason prevents our insti- 
tuting an inquiry whether fraud, bribery, or corruption in any form 
produced the choice ? 

The Senator from New Jersey [Mr. StockTon] quoted in this con- 
nection the clause in the Constitution which declares that “the Sen- 
ate of the United States shall be composed of two Senators from 
each State, chosen by the legislature thereof.” He did not lay too 
much stress upon that word “chosen,” though this chamber fairl 
rung with his earnestemphasis. “To choose” implies freedom of will, 
and how can it be said a man is “ chosen” to this office or that if the 
voters are intimidated or corrupted so that the will is led astray? 

Every State has its laws punishing bribery. Bribery is the act of 
giving or taking rewards for corrupt practices. It is a crime in him 
who gives and in him who receives the compensation. The purpose 
of a bribe is to procure an advantage which the undisturbed judg- 
ment would not accord. A bribe is calculated to enlist the feelings 
and stimulate the receiver to greater activity to accomplish the thin 
which the giver wants. It corrupts the judgment, perverts the will, 
and shuts the eyes of the understanding in the “inde , the juror, the 
legislator, and voter; wherever one holds an official position having 
the power to bestow what another wants, here is the precise field for 
bribery to operate in. It operates on the will, and perverts the healthy 
action of the mind. There is no department of government which it 
may not assail. Its whole scope is to obtain what conscience and 
judgment would deny. Though no statute had ever been penned de- 





nouncing it, it would be not the less a crime against justice and against 
human rights. Since governments were organized among men, it has 
been recognized and denounced as a crime—a crime against justice, 
good morals, and the health of the body-politic. In the ministrations 
of government, bribery constantly finds its opportunities. After mur- 
der and other crimes of violence, no offense has met with more gen- 
eral rebuke in all civilized communities. It saps the very foundations 
of society and thwarts the ends of all government. 

Now, it is found by the committee that Mr. CALDWELL was guilty of 
bribery in procuring his election : first, in inducing Governor Carney 
to withdraw his candidacy for the Senate, and engaging him to use 
his influence to procure his election; and, next, in bribing members 
of the legislature to vote for him; and the conclusion of the majority 
of the committee is that these acts invalidate his election. The re- 
port purports to be the unanimous finding of the committee that the 
charge of bribery is sustained by the evidence, but the discussion re- 
veals that a portion of the members dissent at present from this find- 
ing. Laborious arguments have been employed, indeed, to show that 
the witnesses who prove it are not to be believed. Mr. CALDWELL 
denies specifically every charge of corruption imputed to him by the 
witnesses. But it is a noteworthy circumstance that, with the oppor- 
tunity of denying these damaging charges under oath, he preferred to 
submit his case for decision upon his denial on the honor of a Senator. 
Free himself to cross-examine the witnesses, and avail himself of every 
inconsistency in their statements, and to contradict them at pleasure, 
he does not allow himself to be put in the position of a witness, to be 
subjected to like cross-examination and criticism. In my judgment, 
we should give to his statement the effect of a simple denial of the 
charges, and nothing more. Itis the general issue pleaded, or the plea 
of “not guilty,” and nothing more in legal effect. 

What, then, is the case as made by the proofs? In the brief time I 
propose to occupy, I shall not enter upon debatable grounds, so far as 
the facts are concerned. I leave out of the question all the testimony 
tending to establish bribery of the members of the legislature on the 
part of Mr. CALDWELL, and confine myself exclusively to that arrange- 
ment°'with Governor Carney which stands substantially admitted. It 
is not denied by Mr. CALDWELL that he made an agreement with Gov- 
ernor Carney, a rival candidate, for the Senate, and took from him the 
following obligation : 

I hereby agree that I will not, under any condition of circumstances, be a candi- 
date for the United States Senate, in the year 1871, without the written consent of 
A. CALDWELL, and in case I do, to forfeit my word of honor, hereby pledged. I fur- 


ther agree and bind myself to forfeit the sum of fifteen thousand dollars, and author- 
ize the publication of this agreement. 
THOS, CARNEY. 


TOPEKA, January 13, 1871. 

The committee find that it was a part of the contract, though not 
expressed in the written agreement, that Mr. Carney was not only to 
withdraw as a candidate, but he was to give his influence and sup- 
port to Mr. CALDWELL, and they find that he was to be paid therefor 
the sum of $15,000, for which amount notes were given and after- 
ward paid; the notes being given by Smith, who conducted the 
negotiation, but paid by CALDWELL. They further find that one of 
the notes for $5,000 was made contingent upon CALDWELL’s election. 
Looking over the evidence, I cannot doubt that this was the contract. 
Mr. CALDWELL himself does not deny the payment to Carney of the 
$15,000, but claims it was simply to defray the expenses he had in- 
curred as a candidate. I think the written contract fairly implies of 
itself that the price of Carney’s withdrawal was fixed by the parties 
at $15,000. 

I find it, then, admitted substantially by Mr. CALDWELL that, as a 
means of reaching a seat in this body, he bought off one opposing can- 
didate. I say nothing of the alleged negotiations with Clarke, another 
candidate, to purchase his retirement from the canvass, because it is 
insisted that Clarke is discredited. Confining myself, then, to the 
Carney transaction, I am constrained to regard it as corrupt and 
against public policy. By that arrangement he got rid of a formi- 
dable competitor. That competitor was only formidable because of 
the votes he could control. In purchasing Carney’s support he in- 
tended to purchase the votes of Carney’s friends in the legislature, so 
far as that gentleman could control them. The transaction has ho 
significance if it does not mean this. As a private citizen merely, and 
not an aspirant for the same office, his purchase would have been of 
little account. No,sir; I am forced to believe that Mr. CALDWELL 
counted upon those personal and political attachments which exist 
toward political leaders in thus bargaining for Mr. Carney’s support. 
This fact is placed beyond doubt in my mind by the condition that 
the price to be paid was to be increased by $5,000 in case he was 
elected. 

I cannot doubt that this arrangement was immoral and against 
public policy. It was virtually the purchase of the votes of those 
members of the legislature whom Carney could control. 

But am I asked, how could Carney transfer the votes of his friends ? 
One way would be to bribe them by cm | with them the money 
obtained. Another and more probable mode would be to place his 
withdrawal in such a why before his supporters as to satisfy them 
that, by casting their votes for CALDWELL, they would advance either 
the public interest or some interest local to the people of Kansas, or 
Mr. Carney’s private interest in. the begs Fo political advancement, he 
all the while carefully concealing from his friends the real mercenary 
motive which was operating upon him, That political leaders like 
Governor Carney do possess and wield upon occasion this power over 
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the votes of their adherents all experience proves. Illustrations 
might be found in every nominating convention. That Carney pos- 
sessed, or was thought to possess, such power, is proved by the very 
fact that Mr. CALDWELL was willing to pay such a price. It was this 
power he bargained for and obtained. It was the very essence of the 
agreement that the money paid, and agreed to be paid, could and 
would bring that support in the shape of votes which he thought 
necessary and could not otherwise obtain. 

Now, sitting as a judge in this case, can I, should I, shut my eyes 
to this corrupt means employed by Mr. CALDWELL to secure his elec- 
tion? Called upon to pronounce whether that election was valid, can 
I say that such means were honest and proper and not calculated to 
interfere with that freedom of election which is the very soul of our 
political system? Pausing, then, right here, and not entering upon 
controversial ground, and giving to Mr. CALDWELL the benefit of all 
the doubts he has raised as to other testimony, I feel constrained to 
say that in my judgment this transaction invalidates his election. 
Fraud corrupts a contract and makes it void. Why should it not 
taint an election? No verdict could stand a moment in a court of 
justice brought about by such influence as is proved here. 

It only remains, Mr. President, that I should answer the objections 
taken to this view of the case. It is said that Senators represent the 
State, the body-politic, being chosen by the laav-making authority, 
and that we can no more inquire into the motives of the eighty-seven 
members who voted for Mr. CALDWELL than we could into the mo- 
tives of men who voted for an obnoxious law ; that in either case they 
are the acts of the State, performed by the instrufitent designated by 
the constitution for that purpose. 

To this objection there are, it seems to me, several answers. The 
first is, that the Constitution of the United States has delegated to the 
Senate the very power in question, in declaring that it shall be the 
judge of the elections of its members. You do not doubt, sir, nobody 
doubts, that the Senate might wholly disregard the act of Kansas, or 
New York, or any other State, erformed in its highest sovereign 
capacity, if she sent a man here for one of her Senators who was an 
alien, or less than thirty years of age, or not an inhabitant of the 
State. Clearly he could not be admitted ; and the sovereign act of 
the State, of which we hear so much in this debate, would be unhesi- 
tatingly set aside, with the approbation of all. Why? Because the 
Constitution of the United States defines what sort of a man the 
State may send here, and the Senate is made the judge whether he 
possesses the required qualifications. The Constitution has just as 
clearly made the Senate the judge of the election, and I think a fair 
interpretation of the clause in question allows the Senate to institute 
the very inquisition which has been held in this case, with a view of 
ascertaining whether a valid, a real, or a simulated election was held. 

Now, sir, when the people of the several States consented to place 
that power in the Senate of the United States, they, to that extent, 
discrowned the States of sovereignty. They did not intend to create 
embassadors of Senators, but made the Senate a tribunal to pass upon 
a right to a seat here of any one claiming to represent a State. The 
Constitution declares that the States may choose the Senators, but it 
leaves it to the Senate to.determine whether they shall be received. 
The next answer is that in refusing to receive Mr. CALDWELL, or un- 
seating for the cause alleged, we do not presumably do violence to 
the will of the people of the State. The aeey is that that will was 
pot represen in his election. The body of the people is honest, 
and pear: f would never sanction bribery as a means of reaching office, 
especially of the exalted character of this. Brt their hands are tied. 
They could punish by fine and imprisonment briber and bribed, pro- 
vided they have any statute adapted to this form of bribery, which 
I believe they have not. But it is beyond the power of the people of 

Kansas, acting through their legislature or otherwise, to cancel or 
annul Mr. CALDWELL’s election, though they should desire it ever so 
much. I believe it is conceded by all that while the legislature of a 
State may elect a Senator it may not reconsider or repeal that act. 
No other tribunal under heaven may pass upon the validity of those 
proceedings in the Kansas legislature under which Mr. CALDWELL 
claims the right to be a Senator here, unless the Senate of the United 
States may - it, and it is said the Senate may not. Then his right 
must remain unquestioned, the seal of the State being held up before 
us as a bar to all inquiry. 

But to those gentlemen who are so sensitive upon the subject of 
State rights, let me say that this very investigation was set on foot 
by the people of Kansas ; nay, by that very instrumentality which sent 
Mr. CALDWELL here. For what purpose was an investigation held by 
the legislature of Kansas, and the evidence sent here to be laid before 
the Senate, unless this very action we are taking now was contem- 
plated and desired ? 

The office of Senator never dies. Though Mr. CALDWELL be turned 
out, the Constitution provides against any failure of representation ; 
the governor may appoint as well as the legislature may choose; but 
were this not so, Kansas would not complain of our action, since the 
Constitution has referred it to this tribunal who shall be accepted as 
Senators. 

An election is not like a law which you may not go behind, for an- 
other reason. A law may be repealed by the body which passed it, 
which is sure to be done if it do not reflect the general will; but the 
on elects may not recall the ‘act. 

T have already shown that no other tribunal, except the Senate, can 
set aside this election. Besides, there are reasons of public policy pro- 
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to notice. 
ing the people of Kansas of their choice for the corrupt action of a 
few members whose votes exercised no control over the result; in 
other words, that, deducting all suspected votes, he still had a major- 
ity of virtuous ones. 
false, for that does not touch the real question, in my estimation. I 
apply to this election the same principle I would apply to a contract, 
that the fraud proved taints the whole transaction. 
inate the diseased part, and say this part is sound, that unsound. If 
fraud enter into the contract or election, the whole thing is affected 
by it, and must fail. And right here I want to distinguish between 
that done by others and that done by Mr. CALDWELL. 
the members of the legislature were bribed to vote for him, if the 
bribery was committed by others, without his knowledge or consent, 
I would not hold him responsible for it. 
any sense if knowledge of the corrupt appliances were not brought 
home to him until after the election. 
for him that the result was not brought about by him or by his author- 
ization. 
a party to the bribery or other corrupt practice employed. 


procedure. 
is decided it will be looked to as a precedent. 
important that our decision rest upon sound principles which cannot 
be successfully attacked. I painfully feel this responsibility for another 
reason. 
value to him, and, therefore, challenging our profoundest sympathy ; 
but his individual honor is small in comparison with the honor of this 
body, the highest depository of legislative and executive trusts in the 
nation, which we are charged by our oaths of office to guard and pre- 
serve. * 

This chamber in times past has been filled with some of the ablest and 
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hibiting an inquiry into the corrupt means brought to bear in the 
passage of a law, for the purpose of setting the law aside, which do 
not apply to elections. Now, since a bad law may be repealed at any 
time, pitiable indeed would be the condition of the people if no power 
existed anywhere to repeal a bad election ! 


There is one more argument used in this connection which I want 
It is said that in unseating Mr. CALDWELL we are defrand- 


I do not stop to inquire whether this is true or 


You cannot elim- 


Though half 


He would not be criminal in 
It would be a sufficient anawer 
To render his election void, it should be shown that he was 


Answering for myself, then, and nobody else, I shall vote for this 


resolution, because Mr. CALDWELL was a party to the Carney arrange- 
ment, and the scope and purpose of it was, by the use of money, to 
procure his election. 
quence of this agreement I do not know, nor do I think it material 
to inquire. 
should not enjoy the fruit of what it was intended to accomplish. 


Whether a single vote was obtained in conse- 
It was an improper means, I think, to be employed, and he 
Mr. President, I feel, we all feel, the grave responsibility of this 


It will pass into history, and whichever way the question 
It is, therefore, most 


The honor of Mr. CALDWELL is concerned, a thing of infinite 


A seat here is justly regarded worthy the highest ambition. 


purest men of the country, whose wisdom, learning, genius, and virtues 


inspired confidence in legislation, and made this body the object of con- 
fidence, respect, and reverence. 
these sentiments, so freely accorded in the past, when seats shall be 
obtained here, not as the recognition of those great qualities, not as 
the reward of distinguished services in other fields of duty, not because 
of experience in public affairs and of ability to serve the nation in this, 
its highest legislative forum, but as the result of successful bargain 
and intrigue? 


What, Mr. President, will become of 


Sir, I would preserve the ancient glories of this chamber. I would 


have the country maintain its confidence in its purity, which assuredly 


will be shaken if we allow our sympathies to overrule our convictions 


of duty. 


Therefore it is that, because I think the means employed by Mr. 
CALDWELL to reach the Senate were immoral and corrupt, impairing 
the freedom of elections, and, in every light in which they may be 
viewed, against public policy; because I feel that his presence here, 
after all these developments in the testimony, would lessen the respect 
and weaken the confidence of the people in this body, I feel constrained 
to vote for the resolution. 

EXECUTIVE SESSION. 

Several messages of an executive character were received from the 
President of the United States, by Mr. BaBcock, his secretary. 

Mr. CONKLING. I move that the Senate proceed to the considera- 
tion of executive business, 

The motion was agreed to; and the Senate proceeded to the con- 
sideration of executive business. After forty minutes spent in execu- 
tive session, the doors were re-opened. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morton on the 6th instant: 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

Mr. BAYARD. Mr. President, nothing but the aos and impor- 
tance of the proposition involved in the report aud resolution of the 
Committee on Privileges and Elections in the case of Mr. CALDWELL 
could overcome the reluctance which I feel in taking part at this 
time in the debate. This feeling of reluctance arises chiefly from 
the sense of physical fatigue engendered by the labor, the unresting 
labor, of the last three weeks of the session of Congress just closed, 
leaving us all quite worn out in body and mind, and therefore disin- 
clined to consider a subject which may well call for our highest 
powers and freshest condition of mind and body. For the more | 
have reflected upon the logical results of adm‘tting the power in the 
Senate, by a majority vote, to oust Senators trom their seats by de- 
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‘laring their seats vacant, the more plain does it become to me that a 

zreat change would be wrought, and asafeguard intended sedulously to 

© maintained in the Constitution of our Government evaded or over- 

thrown. I refer to the right of the States to have and maintain at all 
‘imes their full and equal representation as independent sovereignties 
‘'n this chamber of the national councils, so that their influence may 
be felt on every measure. This right of representation to the States 
appears upon the face of the Constitution with peculiar emphasis, 
and is secured to each State beyond even the power of amendment 
by allthe other States combined, unless the consent of the State 
itself be given thereto. 

Subject to the qualifications required by the Constitution, of age, 
of citizenship, and inhabitancy, the right of each State to choose, and, 
when chosen, to keep in the Senate, two Senators, cannot be invaded, or 
in any degree or in any way, directly or indirectly, interfered with, 
excepting in the exercise of the power reserved by the Constitution 
to expel any Senator with the concurrence of two-thirds of the body. 

In this way, and by these means only, can a State in this Union be 
deprived of her full and equal representation in the Senate, and no 
such pretext as that suggested by the Senator from Vermont, [ Mr. 
Mornrt.t,] who spoke a few days ago, that “ the Senate was the guard- 
ian of the States,” can be permitted to deprive the States of a right 
‘and power which is their own. The Senate is in no sense the guard- 
ian of the rights of the States to representation. The States com- 
pose the Senate; they create the Senate; and their rights are secured 
by the Constitution to them, and do not rest in the discretion of the 
Senate in any degree. 

I will now use the language of the Supreme Court of the United 
States, delivered at the December term, 1870, which received the ap- 
proval of every member of the court, save only Mr. Justice Bradley, 
who dissented, and I have not had the opportunity of examining the 
extent of his dissent. The opinion of the court was delivered by that 
venerable and able judge, Mr. Justice Nelson, who has since retired 
from service with the respect and gratitude of his fellow-citizens. I 
cite it for the purpose of defining the relations of the States to the 
lederal Government, and from that deducing the rights of the States 
in respect of their choosing their representatives in this body. 

Much, Mr. President, of the just argument in this ease, much that 
must control our decision in this case, will be drawn from considera- 
tions of the nature of our Government, in the absence of those precise 
definitions which would otherwise save much of the questions which 
we are compelled to solve by analogy, by reason, by broad views of 
the entire Constitution, and the relation of the States to the General 
Government, 

‘The General Government and the States— 
say the court— 
although both exist within the same territorial limits, are separate and distinct 
sovereignties, acting separately and independently of each other, within their 
respective spheres. The former, in its appropriate sphere, is supreme, but the 
States within the limits of their powers not granted, or, in the language of the 
tenth amendment, “ reserved,” are as independent of the General Government as 
that Government within its sphere is independent of the States. 

The relations existing between the two governments are well stated by the 
present Chief Jastice (Chase) in the case of Lane County vs. Oregon, (reported in 
7th Wallace.) “ Both the States and the United States,” he observed, “ existed be- 
fore the Constitution. The people through that instrument established a more per- 
fect union by substituting a national government, acting with ample powers di- 
rectly upon the citizens, instead of the confederate government, which acted, with 
powers greatly restricted, only upon the States. But, in many of the articles of 
the Constitution, the necessary existence of the States, and, within their proper 
spheres, the independent authority of the States, are distinctly recognized. To 
them nearly the whole charge of interior regulation is committed or left; to them, 
and to the people, all powers, not expressly delegated to the national Government, 
are Reserved.” Upen looking into the Constitution it will be found that but few of 
the articles in that instrument could be carried into practical effect without the ex- 
istence of the States. 

Two of the great departments of the Government, the executive and legislative, 
depend upon the exercise of the powers or upon the people of the States. The 
Constitation guarantees to the States a republican form of government, and pro- 
tects cach against invasion or domestic violence. Such being the separate and 
independent condition of the States in our complex system, as recognized by the 
Constitution, and the existence of which is so indispensable, that, without them, 
the General Government itself would disappear from the family of nations,—The 
Collector vs. Day, 11 Wallace's Reports, pp. 124, 125. 

Again, in referring to the same relations, the court say : 

Without this power— 

That is, the power of self-control over all such subjects as were 
then under consideration, such as taxation— 
and the exercise of it, we risk nothing in saying that no one of the States under 
the form of government guaranteed by the Constitution could long preserve its 
existence. A despotic government might. 

Now, Mr. President, considering the relation of the States to the 
General Government under what has been well called “this complex 
system of ours,” and in view of the light of that recent and almost 
unanimous decision of the Supreme Court, let us examine the power 
now sought te be exercised by the Senate of the United States in 
regard to the choice of Senators by the States. 

Under no pretext, however oe for no object, however landa- 
ble, ought the principles which lie at the foundation of our s of 
government to be overlooked, and there never was in the history of 
our Government a more dangerous proposition enunciated than that 
which is contained in the resolution of the committee now before the 
Senate, That resolution is in these words: 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 


This reselution has received the bonest, unhesitating, but I think 


mistaken support of the Senators from Vermont and Missouri. In- 
deed I may say that the crowning danger of our time in American 
politics is the belief and practice in the party now dominant of 
doing any act and supporting any measure which seems to be at the 
moment virtuous, useful, and beneficent, without reference to the fact 
that the power to perform it is comprised within the just bounds of 
the charter of limited powers delegated to the Federal Government. 
Thus we have seen, in the name and for the sake of public welfare, 
an assumption by the Federal Government of control over subjects 
never committed to their charge, instances of which are to be found 
in the late proposition for the institution and endowment and contro] 
of colleges for public education in the several States, and now the 
purgation of State legislatures of bribery and corraption by trials of 
the members and their candidates before the Senate of the United 
States. The rule for an American legislator is plain and as simple 
as are all great truths, and it is that his aspirations and action for 
public welfare must be subordinated at all times rigidly to the lim- 
itations imposed by the written charter which he is sworn to support. 
He is not justified in straining constructions to accomplish his desires, 
however honest, unselfish, and beneficent may be his object. And it 
is to a disregard of this principle of action in legislation that I at- 
tribute almost entirely the difficulties which surround us now, have 
covered our country with the pall of sorrow, placed a huge debt upon 
our people for many generations to come, and threaten in the future 
the very existence of our form of government. Because a thing is 
admittedly good in itself, that is no reason why we as Federal legis- 
lators should enact it into law, unless the subject and mode of action 
have been delegated to our control; nor because a thing is evil, hate- 
ful, and abominable in itself, that we should enact measures for its 
suppression, unless the power to do so is clearly within the scope of 
our agency. 

Let it not be forgotten that the powers delegated to the Federal 
Government are comparatively few, and that the great mass of gov- 
ernmental powers are expressly “reserved to the States or to the 
people thereof,” to be called into exercise by the exigencies of the 
times, under the healthful and proper demands of 1 self-govern- 
ment, the capacity for which is the true test of our ple to main- 
tain a republican form of government. We must rely upon that to 
remedy public abuses and moral delinquencies, and let our people and 
States learn, through the usual processes of suffering aud sorrow, how 
to abate and punish evil in their midst. «They will, in time, learn the 
truth so well stated by Montesquieu in his Spirit of Laws: 

It does not require much ——- for a monarchical or despotical government to 


maintain or _— itself. ‘The force of the laws in the one, the arm of the prince 
always uplifted in the other, regulate or keep in its place everything. But in a 


_ popular state some additional power is required, which is virtue. 


And again: 

As virtue is necessary in a republic, and honor in a monarchy, fear is what is 
required in a despotism. As for virtue, it is not at all necessary, and honor would 
be dangerous there. 

If such apothegms should ever create an impression on the public 
mind, surely it is at this period of our history, when the results of 
congressional investigation disclose so melancholy and discreditable 
a condition of political morals in many States of the Union. 

Let us consider the duties and powers of this Senate in relation to 
its members. 

First: How are Senators chosen or elected, by whom, to represent 
whom, and what? 

Article I, section 3, of the Constitution declares that— 

The Senate of the United States shall be composed of two Senators from each 
State, — by the legislature thereof, for six years ; and each Senator shall have 
one vote. 

It then proceeds to declare when they shall assemble, and that they 
shall be divided into three classes, and provides : 

And if vacancies happen by resignation, or otherwise, during the recess of the 
legislature of any State, the executive thereof may make temporary appointments 
until the next meeting of the legislature, which shall then fill such vacancies. 

The second provision, relating to Senators, is in section four, provid- 
ing for the time, place, and manner of holding elections for Senators 
and Representatives; that they shall be “ prescribed in each State by 
the legislature thereof; but the Congress may at any time, by law, 
make or alter such regulations, except as to the places of choosing 
Senators.” The place is kept within the control of the State, for pal- 
pable reasons, to prevent an act of Congress causing the legislature 
to sit at any point beyond the limits of the State, or at inconvenient 
and inaccessible points, or at a point where they would be less under 
the control and protection of their own people, and that is an illustra- 
tion of the reserve intended by the States over Congress, in respect 
of these three things combined in the section: time, and place, and 
manner ; the State to have in the first place choice of the time and 


manner; the Congress to have the oe a tag ag, ay of regulation ; 


but, with regard to the Congress is to have no control what- 
ever; that is reserved toeine tater exclusively. 


Then, in section 5, we find that— 
Each House— 
The Senate and House of Representatives— 


shall be the of the elections, returns, and qualifications of its own members, 
and a majority of each shall constitute a quorum to do business; but a smaller 
number ma Seere Sess Sag 6 Sey, ook may So seteaneed Se the at- 
tendance of absent members, sch ‘uaqenbel Uni euler Yeciahe 
House may provide. 


Again: “Each House shall be the judge of the qualifications, elec- 


as each 
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The existence of the Senate, as I have already stated in a prior por- 











“each House may punish its members for disorderly bebavior, and, || tion of my remarks, depends upon the States. “They compose the Sen- 


with the concurrence of two-thirds, expel a member.” Here I would 
note that it is in the same section, in the same frame of language, | 
that the power to “judge of elections ” and to expel by two-thirds is | 
given. 


and I doubt whether any power may be termed “absolute” under 
our system; but it is an unqualified power; it rests in the discretion 
of the body; it is capable of abuse, but aevertheless it is unquali- 
fiedly delegated. It is meant for the necessary self-protection of the 
Senate, although it should temporarily deprive a State of its full and 
equal representation in the Senate. 

It has been argued that such a power was naturally inherent in 
any representative body, and the great name of Chief Justice Shaw 
has been cited. But the Constitution expressly confers it; and 
the Senate may, in its discretion, justly exercise it. The wisdom of 
requiring a two-thirds instead of a majority in our popular system 
of government, where party organizations and party spirit form the 
basis of rule, is very demonstrable. A party consisting of two-thirds 
of the body is already so strong that it may not only pass any reso- 
lution requiring the usual majority, but even overcome the veto of 
the Executive, or impeach that official, and expel at will any obnox- 
jous member. It needs noillegitimate accession of power; it is strong 
enough already, and, therefore, being beyond temptation, is not likely 
to be induced to commit injustice toward any megber of the minority 
by expelling him under false pretext, or in the spirit of party perse- 
cution. The case is quite otherwise, and all the reasons directly re- 
versible, when a bare majority are to be considered. 

Each House is to be the judge of its elections ; and because of this 
application of the same ae in delegating power to each, the 
proposition has been advanced during the debate that the powers of 
the House of Representatives, and its action, are the same, and must 
proceed, and may justly proceed, by the same methods as the Senate. 
Sir, the Constitution must be construed as a whole. In considerin 
the powers of the House and the Senate, the constituencies of each 
must be considered; the form of government; the relation of the 
States, as States, to the General Government must be considered. 
The House is the popular branch of representation. The Senate is 
placed by the Constitution as a check upon the popular power repre- 
sented in the Honse. You cannot change the nature of the Senate by 
an implication founded upon a delegation of power in the same lan- 
guage to both Houses where naturally the operation of the power and 
their action under that delegation must be different. The members 
of the House of Representatives are chosen by, and represent directly, 
the people of the States; the Senators in this body represent the in- 
dependent sovereignties of the States. The election of a member of 
the House is an exercise by the people of their right of suffrage in 
their primary capacity. There is no political organization interposed 
between the voter and the House of Representatives; there is no tri- 
bunal of investigation or determination of fact. This is not soin the 
case of an election to the Senate. An election of a Senator is the po- 
litical act of the State; it is the act of an organized political com- 
munity, sovereign and independent as to its choice. 

Mr. MORTON. Will the Senator allow me to make a suggestion on 
that pont ? 

Mr. BAYARD. Yes, sir. 

Mr. MORTON. The point I desire to submit for the Senator’s con- 
sideration in that connection is, that this cannot involve any ques- 
tion of the original or reserved rights of the States, or, to use a word 
which I do not approve, the “sovereign ” rights of a State, because the 
Senate itself is the creation of the Constitution of the United States. 
The members of the legislature are made electors, not by virtue of 
any original State right, but by the Constitution of the United States. 
The right of a State to choose a Senator is a right conferred by the 
Constitution of the United States. 

Now, what is the impropriety, how is it not competent, for the 
same Constitution that confers upon a State the right to choose a 
Senator, that makes the members of a State legislature the electors 
of a Senator, to empower the Senate to judge of that election? All 
the rights the States have in the matter are derived from the Consti- 
tution of the United States ; and the same instrument empowers the 
Senate to judge of the exercise of that right. So there is no question 
of State rights, so tospeak, no question of original or reserved power 
at all rato 80 inasmuch as the only right which the State has is de- 
rived from the Constitution of the United States, as conferred by the 

le of all the States in convention assembled in 1787. 

. BAYARD. Now, Mr. President, let us take the converse of the 
Senator’s proposition: all the powers that the Congress of the United 
States have over the States are to be found here delegated, or they do 
not exist at all. The States were States before the United States 
Government was formed, they were intended to remain such. 
When I speak of them as independent sovereignties, (a phrase that is 
80 distasteful to the honorable Senator from Indiana, so that he ob- 

to using it, or uses it only under protest,) let me say to him that 

am using the precise language of the Supreme Court of the United 
States in the latest case in which this question was considered—lan- 
guage in which the States are termed “ separate and distinct sover- 
eignties,” the General Government being one sovereignty, “ the States 


bein aapoeate and distinct sovercignties, acting separately and inde- 
penden y of each other within their respective spheres.” 
7 


| ate, under the Constitution, and when the honorable Senator speaks 


of the States deriving their power from the Constitution, it is by regu- 


: | lation that prescribes what their representation here shall be, and 
he power to expel by two-thirds is an unqualified power. I || 


do not like the term “absolute” in a government of limited powers, || 


proceeds to delegate to these representatives, when organized as a 
Senate, the powers necessary for the maintenance of the Government 
of the Union. 

Mr. SCHURZ. Will the Senator permit me to ask him a question f 

Mr. BAYARD. Certainly. 

Mr. SCHURZ. I do not think that I agree with the Senator from 
Indiana on a great many questions concerning State rights; but is 
it not true, after all, that the Senate of the United States is a creation 
of the Constitution of the United States? Would the Senate of the 
SNecceard States have existed without the Constitution of the United 

States 

Mr. BAYARD. No donbt the Senate of the United States is part of 
the frame-work of the Constitution. 

S Mr. SCHURZ. The Senate, then, being a creation of the Constitu- 
tou-—— 

Mr. BAYARD. Certainly, as a means by which the States were to 
be represented here. 

Mr. SCHURZ. Precisely; the Senate being a creation of the Con- 
stitution of the United States, not established for the purpose of giving 
the States, one sovereignty, diplomatic rcpresentatives near another 
sovereignty, but for the purpose of forming a distinct branch of the 
legislative department of the Government, is not, in so far, a member 
who becomes part of that body also a creation of the Constitution of 
the United States in his political existence f 

Mr. BAYARD. There is no question with regard to the Senate 
being part of the Federal Government, and that it was intended as the 
body through which the States should exercise control as sovereignties 
in the legislation for the Union. That was the intent. The States that 
were to constitute the Union created this instrument, this charter of 
powers, “ to establish a more perfect Union,” and to substitute a na- 
tional Government instead of the Confederation which had existed be- 
fore. But these definitions have been given, I think, accurately by the 
Supreme Court, for the purposes of this argument that I am attempt- 
ing to make, and perhaps before I get through the Senator from Indiana 
will be more fully answered. He was rather anticipating my points, 
that the Senate, sitting as judges of the election, are judges of three 
things, and I like that word “judge.” It recalls to us the temper in 
which we should approach the consideration of these subjects; the 
impersonal, non-partisan, judicial temper with which all these grave 
subjects should be discussed. I feel that I am delivering judgment 
in a case, my only regret being that the argument could not have been 
more full—that my own time and capacity for examination should 
not have been enlarged. But, sir, we should remember that we sit 
as judges on the act of a legislature, on the political act of an inde- 
pendent sovereignty. We are not sitting in jadgment upon the act of 
the candidate. There is where I think my respected colleague who 
addressed the Senate this morning failed to discriminate. We are 
not judgiug of the act of the candidate, Mr. CALDWELL; we are judg- 
ing of the act of the political body that sent him here. It is not his 
act, but it is the act of the political body and its competency to per- 
form it. We judge of three things: of the elections, of the returns, 
of the qualifications of members of this body. What qualifications ? 
Of citizenship, of proper age, of inhabitancy. ‘Those are all unques- 
tioned in the present case. Whose qualifications may you consider— 
the qualifications of the electing body or the qualifications of the can- 
didate elected? Certainly the qualifications of the candidate alone; 
the qualifications of the electing body must be judged by other anthor- 
ity than yours. The Constitution gives this body no power to deter- 
mine the qualifications of the electing body. You are judges of the 
qualifications of the candidate, and what those are the Constitution 
has prescribed, and you may neither add to nor subtract from one jot 
or tittle of that which is there laid down. 

The returns shall state the qualifications, and they shall be in due 
form; they shall be in accordance with the law of Congress preserib- 
ing the time and the manner, and of the State prescribing the place 
where these elections shall be held. 

There is less difficulty upon these two grounds of qualifications 
and returns, but of elections we sit as judges. Judges of what? 
Whether the legislature has chosen ; not why the legislature chose, but 
whether they chose. Did the legislature choose? Waa the body that 
assumed to choose, the legislature of the State? Were the legislature 
present at the time of choice? Were they prevented from meeting by 
force or other means? Was it the legislature? To answer these 

uestions of fact and of law you must consult the constitution and 
the laws of that State to know whether it was the legislature. If 
there be questions of doubt as to the votes cast, as to the absence of 
its members, you must consult their journals and their records. Was 
the election in accordance with law? Congress has the right to regu- 
late as to time and manner. The law of 1866, passed by Congress, is 
the guide of the Senate in that respect. Was that law fulfilled ? All 
these requirements the Senute has a right to insist shall be proven to 
it affirmatively in order that it may declare that the election has been 
held in accordance therewith. The time must be in accordance with 
law ; the manner must be in accordance with law. What we mean 

by “time” is capable of immediate apprehension; what we mean by 
“manner” is simply the method, whether by ballot, or whether, as 
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prescribed by our statute, viva voce. That will appear by the journals 
of the legislature into whose action you are ae 

But, sir, can you inquire into the motives of the legislature as to 
why they east their ballots,or why by their voice they declared their 
wish, which has been recorded upon their journals? Can the Senate 
undertake to try or punish a member of a legislature for bribery or 
any other crime? Can you sit here upon the qualifications of a mem- 
ber of the legislature? No, sir. To know whether he was or not, the 
body of which he is a member is the sole judge, and the Senate of the 
United States can no more infringe the right of the legislature of a 
State to judge of the qualification of the membership to that legisla- 
ture than can the legislatare of a State presume to sit in judgment 
upon the qualification of amember of this body. They are, to use the 
language of the court, independent and sovereign in regard to those 
things which are committed to the charge of each. 

If it is presumed to say that the Senate of the United States can 
assume the jurisdiction te try a member of a legislature for the crime 
of bribery or any other offense, whence is that power derived? Where 
is the letter of the Constitution, where is the intendment that by any 
honest construction can be held to warrant such a power? Remem- 
bée, sir, you are trying the validity of the political act of a sovereign 
and independent State, especially independent of you in the exercise 
of her choice of a Senator. The Senators shall be “chosen” by the 
legisiature. That legislature is elected by the people of the State in 
accordance with their constitution and laws, and the fact is simply, 
bas it chosen, and your power is to ascertain that, and beyond it you 
cannot go. 

How can you sit here and impeach the validity of a political act of 
an independent political community of competent jurisdiction? Can 
you invalidate, or is there a power on earth that can invalidate, the 
decree or judgment of the Supreme Court of the United States, 
although it should be proved that the judgment was procured by the 
bribery and corruption of one or more of its members? No, sir; the 
judgment would stand, it would be valid, it could be pleaded in law, 
and nothing but revolution could prevent its having force. 

A man procures a pardon from the Executive of the United States, 
or of a State, for some heinous crime of which he has been duly con- 
victed. He presents that pardon ; it may be proven the pardon was 
bought with money, a gross perversion of the powers of the Execu- 
tive, a gross breach of trust; corruption may have been the source of 
that act; but the pardon stands, and nothing but revolution can dis- 
regard it, 

These are two instances of political acts emanating from the duly 
authorized source in a political community which cannot be ques- 
tioned, and which there is no power short of absolute revolution to 
overrule. An act of the legislature becomes a law, it stands as alaw, 
ne matter how procured, until repealed. Its repeal cannot remove 
the consequences of the original passage of the act. Such has been 
the solemn decision of our court of last resort in this country in the 
great Cherokee land case in the State of Georgia, and it is in con- 
sonance with the principles of law which I have been endeavoring 
to state. 

But, sir, the States which shall have been thus outraged by corrup- 
tion or wrong have within themselves the powers of self-vindication, 
and we here in the Senate of the United States are not left without 
the right and power of plenary self-protection, because, when the 
wrong has been proved to occur at the instance or by the complicity 
of 2 man who proposes to sit as a member of this body, our power of 
self-protection is ample to expelling him from his seat by a two- 
thirds vote. 

I have said we do not sit here as a court of appeal from the action 
of the legislature of Kansas. We are not in any sense of the word 
the guardian of the State of Kansas. We are the judges of the elec- 
tion of a Senator as to its regularity, as to its form, as to its compli- 
ance with law, but we are not the judges of the wisdom of her choice, 
nor are we the judges of the motives of the body of legislators who 
sent their representative to this place. The right and the duty of 
self-government are in the State. If you remove them, you take 
from the people the spur that will teach them, if they are capable of 
being taught, the necessity of exercising their power of self-govern- 
iment for their own protection. It may well be that, by suffering, and 
suffering alone, will men be taaght, for such is human history. It is 
only by bitter experience that we can learn how to protect ourselves. 

Now, Mr. President, this doctrine of the relation of the States to 
the General Government and of the power of the Senate of the United 
States asa branch of the General Dandeneinih to sit in inquisition 
upon the action of the legislature of a State has been inquired into in 
calm and temperate times by men of learning and experience. My 
inclinations might lead me to follow the easy path, indicated eloquently 
and ably in this debate, of punishing a wrong wherever I see it—of 
adding my contribution toward the purity of the elective system of 
the country ; and I have felt an actual distress in being compelled to 
withhold my vote from a proposition which might tend to purify our 
Government, but which I felt as a delegate with limited powers I was 
not justified in supporting. I am glad to say that no such case as 
this has occurred before. grant that none such other may occur 
again. I trust that the result of this debate and the action of the 
Senate will be such as to teach men that by such corrupt means office 
cannot be retained, even though for a time it may unlawfully 
reached. 

In 1834, not upon the question of the bribery and corruption of 
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a legislature, but under the question of a conflict of rival govern- 
ments in the State of Rhode Island, two parties presented themselves 
for admission to the Senate, Mr. Potter and Mr. Robbins, both citizens 


of the State of Rhode Island, duly qualified as to citizenship, age, and 
residence. 


Mr. CONKLING. That was in 1833. 


Mr. BAYARD. Well, it was in 1834 that the report was made, the 
first session of the Twenty-third Congress. The question as to the 
yt of these two parties was referred to a committee composed 
of Mr. Poindexter, Mr. Rives, Mr. Frelinghuysen, Mr. Wright, and 
Mr. Sprague. I will read a portion of the report of the committee. 
After reciting the constitutional power given to the Senate to be the 
judge of the elections, returns, and qualifications of its own members, 
it proceeds : 

The members of the Senate are to be chosen by the legislatures of each State, 
and the times, oy and manner of holding elections for Senators and Repre- 
sentatives shall be prescribed in each State by the legislature thereof, but the 
Congress may at any time, by law, make or alter such regulations, except as to the 


places of choosing Senators. Congress having passed no law on the subject, we 


must look into the statutes of the several States for those regulations, and conform 
our action to them. 


Since that time Con has by law prescribed regulations, which 
this election has been held to conform to. 


The Senators from each State are equal in number, and cannot be increased or 
diminished, even by an amendmeut of Constitution, without the consent of the 
States respectively. They are chosen by the States as political sovereignties, 
without regard to their representative population, and form the Federal branch of 
the national legislaturs. The same body of men, which possesses the powers of 
legislation in cach State, is alone competent to appoint Senators to Congress for 
the term prescribed in the Constitution. In the performance of this duty, the 
State acts in its highest sovereign capacity, and the causes which would render 
the election of a Senator void must be such as would destroy the validity of all 
laws enacted by the body by which the Senator was chosen. Other causes might 
exist to render the clection voidable, and these are enumerated in the Constitution, 
beyond which the Senate cannot inte its authority to disturb or control the 
sovereign powers of the States, vested in their legislatures by the Constitution of 
the United States. We might inquire, was the person elected thirty years of age at 
the time of his election? Had he been nine years acitizen of the United States? Was 
he, at the time of his election, a Senator of the State for which he shall have been 
chosen? Was the clection held atthe time and place directed by the laws of the State? 
These are facts capable of clear demonstration by proofs; and in the absence of 
the requisite qualifications in either of the specified cases, or if the existing laws of 
the State regulating the time and place for holding the election were violated, the 
Senate, acting under the power to judge of “ the elections, returns, and qualifica- 
tions of its own members,” might adjudge the commission of the person elected 
void, although in all other respects it was legal and constitutional. But where the 
sovereign will of the State is made known through its legislature, and consum- 
mated by its proper official functionaries in due form, it would be a dangerous exer- 
tion of power to look behind the commission for defects in the component parts of 
the legislature, or into the peculiar organization of the body, for reasons to justify 
the Senate in declaring its acts absolutely nulland void. Such a power, if carried to 
its legitimate extent, wonld subject the entire scope of State legislation to be over- 
ruled by our decision, and even the right of suffrage of individual members of 
the legislature, whose elections were contested, might be set aside, It would also 
lead to investigations into the motives of members in casting their votes, for the 
od ge of establishing a charge of bribery or corruption in particular cases. 

‘hese matters, your committee think, properly belong to the tribunals of the 
State, and cannot constitute the basis on which the Senate could, without an in- 
fringement of State sovereignty, claim the right to declare the election of a Sen- 
ator void, who possessed the requisite qualitications, and was chosen according to 
the forms of law and the Constitution. 

These general views are offered to show that contested elections in the popular 
branch of Congress, where the people exert, in their primary capacity, the right of 
suffrage under various limitations and restrictions in the choice of Representatives 
from certain prescribed districts, open a much wider field of inquiry and investi- 
gation than a like contest for a scat in the Senate, which is a body wholly federa- 
tive in its character and organization, and whose members hold their ap Fvewsbl 
from and represent the States as political sovereignties.—Contested i in 
Congress, 1789-1834, pp. 900. 901. 


Subsequently Mr. Silas Wright, of New York, whose eminently ju- 
dicial mind, whose learning and ability, and whose great purity of 
character secured for him the contidence of men of all parties, in com- 
menting upon the reasoning of that report, with most of which he 
agreed, but from part of which he dissented, spoke in respect of this 
very matter of bribery and corruption of members of a legislature 
being competently inquired into by committees of the Senate of the 
United States. He said: 


So, also, in the case supposed by the majority of the committee, of alleged brib- 
ery and corruption. The und has always supposed that a member of a 
legislative body who should accept a bribe was punishable for the crime; but he 
has never understood, nor does he now understand, that the vote of the member 
given under the corrupt influence vitiated the proceeding voted upon, or rendered 
either void or voidable, legal adjudication, such proceeding. The member 
bribed is still constitu y and legally a member of the body notwithstanding 
his corruption, and retains all his rights and all his powers as a member, until 
conviction for the crime ousts him from his seat. 


There was one other case where the power of the Senate was in- 
quired into, and a construction given to their power of investigation 
into the motives and conduct of legislators in oe Senators. 

Mr. MORTON. Will the Senator please state that, in that case of 
Robbins vs. Potter, there was no question of bribery or of personal 
misconduct involved at all? 

Mr. BAYARD. I stated that expressly, that I was glad for the 
character of the country that no such question was raised. It was, 
however, a case in which, not by way of obiter dicta, but in deciding 
the principles upon which they could act, we had an expression 
formal, positive, and exhaustive, on the part of this committee, of the 
powers of the Senate in respect to a case just like the present, where 
bribery and corruption had been alleged or proved as entering into 
the choice by a legislature of a member of this body. 

In 1857 there was the case of Mr. Cameron, of Pennsylvania. 
Allegations were there made that members of the legislature, in vot- 
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ing for him, had voted under corrupt and improper influences. A 
large number of members of one branch of the legislature memorial- 
ized the Senate of the United States, praying an investigation, and 
alleging these facts. The committee made a report which was 
adopted without a division by the Senate. This report says: 

If it be, indeed, true that members of the house of representatives of Pennsyl- 
vapia have been intluenced by corrupt considerations or unlawful appliances, the 


means of investigation and redress are in the power of the very parties who seek 
the aid of the Senate of the United States. t their complaint be made to the 


house of which they are members, and which is the tribunal peculiarly appropri- 
ate for conducting the desired investigation. That their complaint will meet the 
respectful co! ration of that house, your committee are not permitted to doubt. 
If, upon such investigation, the facts ¢ ed are proven, and if they, in any man- 
ner, involve the character of the recently elected member of this body from the 
State of Pennsy!vania, the Constitation of the United States has not left the Sen- 
ate without ample means for protecting itself against the presence of unworthy 


members in its midst. 

It ‘was a the other day by the Senator from Indiana [Mr. Mor- 
TON ] that this had no reference to the power of the Senate to expel, 
but which might have had reference to their power to vacate a seat, 
and that, too, by a resolution similar in character to the one now 
before us. Why, sir, what is meant by “the Senate protecting itself?” 
When the Senate declare that the seat of Mr. CALDWELL is vacant, 
because he was not duly elected, is that the language of self-protec- 
tion? No, sir; it is the judicial declaration of one who sits in judg- 
ment between two parties, himself being independent and disinter- 
ested. When the Senate protects itself, it is not by virtue of the laws 
of Pennsylvania, it is not by virtue of the action of the house of repre- 
sentatives of Pennsylvania, or of Kansas; it is by virtue of the exercise 
of its constitutional power given to it for its self-protection. Clearly 
this language shows that tlie committee had no reference whatever to 
the power to oust a member from his seat by a majority vote, by the pas- 
sage of a resolution declaring the seat to be vacant. It clearly meant 
that the Senate had the power of self-protection in a case in which the 
Senate was the complainant and the individual member was the de- 
fendant, not sitting as a judge, but acting as a party to protect itself 
against the presence of a man unworthy to hold a seat in its councils. 

The argument in the CAMERON case, and the more direct and em- 
phatic argument in the case of Robbins and Potter, are directly in ref- 
utation vf the idea that either of those committees, or that any mem- 
ber of Congress at that day conceived that the Senate had the power 
to inquire into the facts which led to the election and influenced the 
motives of legislators in voting for a Senator of the United States, or 
that they had any other power to get rid of an improper person except 
such as was given them under the vote of two-thirds to expel him. 
There is nothing in the case I have quoted which in any way reason- 
ably can be held to justify the present resolution. On the contrary, 
as the expression of one thing is held constructively to be the exclu- 
sion of another, so the reference to the power of self-protection shows 
that that committee considered that by a two-thirds vote, and by a 
two-thirds vote alone, could the Senate become purged of an improper 
member. 

I am right now if these precedents are right, and such has been 
the unquestioned action of the Senate, so far as action has been taken 
at all, in respect of this almost unprecedented state of facts. You 
have no power, under color of judging of an election, to declare the 
action of a legislature invalid because of the corrupt motives of its 
members. If they voted for the candidate, they chose him, and they 
alone are qualified to choose. 

The rule that fraud vitiates all contracts is not to be applied to the 
present case. Fraud does vitiate contracts; it defeats that good faith 
which the law imports inte every contract; but it is not so where 
there has been dereliction of a — duty or defalcation of a pub- 
lic trust. Where the act is in the nature of an execution of politi- 
cal power, although you may punish the man who committed the 
fraud, nevertheless the act, if committed by a competent political 
power, stands valid and cannot be impeached, nor can it over- 
thrown. This act is one over which the Senate of the United States 
is not invested with power by the Constitution. It is the power of 
the State to choose a Senator. It is simply the power of the Senate 
of the United States to judge whether she has chosen, not why she 
chose, or whom she chose, except in oa to the qualifications which 
are described in the Constitution itself. 

Mr. President, we have had the precedents of the English Parlia- 
ment cited to us here. I do not see how, with reference to the dif- 
ferent systems of our governments, the British government being 
imperial in system, we can adjust their precedents to our system. 
Their precedents do not apply. In the first place, Parliament is a law 
unto itself. The Cou of the United States is a government of 
limited, enumerated, delegated powers. No act committed by it ultra 
those powers has any validity. The committee would apply the 
rule of British law as here cited to our elections, and claim that the 
bribery of a single member would invalidate an entire election; in 
other words, that ninety-nine men voting purely and honestly in the 
San of their public duties could have their action annulled 

the corrupt conduct of a single member. What power would this 
oa to a partisan majority ! 

Now, Mr. President, the Committee oa to adopt, as their rule 
for setting aside elections in the legislatures of the States, this doc- 
trine of the Parliament of Great Britain, that bribery in a single case, 
whether committed by the candidate or not, or with or without his 
knowledge, vitiates the entire election. It is true that this rale is de- 
rived from certain statutes, which are in their effect disabling stat- 






















utes, disqualifying a member from holding his place. Is it not appar- 
ent to us the impossibility of applying this precedent when the 
British Parliament can create any qvalification at its will, and in- 
sist upon its absence ag disabling the member from holding his seat? 
What qualification can the Congress of the United States establish 
save those which are stated in the Constitution? At once you find 
the difference between our-systems. We are fettered by a written 
constitution; the British Parliament is not. It can impose qualitfica- 
tions, and vary them from session to session, and make them at its will. 
This Congress has no such power, and can add no qualification to mem- 
bership in this body save that which the Constitution itself prescribes. 

But granting, for the sake of the argument, the power in Congress 
to establish such a rule for us, consider some of its necessary results. 
A powerful railroad combination, one of tariff protectionists, or of 
heated political partisans, may find in almost any legislature men 
weak enough or wicked enough to accept money for their votes. The 
candidate might be one of the best of men, totally ignorant and inno- 
cent of the wrong, and yet the doctrine proposed would unseat him. In 
other words, every candidate, however honorable and pure, could 
thus become an easy victim to those who are unable by open opposi- 
tion to secure his defeat. 

_ Nor under this doctrine does the extent or influence of the corrupt- 
ing influence upon the result of the election in any degree diminish 
or restrain its effect in totally annulling the election. 

Mr. CALDWELL had a majority of twenty-five votes in the joint 
assembly. The number of votes bought, and which can be specified 
by testimony, so far as I have examined, is less than twelve. Any 
beyond that number were presumed to have been bought. The num- 
ber of votes specifically proved to have been paid for would not have 
changed the result of the election. If the motives of the legislature 
are to be inquired into, it might become necessary to ascertain the 
numberof votes lost to CALDWELL by the purchase of his rivals as well 
as those gained by him. This illustrates the impracticability, if not 
the impossibility, of entering upon such an investigation as it is sup- 
posed by the committee the Senate have the power to institute. 

Mr. President, the British Parliament may have power to create 
these disqualifications, and say that no man shall sit if at his election, 
with or without his knowledge or complicity, a single voter was 
bribed ; but that Parliament can expel, not by two-thirds, but by a vote 
of one-third, or by less than one-third, if they see fit so to provide by law. 
The House of Commons consists of six hundred and fifty-eight members; 
forty members of that house constitute a quorum. Why, sir, in the 
last summer I chanced to visit the British Houses of Parliament, and 
found it was impossible to seat one-half the members of the House of 
Commons in the chamber appropriated for their use. I was tempted 
to ask the reason why the new Houses of Parliament, constructed at 
great expense, were so designuedly made for the exclusion of one-half 
the members. The answer was, that if the building were large 
enough to contain them, it would be impossible to hear sufficiently 
well for the transaction of business; that more than one-half the 
members did not attend, and when important divisions did arise, 
members could go out as others came in for the purpose of casting 
their votes. The British Parliament is unpaid. Probably for that 
reason the same space and accommodation are not necessary, for mem- 
bers do not attend, and spend half their time, or more than half their 
time, absent from its sessions. Perhaps many of them are not needed ; 
but it is useless, as you will see, for the reasons which I have stated, 
to attempt to adjust the precedents of such a body, so constituted, so 
acting, with a body like our own, in which the presence of all the 
members from the States is sedulously sought to be maintained for 
the protection of the States. 

‘There is in the British empire no such body as an independent 
state; there is no such body as the ne of states as inde- 
pendent communities; and the laws that may apply, therefore, to one 
system of government, or the precedents which may be wise and ap- 

licable to one system, cannot be applied to a system like our own. 
The qualifications of electors are as open to inquiry by the British 
Parliament as the qualifications of candidates. I submit that in the 
case of a Senator the electoral body that sends him here is not open 
to question, and I do not think the Senate anywhere has gone far 
enough yet to declare it. Hence it is that as the British Parliament 
has control over the qualifications of electors as well as over those of 
candidates, they can disqualify for bribery. The whole matter is in 
their hands. They are without the trammels which our Constitution 
imposes upon us, and the theory of their government would make such 
trammels inconsistent with its very nature. As I said before, they 
can impose what qualifications they please, and disable a man from 
membership, but we have no power either in the House or in the Sen- 
ate to add to, or alter in any way, the qualifications required by the 
Constitution. 

And, sir, there is another reason why we have no jurisdiction to 
try members of a legislature for bribery. We have no imaginable 
delegation of power to enable us to take cognizance of such an of- 
fense. All we can do is to try the candidate for bis own acts, and 
his acts may be committed in connection with his election; but we 
have no right to try the legislature under pretense of trying him; 
and we do try the legislature when we undertake to test their acts 
irrespective of him. His acts committed in connection with his pres- 
ence in this bedy are within our jurisdiction plainly, but the acts of 
the legislature preliminary and accompanying his presence in this 
body are not capable of being tried by this Senate. If there was no 
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other reason, the very unfitness of this body to adjudicate upon such 
questions of fact and law would of itself be an answer, Under what 
forms would you proceed? How would you sammon the parties 
charged? What rules of evidence would youadopt? We have none 
~f the certainties of pleading ; and all those regulations of testimony 
which the experience of centuries has shown to those who speak the 
English language to be essential to justice, are wanting here. Who is 
vo decide the vexed questions? Where are the men learned in the law 
sitting as aw independent judicial authority in this chamber ? 

Sir, we have none of the machinery for the proper ascertainment of 
law and fact in connection with crimes of that character. We have 
a right, however, when we consider the act of the candidate, the act 
of one of our own members, to judge of that, and we try him, not 
upon a technical criminal charge, not by technical rules, but we try 
him sitting as a Senate, considering our own honor and safety, and 
applying to his case the broadest and least technical rules of equity 
aud justice fer the ascertainment of his guilt or innocence of the 
charges laid at his door. 

Mr. President, two propositions are before us—the one contained in 
the report of the committee to declare this seat vacant and to oust 
the sitting member by a majority vote, and the other to expel him by 
a vote which will require the concurrence of two-thirds; these are the 
two courses open for us. The one is, to say the least, uncertain, 
doubtful, and not only of doubtful expediency but of still more doubt- 
fui right. The other is clearly and unqualifiedly within our just 
power, and which in every respect will vindicate the character, the 
diguity, and the purity of this Senate. 

Why should we embark, for the first time in the history of our 
country, in disregard of the only precedents which can be prodnced 
on this subject, against the doctrine of great aud wise men on this 
subject, upon this dangerous path of forced construction, for the pur- 
ase oi accomplishing a desired end, when, on the other hand, we 
save aclear, unquestioned power, which may be exercised, and can be 
controlled only by our official and personal conscience ? 

Sir, I cannot, in such a case as this, donbt my duty. I cannot, in 
such a case as this, consent to exercise a doubtful power, when one 
clear and unquestioned is open to my vote on the other side. When 
the act to be accomplished is directly to be accomplished, [ am not to 
reach by indirection a result which I can justly reach by a direct 
vote, under clear powers intrusted to me. 

The power of expulsion is clear. Ido not use the term “absolute 
power,” bat I say it is an unqualified power in each branch of the 
Congress of the United States by a majority vote to punish a member 
for disorderly behavior, and to expel him only with the concurrence 
of two-thirds. 

Now, sir, has the sitting member, Mr. CALDWELL, so offended against 
decency, good government, and sound morals as to be unworthy a 
seat in this body? It is not necessary for me in this case to decide, 
and therefore I refrain from considering the question whether the 
Senate can regard the impropriety and criminality of an act as a 
ground for expulsion when it wascommitted before the term of office of 
the individual charged. The alleged acis of bribery and corruption 
of the legislature of Kansas, if committed as found by the committee, 
were connnitted in direct connection with the presence of the sitting 
member in this body. The transaction of bis election had several 
stages. The last stage was his presence in this chamber. It was an 
entire act, a continuing act, culminating in his presence here. If 
bribes were paid in Topeka, they were part and parcel of the mem- 
bership of this body, part of what lawyers term the res geste of the 
case, The disclosures in the testimony of the case before us are in- 
deed shocking. It would seem that the legislature of Kansas had 
embarked upon a system of politics from which truth, and honesty, 
and honor all alike were banished. It has been to me a wonder in 
reading this testimony that society there had sufficient coherence to 
remain even a government in form, when the essentials of a govern- 
ment, that contidence between man and man which inspires the citi- 
zen with either respect or fear for his government, of confidence in 
auything that took the shape of a political act, were so entirely want- 
ing, and that men had not returned to the laws of nature and to the 
rule of simple self-protecting force. Certain itis that every element 
which makes aeliins government possible of existence seems to 
have gone out from that community, if the history of their legislative 
uction, in connection with this senatorial election, is to be taken as 
true, 

Now, sir, what share had Mr.CaLDWELLin allthis? So far as we have 
seen him, I believe I speak but the sentiment of every man in this cham- 
ber when I say that hic disposition seems one of amiability and gentle- 
ness and general kindness; certainly nothing in my intercourse with 
him but has been entirely of that nature. hat has been his part in 
these proceedings which resulted in his election? Has he been a will- 
ing or an nari actor in these frauds? Has he been an senqront 
or innocent, or has he been a guilty participant in these results ? 

Tt has been oe by those who discussed this testimony at some 
length, especially by the honorable Senator from Illinois, [ Mr. LoGan, ] 
that there is such a want of good character in the witnesses. as to 
deprive them of all right to be believed, and we are asked to dismiss 
this case, to refuse to find either one way or the other, because the 
wituesses on both sides are so mutually destroyed by each other’s tes- 
timony as to leave nothing upon which the mind cau rest with moral 
certainty, or with any conviction. But, sir, there are broad and 
philosophic rules relating to human testimony which must control us, 








because a decision must be had, otherwise criminals would go un- 
whipped of justice, and the judge must be condemned when he who 
is guilty is absolved. 

There was a report drawn by Edmund Barke, respecting the class 
of testimony which should be admitted and the rules of evidence that 
should be applied in the great impeachment trial of Warren Hastings. 
There was the absence of all small technicalities, and the presence of 
that philosophy of justice which best recommends itself to the human 
mind. The language of Lord Hardwicke was cited as containing the 
great rule by which testimony should be obtained and applied: 

That the judges and the sages of the law have laid it down that there is but one 
general rule of evidence, the best that the nature of the case will admit. 

Now, sir, what is the testimony, of what class of men is the testi- 
mony that the nature of this case will admit? There was an old 
maxim in regard to cases occurring in disreputable localities, testes 
lupanares in re lupanari. The same rule must apply here. You cannot 
expect that high-minded, pure-hearted men of integrity could have 
knowledge of such transactions as are described in this testimony. 
Such meu could not be brought in contact with such offenses; they 
would not be permitted to have knowledge of them, because knowledge 
brought to them would necessarily result in-the exposure and defeat 
of all such nefarious schemes. In judging of these cases, you judge of 
them by the best testimony of which the case is capable. Here you 
have it; it must be weighed ; a result is obtainable. It is our duty to 
arrive at it. 

I have examined this testimony; I have read it carefully; I have 
weighed it. The weight of testimony leads me to the conclusion that 
the allegations of bribery are not fictions; that they are not the cre- 
ations of personal malice and hostility without facts for a basis. 
I am compelled to believe that large sums of money were paid to mem- 
bers of the Kansas legislature to secure their votes for Mr. CALDWELL, 
and, further, that Mr. CALDWELL had knowledge thereof, and that he 
acted in complicity with his agents. 

It is not necessary for me to do more than state these conclusions, 
premising the statement that they are made after due examination, 
and have been arrived at sadly and with regret, but not the less 
positively. I believe that such facts as proven constitute in thein- 
selves high offenses against republican government; that they are 
fatal stabs at its existence, and render a mar: who commits them, or 
who aids in their commission, unfit and unworthy to sit here aud vote 
for all the States of this great Union. Justice, steady, deliberate, and 
clear-eyed justice, demands his expulsion. 

The Senate is the guardian of its own reputation. It has the power 
to rebuke slander and obtain public confidence and respect ; but it is 
by its acts and not by cheap professions that public respect is to be 
attained. If corrupt men shall be whitewashed by reports of com- 
mittees, if expulsion shall be voted down, where facts clearly proven 
justify it, all denunciations of fraud, all praises of honesty, will be 
mouth-honor, mere breath, and we shall sink, as we ought to sink, in 
the estimation of the country, until at last it shall come to be that 
sensitive men of honor and integrity will refuse to accept membership 
in a body which has proven that it cannot rise to a sense of duty for 
its own vindication. 

Of course in such times guilt will invent schemes to blind aud con- 
fuse public sentiment and opinion by connecting the names of bigh 
and pure-minded men with like offenses to its own, but whatever weak 
inventions of this nature may be resorted to, time will soon destroy 
them. The common sense of mankind, that sense of nataral justice of 
which I believe the people of this country are so capable, will in the 
end detect the true man from the pretender. They will mark the slan- 
derer and they will protect the honest man. But they will rejoico 
over any act of justice that strikes down the cheat and hypocrite from 
the high places of public trust, and take heart and encouragement in 
every positive movement which tends to elevate the character of our 
public men to that high level of personal integrity that is needed to 
make them trusted and beloved in their private relations. 

Sir, the Senate has this question in its own hands ; the effect of its 
decision for good or evil cannot well be overestimated. The respon- 
sibility of each one of us—to the individual whose case we are consid- 
ering and to the country whose eyes are turned upon us—is indeed 
heavy, and we must meet it understandingly. Such considerations 
ange to banish from our minds all feelings but those of high justice 
and patriotic duty, and these will be appreciated by our fellow-coun- 
irymen better when expressed by our votes than by our speeches. 

Mr. THURMAN. 1 move that the Senate adjourn. 

Mr. SHERMAN. Every Senator must begin to feel that the time 
has arrived —— 

The VICE-PRESIDENT. Is the motion to adjourn withdrawn ? 

Mr. THURMAN. Temporarily. 

Mr. SHERMAN. It seems to me that this subject has been debated 
long enough, and that by to-morrow at least we ought to have a vote 
on the two pending propositions, Every Senator has had at least 
ten days during which his mind has been directed to this question 
alone, the only question that has been presented during the session. 
Most of us have made en ments; I among others have made en- 

ts that may soon me away. I should like to know what 
is the desire of the Senator from Ind in ——- to the subject; 
what is his expectation as to when the vote shall be taken. This is 
a subject that may be debated for weeks. I think that, rather than 
adjourn at four o’clock, we had better continue, unless we.can have 
some understanding as to when the vote can be 








Mr. MORTON. My desire is to get through as soon as it can be 
done conveniently. I do not like to press the Senate to a vote in a 
matter of so much importance. I understand there are a number of 
Senators yet to speak—several who do not want to go on to-day. I 
should be — if the argument could be concluded by Wednesday 
evening. Ido not believe it can be before that time. 

Mr. SHERMAN. If we can agree to have a vote on Wednesday 
evening, I shall have no objection. I submit, then, as the rule by 
which the Senate shall be guided in the disposition of this case, that 
before the adjournment on Wednesday evening we shall dispose of 
this whole matter. That will give us two more days for debate. Let 
that be done by general consent. 

Mr. MORTON. I hope that may be done; at the same time I do 
not agree to that except by unanimous consent. I wish to have some 
opportunity to reply to Senators who have spoken. 

Mr. HOWE. I should like to ask the Senator from Ohio what 
public necessity there is for submitting a rule or agreeing to a rule 
now on this matter. 

Mr. SHERMAN. I think it rather a matter of public convenience 
that we should know when we shall probably dispose of this subject. 

Mr. HOWE. I do not know that the public has any convenience 
about it. I may have, and so may the Senator from Ohio, but that is 
private and personal. 

Mr. SHERMAN. 4 will call it a private convenience, so that each 
Senator may know when this matter will probably end. . 

Mr. HOWE. That convenience will be consulted, I suppose, when 
the Senate has discharged its duty in the premises, and I really think 
this matter is altogether of too much moment, the idea of public 
necessity being out of the way, for us to make stipulations now that 
we will vote at any particular time. I have no purpose to take part 
in the debate myself, and I should like to get away from Washington. 
I do not mean to be understood as stipulating that I shall not take 
part in the debate. I have no such present purpose, but I am very 
certain that, in spite of my personal convenience, the Senate ought not 
to be brought to a vote on this case until the Senate has exhausted itself 
upon the question. Iam nota bit afraid of too much being said upon 
it. I think there is more danger of too little than too much being 
said on such a question as that now under debate. 

Mr. SHERMAN. As I do not intend, and I do not think I shall be 
induced even, under any circumstances to participate in the debate, 
as I have substantially made up my judgment and am ready to vote, 
I merely made the suggestion which I have made with a view to pro- 
cure an early vote. I do not desire to prevent any one speaking who 
desires to do so; but it does seem to me that a question of this kind, 
that involves only a comparatively few facts, and a single case, can 
be considered by any intelligent jury in at least nine days. We have 
now epee nine days in discussing the question, and I do not 
think prolonged argument will throw much further light on it; but 
as there does not seem to be common consent that the disenssion is 
about at an end, I shall withdraw all objection to its proceeding. 

Mr. CAMERON. Iam very anxious to dispose of this subject. I 
have some very important matters that require my attendance in 
Pennsylvania immediately. I do not like to leave while the reputa- 
tion and the fortunes of a fellow-member here are at stake; and yet 
I ought to goaway. It seems to me that the Senator from Ohio spoke 
very wisely when he said that nine days onght to be enough to dis- 
pose of this question. I have not seen in any of the arguments much 
difference, and I doubt whether anybody’s opinion will be changed 
by any speech which may be made. I wish that we could get this 
matter disposed of and let us gohome. This has been a hard winter; 
short as was the session, it was a very Jaborious one; the public mind 
has been very much excited by snpposed wrongs done in Congress, 
and I fear Senators, to some extent, have partaken of that impression 
made on the public mind. I doubt whether it would not have been 
better if we had postponed this case until next year, when we could 
have a calm and quiet decision upon the subject; but that is now 
impossible, and I hope we shall end it. Sappose we sit to-night and 
dispose of it. Surely by to-morrow morning we can end the discus- 
sion and have a vote, and the next day, if it is necessary, we can 
take up the case from Arkansas; and that will be the end of our 
business. I put it to Senators, is it not better for us to end this snb- 

ject now, ae go home? I was not in when the motion was made by 
the Senator from Ohio, and do not know its precise terms. I know 
the general idea of it, of course. 

Mr. SHERMAN. The motion that I submitted was a motion that 
could only be adopted to-day by unanimous consent, but I will offer 
it to-day so that it may be taken up to-morrow, that before the ad- 
journment on Wednesday evening this matter shall be disposed of. 

The VICE-PRESIDENT. Is there any objection to making that 


ent ? 

Mr. SHERMAN. If there is an objection, I will simply submit the 
motion now. 

Mr. CONKLING. I should have more objection to such an order as 
that being made by the Senate than I should have to general consent 
being given. I do not understand from the remark of the Senator 
what he means by disposing of this case. There is a resolution be- 
tore us—— . 

Mr. SHERMAN. I meant the two kindred resolutions. 

Mr. CONKLING. Lanticipated that probably the Senator meant that. 
There is but one resolution reus, Another resolution lies contin- 
gently on the table, perhaps to be taken up, perhaps never to be taken 
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up. When that resolution shall be taken up, it involves, first, ques- 
tions of law, upon which I believe no Senator has entered save only 
the Senator from Delaware, (Mr. Ba¥arD,] and it involves also an 
examination of this evidence. Now, I am candid to admit that I have 
had neither the time nor been constrained by duty to go through the 
whole of this evidence, beeanse, whatever it may prove in detail, it 
cannot change my opinion of the right of the Senate to adopt the 
pending resolution. Before, however, | vote upon that resolution, 
which, as I conceive, does invoke with more probability the rightful 
power of the Senate, of course I shall want to look at the evidence far 
enough to determine in my own mind the questions of fact. I think 
this must be the case with other Senators. Therefore, if we agree that 
on to-morrow or the day after we shall vote upon this resolution, and, 
in the event of the pending resolution failing, we shall immediately 
take up the other resolution and vote upon that, I submit to the Sen- 
ator from Ohio that he could hardly reconcile it to himself,and could 
hardly say that the observations he makes about the present inquiry 
would be applicable to that. 

Mr. President, I have only one other word tosay. This is not an 
ordinary proceeding of the Senate. It is not like a bill reported by a 
committee, the chairman of which has it in charge and bas a right to 
urge Senators to come to a vote, as far as he can, at a particular time. 
This is a judicial proceeding. Every man who is here isa judge upon 
a question of law or a juror upon a question of fact, or a judge upon 
a mixed question of law and of fact. We are consulting with each 
other. We are endeavoring to enlighten each other, and, if we can, 
to agree upon something upon which the conscience of the Senate can 
repose. Therefore I suggest, as did my friend beside me, [ Mr. Hows, 
that it is one of the last of all instances where an attempt should be 
made to control the question by the ordinary modes of parliamentary 
proceeding. It is a case, I submit, to which these rules do not apply ; 
® case in which no Senator is responsible more than every other Sen- 
ator; a case with which no Senator is charged any more than any 
other Senator. I hold myself bound, as much as the Senator from 
Indiana who reported the resolution is bound, to know the law of this 
case, and to assume all my responsibility before I vote upon it. I can- 
not put it upon him or upon the conmittee, or upon anybody else, 
even in the sense in which in ordinary matters we may confide in 
committees and in each otber. Therefore, while I should be glad to 
see this matter disposed of as soon as may be, while I should be very 
glad to be relieved from this session, which I evidenced by submitting 
a resolution the other day to adjourn finaly on a day which has 
already passed, I doubt very much whether the good order or the wise 
result in the case will be promoted by attempting, under the rule of 
the Senate, or under any agreement to be obtained now, to fix a par- 
ticular time when we shall vote upon either resolution, and especially 
upon that resolution, which bas not been considered in respect of the 
facts which are to support it, or in respect of the law which must 
govern it. 

Mr. THURMAN. It seems to me very obvious that we can make no 
agreement by unanimous consent, and I begin to be very doubtful 
whether any order of the Senate can be made to bring this case to a 
final issue. For myself, I desire to take up a very little time of tho 
Senate by a brief statement of the reasons that bring me to the vote 
I shall give. I think that almost everything that can be gaid on this 
case has been said. The argument is very nearly or quite exhausted, 
and alinost all that any Senator could wish to do would simply be, in 
vindication of himself for the vote that he should give, to state the 
reasons that bring him to his conclusions. That is ali that I desire to 
do. I shall not take half an hour of the time of the Senate, probably 
not twenty minutes, simply to state the reasons that bring me to the 
conclusion at which I have arrived. 

Now, sir, in regard to the testimony of which the Senator from New 
York has spoken, laying aside other things, upon a question of so grave 
a nature as this, that arises for the first time fairly before the Senate, 
and uader circumstances that of all others are best calculated to enable 
us to arrive at a correct conclusion, I have felt it my duty to read every 
word of this testimony with my pencil in my band. I do not know 
what other Senators have done. 

I heard a remark awhile ago that every Senator had no doubt made 
up his mind, and that further discussion was unnecessary, or something 
of that kind. I should be very sorry indeed if every Senator had 
made up his mind. It may be thatothers may be more gifted than lam, 
but I will say this: no legal question that I ever considered has given 
me such serious trouble as this; and the very fact that the best minds 
of the Senate, without any regard to party lines, are divided in opinion 
upon this question—that the Senate is not in any way divided by party— 
shows the difficulty of the question and the importance of its thorough 
discussion. If there are Senators who have long ago and before discus- 
sion made up their minds,I pray them toreconsider what they have done; 
I pray them not to jump to a conclusion, nor to allow conclusions at’ 
which they have jumped, withoat consideration and without hearing 
all the argument, to bind them when they come to give their votes. 

This is a question whose gravity can scarcely be overestimated. It 
is a question which comes before the Senate under circumstances that 
enable us to make a precedent that perhaps will govern in all time to 
come; for the gentleman who is now on trial before the Senate is one 
who, in the language of the Senator from Missouri [Mr. Scuurz] the 
other day, has not an enemy on this floor; a gentleman covrteous in 
his manners, kind, respectful, and modest; without one single man on 
this floor whom he has ever offended; a gentleman whose question 
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divides the Senate, without regard to party at all; and, therefore, I 
repeat that never in the history of this Government, perhaps never in 
the future, was there or will there be so fair an opportunity to decide 
a great constitutional question by the light of reason, devoid of pas- 
sion and party prejudice. : R 

Mr. President, I do not wish to occupy the time of the Senate with 
saying more. I have opinions on this question that are the result of 
much reflection, of long study, and of no little reading. I can very 
briefly state them to the Senate, and some time to-morrow, when it 
may suit the Senate to hear them, I shall be glad to do so. For the 

yresent, the Senator from Georgia [Mr. Norwoop] desiring to speak 
in the morning, I give way to him that he may move to adjourn. 

Mr. WEST. If the Senator from Georgia will allow me, I wish to 
offer a resolution that I should like to have read, with a view of hav- 
ing it printed and getting it before the Senate to-morrow morning. 

The VICE-PRESIDENT. Does the Senator from Georgia yield the 
floor for that purpose ? 

Mr. NORWOOD. Yes, sir. 


COMMITTEE ON LEVEES OF THE MISSISSIPPI. 


Mr. WEST. I offer the following resolution : 


Resolved, That the Select Committee on the Levees of the ae River be 
authorized to sit during the recess, and to investigate and report upon the condition 
of the levees of the Mississippi River; also upon the propriety of the Government 
of the United States assuming charge and control of the same, with a view to their 
completion and maintenance ; and that they have pens to employ a clerk, and 
that the expenses attending this investigation shall aid out of the contingent 
fund of the Senate, upon vouchers approved by the chairman of the select com- 
mittee aforesaid. 

I ask that the resolution lic on the table and be printed. 

The VICE-PRESIDENT. That order will be made, if there be no 
objection. ; 

Mr. NORWOOD. I move that the Senate do now adjourn. ; 

The motion was agreed to; and (at four o’clock and twelve min- 
utes p.m.) the Senate adjourned. 


IN THE SENATE. 
Turspay, March 18, 1873. 


Prayer by Rev. J. P. Newman, D. D. 
The journal of yesterday’s proceedings was read and approved. 


MISSOURI SENATORIAL ELECTION. 


Mr. BOGY. I rise, Mr. President, to a question of privilege. 

The VICE-PRESIDENT. The Senator from Missouri will proceed, 
if there be no objection. 

Mr. BOGY. Yesterday, while absent from my seat here, and in the 
Supreme Court room, a memorial was presented from citizens of my 
State alleging that my election as a Senator of the United States from 
the State of Missouri had been obtained by the use of improper means, 
by bribery and corruption. I feel it due to myself, as a Senator on 
this floor, and due also to my State, to detain the Senate for a few 
moments f give a brief explanation of this really important question 
to me and to the State which I represent in part on this floor. 

I repeat, Mr. President, that I look upon a matter of this character, 
as developed in the discussion of the case of another gentleman, a 
member of this body, as a question of very great importance, affect- 
ing the character of every individual Senator on this floor, and thereby 
striking at the very body itself. I have appreciated much the 
remarks that have been made by distinguished gentlemen here in 
regard to the high character this body should maintain before the 
country and before the world. I participate in those feelings myself, 
and I feel mach humiliated that any portion of the people whom I 
represent upon this floor should place me in the position which I now 
occupy by the presentation of this memorial. 

I was elected a Senator from the State of Missouri, I think on the 
15th of January. It is true our contests in the West for this distin- 
guished position, as is known to western Senators upon this floor, 
are always attended by heat and animation, and success is no eas 
matter. The contest in my State of course participated in a very high 
degree in this excitement. It has been stated very generally that 
money was used in that contest; but at no time was I or any of 
my distinguished competitors charged with having used any money. 
One person came in as a candidate, of no political distinction, and ac- 
cording to a phrase which has been used upon this floor, of no politi- 
cal status, a man of large fortune, who, it was stated, had made up 
his mind to buy a seat as a Senator from the State of Missouri. Im- 
mediately after the election this resolution was introduced in the 
legislature : 

Whereas it has beep reported that money has been used in the senatorial con- 
test: Therefore, 

Be it resolved, That a committee of five be appointed by the speaker, with power 
to send for persons and papers, and report to this house at as early a day as practi- 


cable if there has been money used to advance the interest of any of the 
aspirants. 


It did not connect me with this report, or any of my competitors, by 
name, The object was, as will be made manifest in a few moments, 
to reach another individual who had aspired, but who really was not 
classified in our State as an aspirant for the Senate. This resolution 


was adopted. A committee was ——— consisting of five mem- 
bers. It will be seen in a moment how it was composed and why it 
was thus composed, and consisted of five of the most intelligent and 
worthy members of our legislature. After nearly one month, or per- 
haps fully one month—I am not prepared to state the exact time—it 
made the lengthy report which I hold in my hand, lengthy as to the 
testimony, but brief as to the mere report itself. I will read it, so 
that the Committee on Privileges and Elections may have the full 
understanding of the case as it is understood at home: 


MAJORITY REPORT. 


Mr. Speaker: Your special committee, to whom was referred house resolution to 
investigate certain reports that money had been used in the senatorial contest, 
have investigated the same, and most respectfully beg leave to submit the follow. 


ing report: 

After a thorough and full investigation, giving the latitude of inquiry, 
allowing all questions to be propounded that any member of the committee should 
see proper, and compelling witnesses to answer the same : 

First. Your committee find no evidence, either directly or indirectly, to crimi- 
nate the Senator-elect, Hon. L. V. Bocy, and we fully exonerate him. 

Secondly. We further find that George P. Dorris, of Sairt Louis, did attempt to 
bribe two members of this general assembly, by the offer of $1,000 each, to wit, 
Hon. W. 5S. “a of Wright, and Hon. Charles H. Morgan, of Barton, to induce 
them to vote for him (George P. Dorris) in the democratic caucus for United 
States Senator; and we also find that said Dorris placed money in the hands of 
other parties, who are not members of this legislature, to advance his (George 
P. Dorris’s) interest in the election for Uni States Senator. We find no evi- 
dence which, directly or indirectly, criminates in any Manner whatever either 
Mon. John 8S. Phelps, Francis P. Blair, jr., John B. Henderson, Thomas L. An- 
derson, George G. Vest, General Cockrell, General Craig, Thomas C. Reynolds, 
James I. Birch, William A. Hall, Governor Silas Woodson, William B. Napton, 
A. W. Slayback, Nathan Bray, or Norman J. Colman, and woe fally exonerate 
them from such charges. 


The gentlemen whose names I have just read were not all candi- 
dates, but their names had been mentioned and voted for. 


Thirdly. We find from the evidence that no member of this assembly received, 
directly or indirectly, any money or consideration to influence his vote in any man- 
ner whatsoever in the senatorial contest. 


‘ourthly. For farther facts, we refer you to the evidence herewith transmitted to 
the house, 


which I hold in my hand. This report is signed by Mr. Newman, 
who was the mover of the resolution in the house; by Mr. Bell, repre- 
sentative from the city of Saint Louis; by Mr. Walker, a representa- 
tive from the county of Howard, one of the oldest and wealthiest, 
and, I might use the expression, most moral counties in the State ; 
and by Mr. Sorrell, from the county of Maries. With this there was a 
minority report signed by Mr. Headlee, the only republican on the 
committee. This minority report, which I will not read in full, as it 
would take too much time, contains these expressions : 


And it also appears from the testimony taken before your committee that a 
large sum of money, to wit, the sum of 315,000, was brought to Jefferson City 
shortly prior te the election of Senator as aforesaid, by one Thomas Dorris, aud that 
a considerable portion of that amount was used, or offered to be used, to advance 
the interest of some candidate for the office of United States Senator ; and that 
the testimony, in part, goes to show that said money was intended to advance the 
claims of one George I’. Dorris, and, in part, goes to show that it was designed to 
be used to advance the claims of L. V. Bocy. That on this issue the testimony is 
not satisfactory, and the undersigned states that, against his consent, a majority 
of said committee decided, on the 8th of February, 1873, to close the doors against 
further investigation by said committee, and make report to this house, by reason 
of which the undersigned was unable to obtain testimony clearly showing by 
whom said $15,000 was farnished or for the advancement of whose election it was 
intended and partly used. 


This minority report being thus made I felt it my duty then to 
address to the legislature the following letter, which I find in the 
memorial itself, which has been sent to the Senate : 


JEFFERSON City, February 17, 1873. 


. The folowing communication from Mr. Bocy, Senator-elect, was read to the 
Ouse : 


Dear Sir: I feel it to be a duty both to the legislature and to myself, and, in- 
deed, I may say to the State, that I should no longer maintain the silence which 
has up to this time been observed by me in relation to the cha of bribery and 
corruption in connection with the election of United States Senator. - I was at 
Jefferson City at the time the resolution was introduced in the house, it being my 
intention to spend some days h to make an examination into the condition of 
the “ oo question,” in which the southeastern counties are very deeply 
interested, I being anxious to pay back to this portion of the State a debt of grati- 
tude for the strong support given to me by the members from tbat section. I desired 
to get this information to enable me to do something in Congress to clear up this 
(to that section of the State) most im nt question. 

As soon as I was informed of the introdution of this resolution, I immediately 
determined to leave Jefferson City so that the committee should be at perfect lib- 
erty, so far as I was personally concerned, to make such investigation as it might 
deem proper, and due to the and to myself, and leaving no one to rep- 
resent me before this committee. 

From that day to this I have been ve, excepting the expression of the wish 
that you, as speaker, should appoint a committee on which pone of my political 
friends should be placed. The committee you selected I think was judicious. It 
was composed of two members who for General Blair, one for Governor 
Phelps, one republican, and one (Mr. Walker) who voted for me on the last ballot, 
after his first choice, Judge Napton, was d s 

With this committee I was and am yet . Isent them word by telegram 
that if the committee, or any member of it, desired my presenee and my testi- 
mony, I would at once This committee has aie a report, signed by four 
out of five of its members, in which I am completely and entirely exonerated. If 
the testimon See tea aca I have no other 

yond a doubt, to ane fair and impar- 

testimony was given before this committee implicating 
me in the charges so freely and wantonly made by my political enemies. Never- 
minority rot in which, by — 
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Missouri Republican, with singular personal malevolence, also makes the same 
charge. 

A Senator from this great and proud State, heretofore represented in the Senate 
of the United States by a long list of distinguished characters@®hould be irreproach- 
able and above suspicion. And as I know that there lives not a human being on 
earth who can truthfully say that I approached him in an improper manner to get 
his support for Senator, as I deny all combinations of any kind whatever with 
any one of the different persons whose names have been mentioned in connection 
with the place of Senator, I desire that au opportunity be given to every one who 
may know any fact in connection with these charges to come forward aud make 
his statemen 

If I may be allowed, I will only ask one condition, that this be done speedily, 
and limited to this week, as it will soon be my «duty to proceed to Washington 
City, to attend the meeting of the Senate usual at the inauguration of the Presi- 
dent, for the confirmation of Cabinet appointments. 

It is due to asovereign State that on an occasion like this it should be fally rep- 
resented in the Senate, and itis for this reason, and none other, that I desire the 
investigation to be closed at an early day. An rson who acted as my friend 
during the canvass will attend as soon as notified, and I shall waive all question 
about the right of the committee to examine my bank-account—cashier or presi- 
dent ofany bank with which I have done business. 

Will you, Mr. § er, have this communication read to the house, so that it 
may take such action as it may deem proper at an early day ! 


1 with great res ours, very truly, 
— os ae ” LEWIS V. BOGY. 


Hon. Mr. McILHANEy, 

Speaker of the House of Representatives. 

This letter, I will remark to the Senate, became necessary in con- 
sequence of the statement contained in the report of the minority of 
this committee, in which Mr. Headlee says: 

That on this issue— 

In relation to Dorris— 


the testimony is not satisfactory, and the undersigned states that, against his con- 
sent, a majority of said committee decided, on the eth of February, 1873, to close the 
doors against farther investigation by said committee 

Mr. Dorris had never been examined, because from the time the 
committee was raised he could not be found. He had left his home 
in Saint Louis to-attend, as if was reported, to his private business, and 
consequently was not to be found by the sergeant-at-arms. About 
the time the report was made he returned to his home. As soon as 
the reports were made I went to Jefferson City and asked the legisla- 
ture to re-open the investigation, so that Mr. Dorris might be examined, 
and also that my bank-account, that had never been examined before, 
should also be examined. The investigation was re-opened, and Mr. 
Dorris was examined, and my bank-accounts were examined for 
months prior to the election and for a long time afterward. I was en- 
abled to trace not only the amount of money that I paid, but every 
dollar to the person and the object for which money had been paid 
by me. The committee therenpon made another report, re-aflirming 
their first report, and asked to be discharged. That report was unani- 
mous, and it was adopted by the legislature. This is the second 
report of the committee: 

Mr. Speaker: Your special committee of senatorial investigation, to whom were 
recommitted the majority and minority reports of same, have examined the fol- 
lowing witnesses: E. C. Breck, S. G. Kitchen, and George P. Dorris. Your com- 


mittee find no evidence to change their former reports. 


Respectfully submitted. HENRY NEWMAN. 


JOHN WALKER. 
NICHOLAS M. BELL. 
E. J. SORRELL. 
S. W. HEADLEER. 

Four democrats and one republican (Mr. Headlee) signed this re- 
port. It was submitted to the house. A vote was taken, and the 
majority report was adopted by a vote of 61 to 22. This resolution 
exculpating me was then passed : 

Mr. Chandler offered the following resolution : 

Whereas the special committee appointed by the house to investigate the charges 
of corruption and bribery of members of the twenty-seventh general assembly by 
candidates for the oftice of United States Senator in the late senatorial election, 
have made a thorough and searching examination of said charges ; and 

Whereas said investigation has failed to connect the Senator-elect, Hon. 
Lewis V. Boey, with any attempt to corrupt or bribe any member of this assembly 
Rota That said election: ‘Therefore, se ah 

That it is the sense of this house that said investigation fully exoner- 
ates Hon. Lewis V. Bocy from all suspicien of having used any corrupt means 
to secure his election to the distinguished office of United States Senator, and that 
our confidence in his purity and honesty is unimpaired. 

Resolved . That a copy of these resolations be transmitted by the clerk of 
this house to each of our Senators in cone anda copy to the President of tho 
Senate, with the request the same be laid before that body. 

This was adopted by a vote of sixty-odd to twenty-odd, and was 
laid by yourself, sir, some time ago, before the Senate. 

This matter was then thought to be ended. I had left the city of 
Jefferson for my home. Some time afterward I heard of an effort 
being made, that the republican members were getting up an out- 
side memorial which has at last found its way to this body. I fur- 
thermore heard at the time that the gentleman who had signed the 
report, Mr. Headlee, refused to sign that memorial, as it was his duty 
@to refuse, as he bad joined in the report which had been made before 
by the committee; nevertheless, I saw cfterward that he addressed 
a letter to the Senator from Indiana, who is chairman of the Com- 
mittee on Privileges and Elections, stating that he had not signed 
that memorial because he was absent from the city of Jefferson. Be 
that as it may, my information was different, Of course I do not 
know of my own knowledge whether my information be correct or not. 

Now, sir, this question comes up in this body. A memorial, which 
I will not detain the Senate to read, couched in very general terms, is 
presented, not asserting that the memorialists can prove anything, but 
simply that the investigation was not sufficient, that the legislature 
did not give them sufficient opportunity, and that a resolution offered 
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by a certain member of that legislature was voted down and another 
one was adopted. These things may be, and I presume are, all true. 
The democrats had the majority iu the legislature, and they. believed 
that their resolution was safficiont, a» it certainly was. 

Now, Mr. President, this matter assumes an aspect of great im- 
portance. Here is a State with as bright a record as any State in the 
Union, whose escutcheon is as clear of stain as that of any sister State, 
and which has never been charged, in all its great political contests 
for the fifty years past, with anything that at all indicated corruption. 
Here is a legisiature where a person, as was reported, went with a 
view of bnying hiselection. It resisted all the temptations presented 
to it, and the gentleman obtained but one vote in the caucus, and 
that the vote of an honest man, an old farmer from one of our distant 
counties, who voted for him because he had known him for years. 
There has been no charge of corruption made against the man who 
voted for Mr. Dorris. Here is a legislature which was beyond the 
reach of improper influence, and which, as soon as it was reported that 
money had been used, at once adopted a resolution of investigation. 
The committee was composed, as i state in my letter, of men divided 
among the different parties, excepting that my own friends were not 
represented upon that committee. That committee sat for about one 
month, and produced, as you will see, sir, this large book of testimony, 
which amounts to nothing at all, and is mere trash. Every man in 
the city of Jefferson, every dead-beat, every loafer, everybody that was 
supposed to know anything, was examined. 1 returned to my own 
home, attended to my private business, and let them do as they 
pleased, being represented in no shape, way, or form before that coni- 
mittee, Nevertheless, the matter comes before this body at this day ; 
and it has come to this, that no Senator on this floor is safe if vagne 
charges of this kind can be presented by A B and C D, and enter- 
tained by this body. Are we to be thus exposed and at the merey 
of bad men and a press disposed to vilify every public man ? 

Ido not, Mr. President, see how the matter can be avoided, or a 
remedy for the evil; but, under the circumstances, I think I may well 
claim as a right, due to me and to my State, that the Committee on 
Privileges avd Elections should at once take this matter up and make 
a report to this body. My legislature is yet in session. It has given 
no evidence whatever of a disposition to shield anybody or cover up 
corruption, the say-so of these men to the contrary. If there has 
been any corruption practiced, there is the body to investigate that 
matter, and we are not here, while it is in session, authorized to go 
back of a report made by a committee of its own body, and which is 
sustained by a large majority. Can the Senate of the United States 
do this? I think not. i may be sensitive on a matter of this kind, 
because if I have any reputation at all, I may say, without any self- 
exaltation, it is that of a — and honest man, though an ardent 
politiciaun—perhaps too inuch so; but I have never been charged here- 
tofore with anything like corruption in any of my political acts. 

I hope that the committee will take up this matter soon and make 
their report, as Lask for the fullest investigation. I do not like to be 
held up before the nation as a man who obtained his seat in this dis- 
tinguished body improperly. I cannot afford to ocenpy that position 
for the next eight or nine months. Neither ean my State afford to 
vecupy that position. I cannot vote to expel or retain any member 
of this body while I myself am a subject of investigation. I hope 
the Senate will sustain me in asking to be excused from voting on all 
such questions. 

I repeat, Mr. President, that I desire the committee to act speed- 
ily and thoroughly. 


AGRICULTURAL REPORT. 
Mr. ANTHONY. I submit the following resolution : 


Resolved, That the Commissioner of Agriculture be directed to communicate to 
the Senate bis last annual report, with the accompanying papers, 

Mr. SHERMAN. Is that according to law? 

Mr. ANTHONY. It should be communicated to Congress, but was 
not communicated at the last session of Congress. 

Mr. SHERMAN, Isit right for the Senate of the United States to 
call upon an officer of the Government of the United States to com- 
municate a report which, by law, should be communicated to Con- 


ress 

Mr. ANTHONY. There is no law against its being communicated 
to the Senate. The object is to have the report printed ; and appre- 
hending that the strict constructionists, who will not allow us to pre- 
sent a petition, might object to our ae a report that was pre- 
sented to Congress, I offered this resolution, that the report might be 
presented to the Senate and that we might order the usual number 
to be printed. It will be a very great inconvenience to that depart- 
ment of the public service if the report is not printed. I thought I 
should accommodate myself to the views of my friend from Ohio if I 
proposed to direct that the report be communicated to the Senate. 

r. SHERMAN. I will not make any objection; perhaps it would 
be impolite to do so. The officer can do it if he chooses, but he is 
under no obligation to do it. 

Mr. ANTHONY. The resolution reads “ directed,” 

Mr. SHERMAN. We have no power to direct him. 

Mr. FERRY, of Connecticut. I object to its consideration to-day. 
Mr. ANTHONY. The Commissioner has no objection to doing it. 
Mr. FERRY, of Connecticet. I object to the whole thing. 


The VICE-PRESIDENT. The Senator from Connecticut objects to 
the consideration of the resolution, aud it will lie over. 
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ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
subinitted by Mr. Morvron on the 6th instant: 


Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a 
seat in the Senate of the United States by the legislature of the State of Kansas. 

Mr. NORWOOD. Mr. President, it might be supposed from the 
manner in which the honorable Senator from Obio [Mr. THURMAN] 
yesterday gave me the floor for this morning, that I had made prep- 
aration upon this question ; but I beg to say that, unfortunately, such 
is not the case. I wish I had prepared myself in some degree pro- 
portionate to the importance of this question; but I have not been 
able so todo. Having been a member, however, of an investigating 
committee which had under consideration similar legal questions, if 
not similar facts, to those involved in this case, I desire to express my 
views upon the legal points at this time ; and if the other case should 
arise, there will then be nothing for me to do but to discuss the facts. 

Unfortunately for us and for our guidance, we are left without a 
precedent in authority; but, fortunately for the country and for 
the henor ef the American name, we have also been left without a 
parallel in its facts. We are, therefore, remitted to reason and con- 
science, We have no other guides or lights by which we can be di- 
rected in coming to a proper conclusion in the final determination of 
this case. 

It is hardly necessary for me to go into the cases that have been 
cited in order to show that we are without a precedent, but I will 
iake a casual allusion to some of them. 

The case of Potter against Robbins, which stands, in proceedings of 
this kind, like the case of Shelley in matters of real estate, and is 
always referred to as a standard case, is, in my judgment, not appli- 
cable. That was a case in which Mr. Robbins, in January, 1833, was 
clected by a legislature of Rhode Island a member of this body, and, 
in October, 1833, another legislature elected Mr. Potter. The question 
came before the Senate upon this state of facts. Both Senators pre- 
sented their credentials, and the question had to be decided primarily, 
and mainly, which was the legislature; and that was in fact the only 
direct question involved in that case. The Senate held that the legis- 
lature that acted in January, 1833, and elected Mr. Robbins, was the 
constitational body, and upon that finding seated Mr. Robbins, and 
the contest there ended. Jt is true that in that case there is much 
learning set forth by the committee pro and con, first by the majority, 
and then by the minority, Mr. Silas Wright, in submitting his views; 
but that case has nothing to do with the facts in this, and however 
much that learning may be used for the purpose of elucidation or 
illustration, we can make no application of it here except in the same 
way. There was no charge of any misconduct on the part of either 
legislature or any member of either legislature, and, therefore, I dis- 
miss that case as having no bearing upon this. 

The case of Mallory agains$ Yulee, which has been cited by some 
Senators, was simply a question as to whether twenty-nine votes cast 
as blanks should be counted. There was no charge of bribery, no 
charge of corruption. It was simply a legal question as to what was 
the effect of votes cast in that way. 

The case of Mr. CAMERON, in 1857, approaches nearer to the facts of 
this case than any other that we have on record; but still that has no 
application to this. The report of the committee, and the ‘ecision of 
the Senate ov the report of the committee, was simply this: There 
being a vague charge of corruption on the part of Mr. CAMERON, or 
of the members of the legislature, or both, and there being no facts 
given, the Senate merely resolved that it would not send out a roving 
commission to hunt up the facts, which, if they existed, it was the duty 
of that legislature to investigate and bring to the knowledge of the 
Senate. In other words, the Senate simply refused to convert itself 
into a detective officer. 

So that, as I said, Mr, President, we are without a precedent, and 
we have no guide in this case except our own reason and our own 
consciences. We are the jurors and the judges te determine, first, 
what are the facts, and then, what is the law applicable to those 
facts. In doing this, it is of the utmost importance that we bear in 
mind the single issue that is presented for our consideration. That is 
important in the investigation of all cases, and is especially impor- 
tant in the investigation of judicial cases. We are now acting as 
judges. Many collateral issues, according to my judgment at least, 
have been brought into this discussion ; many illustrations by way 
of argument have been produced, and they are caleulated to confuse 
us, to lead us astray, to draw us from that straight and narrow path 
which we should travel, and which, if we do not travel, like Pilgrim, 
we shalli on the one hand sink in the Slough of Despond, or, on the 
other, get enchained in the Castle of Despair. We must not allow our 
judgments to be affected by these side issues in determining this great 
question. It is a great, fundamental, constitutional question, that 
lies deep and dark at the very base of our Government. It is to my 
mind one of the most important questions that the Senate has ever 
been called upon to consider. And that is my apology for rising to 
address the Senate. I believe it to be the duty of every Senator on 
this floor who has a conviction on this subject to express it. As the 
Senator from New York [Mr. CoNKLING] said on yesterday, we are a 
bench of judges in consultativn; and I shall be happy to hear the 
views of any Senator, however briefly they may be expressed. 

1 have said that collateral issnes have been presented here, and I 


“bow propose to get rid of them before I proceed to the main question. 





The first false issue we have presented to us is the danger to our 
system of government, and especially to the rights of the States, if 
the Senate shoul@exercise the power which is called for by the reso- 
lution that has been reported by the Committee on Privileges and 
Elections. We are called upon to hesitate, because there is danger 
ahead if we exercise that power. Well, sir, as I apprehend, there are 
dangers on either hand. There are dangers if we do not exercise that 
power, and there are dangers of equal import if we do exercise it. 
But what of that? What have our apprehensions to do with our 
judgment? I repeat, we are judges. What would any Senator on 
this floor say of a judge on the bench who, instead of being guided 
by authority and by law, should consult his apprehensions of danger 
tocome? What would he think of a judge who would stop to con- 
sider what the effect of his ruling might be upon himself in some 
future case, or upon a friend whose interests might be involved in a 
like case? Sir, no pure judge will allow such considerations to shape 
his judgment. As a judge he must pronounce the law. And so with 
us; no party considerations should influence us; no dangers to a 
minority should enter into our consideration ; no probable change 
of political power in the future should influence our determination. 
We are here to say what is the law on the state of facts presented by 
the committee, and we have no right to consider consequences, politi- 
cal or personal. 

Dangers are around us. If we adopt the resolution of the commit- 
tee, then it may be possible that in some future question like this, in 
high political excitement, some Senator might be unlawfully deprived 
of his seat. But if, on the other hand, we decide that that resolution 
is wrong, then the Senate of the United States itself may become the 
refuge of scoundrels, a sanctuary for criminals. 

If in the case of the judge upon the bench the law works a hardship, 
it is for the legislature to correct the evil. In this case, if the law as 
we may lay it down endangers State rights or works evil to the Sen- 
ate, then it isin the power of the people, through their legislatures, 
three-fourths of them concurring, to adopt such amendments to the 
Constitution as will correct the evil. 

Therefore, Mr. President, I say [do not stop to consider what are 
the dangers surrounding us. I am looking simply to the question of 
law as my judgment conceives it, and I intend upon that judgment to 
cast my vote, shutting out of view all apprehended dangers. 

Another collateral matter is raised by an interrogatory propounded 
the other day by the Senator from Pennsylvania [ Mr. Scorr]} to the 
Senator from Missouri,(Mr. Scuurz,] when he was addressing the 
Senate. The question was this, as I remember, and if I be in fault I 
hope the Senator from Pennsylvania will correct me: When the Sen- 
ator from Missouri was discussing the power of the House of Repre- 
sentatives to investigate the acts of the electors of the members of 
that branch of Congress, the Senator from Pennsylvania asked him 
whether a committee of the House of Representatives, or the House 
itself, could investigate the fact that an elector for a member of the 
House had procured bis naturalization-papers by bribing a member 
of the court. What bearing has that upon this case? It has none, 
and yet it is caleulated to mislead, unless we understand the import 
of the question ; and I now propose to show the parallel between the 
case put by the Senator from Pennsylvania and the case of an elector 
of a Senator to this body. The House of Representatives cannot in- 
vestigate that question, and why? The action of the court in grant- 
ing the naturalization-papers is a judgmentof that court. A petition 
is presented by a party desiring to be naturalized; the facts are 
brought to the inowledge of the court; the court passes upon the facts, 
and that becomes a judgment of the court ; and it is a very well-settled 
principle of law that you cannot in any collateral! proceeding attack 
the judgment of a court. This rule would hold in the investigation 
which would be instituted by the House of Representatives. But now 
comes the parallel. When that elector has been naturalized and he 
casts his vote, then the Honse of Representatives may inquire whether 
that vote was obtained by bribery. They cannot go back of his 
naturalization ; but when he becomes an elector, and stands upon the 
same footing as a native-born citizen, you can investigate the fact as 
to whether he has been bribed, just as in the case of one native-born. 
And so as to an elector for a Senator. While you cannot go back of 
the act that makes that man an elector in the legislature, yet when 
he becomes an elector, when he is seated as a member of the legisla- 
ture of the State by the action of that legislature, then his act as an 
elector may be the subject of investigation, and you may inquire in 
that case, as in the case of an elector of a member Of the popular 
branch of Congress, as to whether his vote has been induced by 
bribery. 

Another issue that has been raised is as to whether the Senate 
would have the power to investigate a case and to vacate a seat if ag 
Senator had secured his seat by a promise of office to a friend, or by a 
promise of his influence to secure an office. 

Mr. SCOTT. Before my friend leaves the other point, as he called 
my attention to it, with his permission I will say to him that he ap 

rehended only in part aia of the question which I put to the 
Bisneer from Missouri. ile we agree that the judgment of the 
court cannot be inquired into for the pu of setting aside the right 
of the naturalized citizen, the Senator forgets that my question had 
in it two elements. The report of the committee took the ground 
that one bribed elector would set aside the whole election; and my 
qnestion went to the point whether, even if you could inquire into the 
judgment and show that one of three judges had been bribed, you 
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could set aside the judgment; intending to apply it to the argument | 
of the committee, that proof that one elector had been bribed in a | 
legislature would set aside an election although there was a majority | 
of twenty-five. 


| 
ment of laws. But is the election of a Senator the enactment of a 


law? If they are not, then, acting as a legislature, in what other 
| capacity can they be acting except in the capacity of electors? To 


NORWOOD. Mr. President, I so te Manator f \| show that they are acting simply as electors, and that they are in no 
Mr. , r. President, I can say to the Senator from || s 


Pennsylvania that I am in accord with him upon the point that the 
bribing of one voter, if that does not secure the election, does not avoid 
it. Isup that is an answer to his question. 

Mr. SCOTT. Then we are in entire accord. 

Mr. NORWOOD. In entire accord upon that point. I am glad to 
bear the Senator say we are in entire accord, because I take the posi- 
tion that, if the election of a Senator is secured by bribed votes, that 
would vacate his seat. 

Mr. SCOTT. That is another point, on which we are not in accord. 

Mr. NORWOOD. I wanted to know whether we agreed on that 
oint. 

, Mr. SCOTT. No, sir. 

Mr. NORWOOD. Then, Mr. President, the question that I was 
on When interrupted by the Senator from Pennsylvania was as to 
whether we can go into an investigation of a case where influence 
has been promised to a party to secure his vote. I say again, that has 
nothing to do with this case. The simple question here is, and it is 
important for us to bear it in mind, can we vacate a seat obtained by 
bribery? It is unnecessary for us to go into the investigation of other 
questions or the consideration of other facts. When they arise it will 
be proper for the Senate to consider them; but how unreasonable it is 
for a bench of judges, when they are considering a question made by a 
record, and but one question involved in that record, to be led off on 
outside issues. 

Another question has been raised here as to the power of a legisla- 
ture to repeal an act which has been secured by bribery. I differ 
with many of the Senators who have spoken on this point. I consider 
the question immaterial here; but still, as it has been brought in 
and has been discussed, I propose briefly to submit my views upon it. 

Au act of the legislature that bas been procured by bribery can be 
repealed by asubsequent legislature so far as to affect the rights of those 
who procured the passage of the act by the bribery. If the rights of 
third parties intervene, the case is different; but if the question is 
confined to the parties who procured the passage of the act, (on the 
principle of law that no man can take advantage of his own wrong, 
and the further principle that he has procured the passage of the act 
by the commission of a crime,) that act is not valid, and it only re- 
niains for any subsequent legislature so to declare. 

The celebrated case of Fletcher vs. Peck, arising out of the Yazoo 
frauds in the State of Georgia, has been relied upon as authority on 
the other side, to show that a subsequent legislature cannot repeal 
an act that has been procured by corruption and bribery. 

I respectfully submit to the Senate that the case of Fletcher vs. 
Peck does not bear out that enunciation. The case was, briefly 
stated, this: A, B, and others, who procured the passage of the act 
by bribery, obtained the grant of lands, and immediately after secur- 
ing the grant made a transfer to other parties, who were innocent of 
the bribery, and, indeed, not cognizant of the fact. The question 
then arose before the courts as to whether the rights of these third 
purties, to whom the transfer of these lands had been made by the 
parties who had bribed the legislature, could be affected by a repeal- 
ing act passed, over a year afterward, by a subsequent legislature ; 
and the Sapiens Court held that it could not be, and pnt it expressly 
on the ground that the repealing act would be in violation of that 
clause of the Constitution of the United States which forbids any 
State to impair the obligation of a contract. Now,as between the 
original parties to the fraud, I call the attention of the Senate to 
what the court say, the decision being delivered by Chief Justice 
Marshall: 

"In this case the legislature may have had ample proof that the original grant was 
sec RestAdib lrahecgutila as fer cxerepeebe @tes tockews the erbne wae toapete 

ve - 
ble. Pattee grant, when issued, conveyed an estate in fee-simple to the grantee, 
clothed with ali the solemnities which law can bestow. This estate was transfer- 
able; and those who purchased parts of it were not stained by that guilt which in- 
Sected the original transaction.—6 Cranch's Reports, pages 134, 135. 

And so the court go on for a more upon that line of remarks, 
and Mr. Justice Johnson, who dissented from the decision of the court, 
dissents upon the ground that the court placed its decision upon the 
clause in the Constitution which forbids a State to impair the ob- 
ligation of ‘a contract. 

Now, Mr. President, I propose to submit a few remarks upon the 
main question involved in this case, to wit, what is the effect of 
bribery upon the election of Mr. CALDWELL? I assume now that the 
bribery, if it exists, procured the election of Mr. CALDWELL, and not 
that ton was only one vote bribed or any number less than the 
number of his majority. I say, Mr. President, that this election is void, 
because, if it was procured by bribery, it was not an election. I state 
the proposition that, if it was procured by bribery, it was not an elec- 
tion; aad now, in considering that question, it becomes necessary for 
ine to go into a consideration for a few minutes of the nature of a 
legislatare acting as electors of a Senator of the United States. In 
what capacity do they act? Are they ae alegislature? Is the 
State acting in her sovereign capacity ? en a legislature meets 
aud resolves itself into a holy for the election of a Senator, in what 
capacity are those nen acting? If they are acting as a legislature, 
then they are seauingpatiow| due alegistubure isa-body for the enact- 








nse acting as a legislature, let us look for a moment at the manner 
in which they act. 

Mr. BAYARD. If the Senator will allow me, I will merely remark 
that, if they are not acting as a legislature, they are not acting in ac- 
cordance with the Constitution of the United States; they are not 
acting, therefore, at all. Their action is void unless they are acting 
as a legislature. The language of the Constitution is that— 


The Senate of the United States shall be composed of two Senaturs from each 
State, chosen by the legislature thereof. 

Now, how can they choose unless they choose as a legislature ? 

Mr. NORWOOD. Iam glad the honorable Senator interrupted me ; 
it does not disturb me in the least. I am happy to answer him. 
What is the legislature of the State? What does it assemble for? 
To enact laws for the people of the State to which it belongs, for the 
people who elect it. And how do they act when they are acting as 
a legislature? There is a senate and a house of representatives. The 
senate acts independently of the house, and the house independently 
of the senate. They pass laws according to the constitution of that 
State, and in that capacity they are a legislature. Now, when the 
honorable Senator says that, if it is not acting as a legislature in 
electing a Senator, it is not acting in accordance with the provisions 
of the Constitution, he is sticking in the bark. Has the Congress 
of the United States any control over that body as a legislature? Can 
the Congress of the United States control the action of that body act- 
ing as a eae Can it prescribe the manner in which it shall 
pass laws? When acting as a legislature and passing laws, what 
control has the Congress of the United States over it? 

Mr. BAYARD. Does the Senator wish an answer now? 

Mr. NORWOOD. Yes, sir. 

Mr. BAYARD. It has the control which the Constitution expressly 
gives to Congress. 

Mr. NORWOOD. To control it in passing laws? 

Mr. BAYARD. Not to control it in passing laws; but the Consti- 
tution of the United States delegates to the Congress of the United 
States the power of altering the regulations of the State, that is, the 
laws of the State, as to the time and manner of holding elections. 
So far the legislature of the State in holding elections for Senators is 
controlled by the law of Congress under a power expressly delegated 
to Congress by the Constitution, quite as much as the power is dele- 
gated to the legislature of the State to choose its Senators. 

Mr. NORWOOD. Now, then, if itis acting as a legislature, as I 
said, (for we must come to the definite term,) it must pass a law. 
The meaning of a legislature is a body to enact laws. But the mis- 
take the honorable Senator from Delaware is making is simply this : 
the Constitution of the United States does nothing more than merely 
designate the body, the collection of men, who are to act in the 
capacity of electors of United States Senators. The Congress of the 
United States, under the Constitution, has the power to control the 
legislature as it may please, as to time and manuer for choosing a 
Senator. Has tho Congress of the United States any control over it 
as a legislative body? No one, I do not care how far he may go in 
grasping at centralization and consolidation, and giving power to 
Congress over the States, will contend that Congress has any right 
to control a State in its legislative capacity, and Iam surprised at 
the honorable Senator from Delaware when he assumes upon this 
floor that when Congress passes an act prescribing the time and man- 
ner in which a Senator is to be elected, it is directing the action of a 
State legislature, as a legislature. To show that I am not mistaken 
in this, let us look further. How does the legislature act? It acts 
through its separate bodies; but Congress has the power, uncer that 
provision of the Constitution giving it the right to prescribe the 
time and manner of holding the election, to say that the legislature 
shall resolve itself into any form that Congress may see fit to pre- 
scribe, mnst act in any manner that Congress may say it shall act. 
And how does Congress prescribe? Why, that the senate and house 
of representatives of the State legislature shall meet in joint conven- 
tion and elect a Senator of the United States. Is it acting as a legis- 
lature when it meets in joint convention? Does the honorable Sen- 
ator from Delaware know of any legislature that meets in joint conu- 
vention, when acting as a legislature, to enact a law? 

Mr. BAYARD. 0, yes, sir. Before the act of Congress prescribing 
the manner and the time of election was passed at all, when the man- 
ner was left as the Constitution left it, primarily with the States, the 
legislatures of the States met under State law in joint convention 
for the purpose of electing Senators. That was, indeed, I believe, 
the only way. They never elected separately, or proposed to elect 
separately, until the passage of the act of Congress; but the two 
houses met as a legislature in joint assembly ; and I think it would 
require a remarkable refinement and discrimination that, without 
disrespect to the Senator from Georgia, I might call hair-splitting, to 
decide between persons who are members of the legislature acting in 
their legislative capacity, and who are members, whether they be in 
joint assembly under the law of the State, or in joint assembly under 
the direction of the act of Congress passed in pursuance of the Con- 
stitution. 

| Mr. NORWOOD. The honorabie Senator from Delaware loses silt 
of the fact that is plain and palpable, that when they meet to elect 
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« Senator they are not acting in a legislative capacity; and that is 
the answer to the whole question. They are, then, in ne sense act- 
ing asa” legislature; they are casting votes under a provision of the 
Constitation and by the direction of Congress to elect a Senator to 
this body, and they therefore are nothing more than a designated 
body under the provisions of the Constitution which is to elect mem- 
bers to this body. Why, sir, suppose that the Constitution, instead 
of saying that the legislature shall elect’ members to this body, had 
said that the supreme court of the State should elect Senators, will 
the honorable Senator say that when that supreme court should sit 
and cast their votes for a Senator they were acting as a court, simply 
because the members of the court had been designated as the proper 
hody to elect the Senator? Would they in so doing render judicial 
judgment? They would simply be a body of men, as in this case the 
legislature is, that is designated by the Constitution of the United 
States to exercise the power vested in them to elect members to this 
body. 

Mr. BAYARD. If the Senateér will yield, I should like to ask him 
another question. 

Mr. NORWOOD. Very well. 

Mr. BAYARD. Do the Senators in this body represent the States, 
or do they represent the electoral body that chose them? Do they 
represent this body of electors or are they here to represent the State? 
Read the concluding part of Article V of the Constitution : 

No State, without its consent, shall be deprived of its equal suffrage in the 
Senate. 

Does not that answer the whole question as to how the Senator shall 
be chosen and who chooses him? The Constitution says the legislature 
shall choose him ; the Constitution says that he shall be chosen to repre- 
sent the State ; and yet the honorable Senator here is seeking to find a 
difference between a legislature acting under the direction of Congress, 
perhaps separately, perhaps in joint assembly, and a legislature act- 
ing under State law as an elective body. The Senator does not repre- 
sent those who elected him; he represents the sovereign State; and 
her right ‘s his right of suffrage in the Senate, and it is so declared in 
the Constitution. The election is a legislative act, and not the act of 
the individuals as a mere mob, without legislative authority. 

Mr. NORWOOD. I agree with the houorable Senator, perfectly, 
that the Senators represent the State, that they represent the sover- 
eigaty of the State; but that is foreign to this question. Ido not 
intend to be led off upon any side issues. The question here is, who 
elect Senators, and in electing them in what capacity do they act? 
That is the question, and not what the Senators represent. Nobody, 
I suppose, will question that they represent the States. But whep 
they are to be chosen, and the legislators meet to choose them, in 
what capacity do the legislators act? That is the sole question, and 
we are therefore remitted to the question again, do they act as a legis- 
lature? If they do,then they are legislating; they are acting in a 
legisiative capacity, and they are not simply acfing as electors of Sen- 
ators. I repeat that they are nothing more than the component parts 
of a particular body that is designated by the Constitution as the body 
to cast the votes in choosing a Senator to this body. 

Mr. MORTON, Will the Senator allow me to call his attention to 
one provision of the Constitution ? 

Mr. NORWOOD. Certainly. 

Mr. MORTON. The Constitution provides that— 

‘The House of Representatives shall be composed of members chosen every second 
year by the people of the several States. 

That is, elected by the people of the several States. Again: 

The Senate of the United States shall be composed of two Senators from each 
State, ehosen by the legislature thereof. 

That is, elected by the legislature thereof; in which, of course, the 
members of that body are merely to be electors. 

Mr. NORWOOD. There is to my mind, Mr. President, no doubt as 
to the proper construction of that word “ chosen,” as mentioned by 
the Senator from Indiana, They do not act in a legislative capacity 
atall, They are not a legislature when they meet to elect a Sena- 
tor. They are the body appointed by the Constitution, and Congress 
cannot change that; bat that was done because the legislature of 
the State is the most convenient and the best body to act in choosing 
a Senator to represent that State; they do not represent the legisla- 
ture, and the legislature in choosing them is not the sovereign power 
of the State; they are nothing more than the electors appointed under 
the Constitution to make the choice. 

Mr. President, I eay therefore, acting in the capacity of electors 
when they come to choose a Senator, the legislature of a State, if in 
casting their votes as such electors they are controjled by bribery, 
and that bribery results in procuring the election of a Senator, it 
makes that election void. Bribery is a crime at common law. Assum- 
ing my premises to be correct, that they are acting as electors in choos- 
ing a Senator, [ say that any election by the popular voice, or by any 
other body who are designated simply as electors, and acting in the 
same capacity, will be void, if it is secured by bribery; for the reason 
that it has its inception in crime, its progress in crime, and ends in 
crime. And no election thus beginning, thus progressing, thus end- 
ing, can be vulid in law, either at common law or under the provisions 
of the Consiitation. 

But there was another view presented by the Senator from Dela- 
ware yesterday to which I propose to advert for a moment. His 
proposition is that in investigating this matter, in acting upon the 
resolution reported by the Committee on Privileges and Elections, 
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we should be investigating the action of the State. He admits that 
the legislature is not the sovereignty of the State, as I understand 
him; and yet his position is that if we were to investigate an act of 
bribery we should be acting upon the sovereignty of the State, 
Mr. President, that is not consistent. The legislature is but the 
representative of the people of the State. The people are the sover- 
eign power. We are not investigating the acts of the people of the 
State; we are not investigating the acts of that entity which is 
called a State; we are not investigating that which represents an 
idea which we call sovereignty, but we are investigating the acts of 
those who are designated under the Constitution as a body of clect- 
ors, and who act under the Jaws of Congress when casting their 
votes in electing a Senator. So that in no sense can it be said that 
we are investigating the acts or the action of a sovereign State. 
But suppose it were true that we were investigating the acts of a 
sovereign State, are we not authorized by the Constitution to inves- 
tigate its acts? Has not the State to a certain extent surrendered 
its sovereignty upon this question? Has not the State delegated to 
the General Government the power to control this question? Has it 
not in the Constitution of the United States consented that the Con- 
evr of the United States shall prescribe the time and manner of 
1olding the election? Has it not consented that the Constitution of 
the United States shall prescribe the particular body that shall elect 
the Senator ? 


Let us see to what extent the States have delegated power and 


jurisdiction over the question of their representation in this body. 


First, they have limited their representation to two members. Sec- 
ondly, they have in the Constitution prescribed and limited beyond 
change the qualifications of their Senators. Thirdly, this isa surrender 
of an attribute of sovereignty, to wit, the right to choose embassadors 
without prescription of their qualifications by the power or sover- 
eignty to which they are commissioned. Fourthly, they have sur- 
rendered the right to designate the body of electors who sball 
choose their Senators. The Constitution regulates that, and no State 
can change it. Fifthly, they have surrendered the right to fix the 
time for electing Senators. Sixthly, they have surrendered the right 
to regulate the manner of their election. Seventlly, they have sur- 
rendered their right to decideon the legality of the “elections, returns, 
and qualifications ” of their Senators. And if it be true that we are 
investigating the act of a State, our investigation is within the bounds 
limited in the Constitution by the States themselves. 

Here are seven distinct points in which the State, in her sovereign 
capacity, and acting in her sovereign capacity, has yielded to the 
General Government the power of supervision and control over her 
Senators; and can it be true that when the Senate assumes to act un- 
der those powers conferred by the States, and under the laws enacted 
by Congress through that provision of the Constitution giving Con- 
gress the power to regulate the time and manner of elections, we 
are infringing upon her sovereignty ? When she consents that a cer- 
tain body shall act as electors of Senators, and that we shall inves- 
tigate the manner of their election and the time of that election and 
the election itself, is there any invasion of State rights ? 

Jurisdiction has been conferred by the Coustitution ; nobody dis- 
putes that fact, not even the honorable Senator from Delaware, [ Mr. 
BaYaRD,] and the sole question is as to how far that jurisdiction 
goes. We can investigate the qualifications; we can investigate the 
return; we can investigate the election; and the sole qnestion, I re- 
peat, is how far the Senate shall go in considering the validity of the 
election. 

Mr. STOCKTON. I should like to say a ‘word to my friend, with 
his permission, if it will not annoy him. 

Mr. NORWOOD. It will be no annoyance. 

Mr. STOCKTON. Perhaps so far from annoying the Senator from 
Georgia it may be a convenience to him to know a fact that he may 
not recollect. The first clauseof the fourth section of the first article 
of the Constitution, the one to which he has reference, provides that— 

The times, places, and manner of holding elections for Senators and Representa- 
tives shall be prescribed in cach State by the legislature thereof ; but the Congress 
may at any time by law make or alter such regulations, except as to the places of 
choosing Senators. 

This provision was assailed in the State conventions, on the ground 
that Congress might contrive the manner of holding elections so as to 
exclude all but their own favorites from office. The conventions of | 
the States of Virginia, Massachusetts, New Hampshire, New York, 
Rhode Island, and South Carolina accompanied their ratification of 
the Constitution with a solemn protest against the power of Congress 
over the elections. They prepared amendments to the Constitution 
calculated to carry out their view, and recorded upon their journals 
perpetual instractions to their Representatives in Congress to urge 
earnestly and zealously their adoption, and to refrain from the exer- 
cise of any power inconsistent with the principles of the proposed 
amendments. 

Judge Story, in his Commentaries on the Constitution, section 826, 
after having stated the objections to the latter part of the clause 
which were made at the time of the adoption of the Constitution, aud 
the reasoning by which they were made, thus concludes: 

A od of fi has si wi a t by Con to 
matlriropastogear tear id to tga dag te eelooe we 
bern of Consens If, therefore, experience can demonstrate anything, it is the 
entire safety of the oe Cees, eee it is scarcely possible (reasoning 
peveadene Fone Bee be e Ee eee ne ath Tho States 
now regulate the time, the , and manner of elections, in a practical sense 
perhaps the power has been ex- 
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erted in some instances, under the influence of local or party feelings, to an extent 
which is indefensible in principle and policy. ‘There is no uniformity in the choice 
or in the mode of election. In some States the Representatives are chosen by a 
general ticket for the whole State; in others they are chosen singly in districts, 
&e. In some States the candidate must have a majority of all the votes to entitle 
him to be deemed elected ; in others (as it is in England) it is sufficient if he has a 

furality of votes. In some of the States the choice is by the voters viva voce, (as it 
is in England ;) in others it is by ballot. The times of the elections are quite as 
various, sometimes before and sometimes after the regular period at which the 
oftice becomes vacant. That this want of uniformity as to the time and mode of 
clection has been productive of some inconvenience to the public service cannot be 
dou for it has sometimes occurred at an extra session a whole State has been 
deprived of its vote, and at the regular sessions some districts have failed of being 
represented upon questions vital to their interests. Still, so strong has been the 
sense of Congress of the importance of leaving these matters to State regulation 
that no effort has been hitherto made to cure these evils, and public opinion has 
almost irresistibly settled down in favor of the existing system. 

Mr. President, contrary to the prediction of the learned commen- 
tator, Congress passed an act in 1842, entitled “ An act for the appor- 
tionment of Representatives among the several States, according to 
the sixth census,” the second section of which provides that in every 
case Where a State is entitled to more than one Representative, the 
number to which each State shall be entitled under this apportion- 
ment shall be elected by districts, composed of contiguous territory, 
equal in number to the number of Representatives to which the State 
may be entitled. The authority under which Congress made this 
provision was the fourth section of the first article of the Constitu- 
tion, the latter part of which says Congress may at any time make or 
alter the State regulations in reference to the manner of choosing Sen- 
ators and Representatives, 

When that law of Congress passed, New Hampshire, New Jersey, Ala- 
bama, Georgia, Mississippi, aud Missouri had election-laws requiring 
their Representatives to be elected by general ticket. New Jersey and 
Alabama conformed to the law of Congress. It was insisted that the 
clections of New Hampshire, Georgia, Mississippi,and Missouri, under 
the State law, were void. The debate on the subject occupied a large 
part of the session. The majority of the committee to whom it was 
referred, reported that the law was unconstitutional, and the mem- 
bers elected on omy ticket entitled to their seats. The minority 
reported that the law was valid, and the seats should be declared 
vacant. Neither report was formally agreed to; but it was voted by 
a decided majority that the members retain their seats. The reports 
were both prepared by gentlemen of great ability—the majority re- 
pe by es A. Douglas, and that of the minority by Garrett 

avis; but both the majority report of Mr. Douglas and the minority 
report of Mr. Garrett Davis agree, so far as the question which we 
now have before us is concerned. 

Mr. Douglas says: 

An imperative duty rests upon the legislatures, while a mere privilege is granted 
to pane. In the performance of this duty, the legislatures are clothed with a 
wide discretion, upon which the Constitution imposes no restraints. They may 
provide for elections by general ticket, or in districts ; for voting by ballot or viva 
voce; for opening the polls at once place and on one day, or at different places and 
on different days. These, and ail things pertaining to the times, places, and man- 
. ner of holding elections, are confided to the wisdom and discretion of the several 

legislatures, to be performed in such mauner as they shall deem most favorable 
to popular rights and just representation. 

He alludes to the fact that when General Pinckney proposed in 
the convention which formed the Constitution, that the Representa- 
tives “should be elected in such manner as the legislatures of each 
State shall direct,” he urged, among other reasons, in support of his 
plan, “that this liberty would give more satisfaction, as the legisla- 
tures could then accommodate the mode to the convenience and 
opinions of the people.” 

Mr. Garrett Davis says: 

Some of the States have passed laws regulating their clection of Senators; others 
have not; and yet the constitutionality of the regulations of the latter States for 
holding their elections of wen oo rng has not been and cannot be questioned. 
Such States as have no regu 3 by law for the senatorial elections may make 
them also. So Con could pass a law requiring the clection of Senators gen- 
erally ; for that would be an alteration of the election regulations of some of the 
States by adding to them. Congress could thus establish uniformity in the mode 
of electing Sena by enacting a law requiring both branches of the State legis- 


latures to choose by their aggregate vote, and might confine its action to that or 
any other particular regulation for the election of Senators. That principle has 
quesrnly prevailed in senatorial elections, &c. The State legislatures might alter 

ir existing regulations relating to time or place, or manner, confining their 


action to either one. 

This report proceeds to illustrate the meaning of the expression 
“chosen” by the legislature, as used in the Constitution in reference 
to Senators, and “chosen” every second year by the people of the 
several States, in reference to Representatives, insisting that this is 
only an indication of the body of electors, not the manner of elec- 
tions, or the absurdity follows that the people of every State not 
only have a right, but are bound to “choose” the House of Repre- 
sentatives ; which is the natural result and the only logical result of 
the tion proposed. 

I pardon of the Senator from Georgia for occupying his time, 
and perhaps it may be well for me to explain that I was reading from 
my own remarks submitted to the Senate on a former occasion, when 
the New Jersey case was before the Senate. I examined this matter 
carefully then, and I really felt, in view of the remarks the Senator 
was ng, that I had a right to call the attention of the Senate to 
the fact of the origin of this clause of the Constitution, of the view 
taken of it by all those distinguished men, and of the protest which 
was made at the time the Constitution was formed against such con- 
struction being put upon this clause as I think my distinguished 
friend from Georgia is now putting upon it. 










































Mr. THURMAN. Will my friend from New Jersey tell me what 
was the decision of the Senate after having beard that argument! 
[ Laughter. } 

Mr. STOCKTON. In reference to that argument it would be very 
difficult for me to tell how the Senate decides ; but as there are many 
Senators present who recollect all the circumstances, the Senator from 
Ohio will find no difficulty in getting information on the subject. 

Mr. NORWOOD. I am very much obliged to the Senator from New 
Jersey for interrupting me, because, having a severe cold, my voice 
is out of order, and the interruption has afforded mea rest. I must, 
however, apologize to him in return for asking him what particular 
point he presents by reading that long speech. 

Mr. STOCKTON. The point presented, in the first place, is the 
solemn protest entered by the States at the time of the formation of 
the Constitution against interference by Congress with the elections. 
The point is, that Judge Story says that for forty years Congress never 
attempted to prescribe any “ manner” whatever, and from the whole 
of those remarks, as well as the report of Mr. Davis, that the mean- 
ing of the word “ manner” and the effect of the word “manner,” as 
used in the Constitution, did vot refer at all to any interférence with 
the motives of the choice, is manifest beyond question. Then we 
have the remarks of Mr. Pinckney when the clause was first intro- 
duced in the Constitution of the United States, and, finally and 
lastly, the reports of Stephen A. Douglas and Garrett Davis upon the 
difference between the body of electors, that the word “ chosen” in 
the same clause of the Constitution had a very different meaning 
when it referred to members of the legislature, and if you gave it any 
other meaning, you obliged all the States of the Union to choose all 
the members of Congress. Those points were the cardinal .points of 
my proposition. 

Mr. NORWOOD. As to the first point presented by the honorable 
Senator relating to the protest that was sent up by those States, a 
sufficient answer to it is ita lex scriptaest. They may have protested 
against the adoption of such a provision, but the provision is in the 
Constitution. Congress, by the Constitution, has the power to pre- 
scribe the time and manner of the election of a Senator ; and that is 
a sufficient answer to that protest. 

As to tgg second point, as to the choosing of a Senator, I have siim- 
ply to say that the word “ choose” there can mean nothing else than 
“elect,” and when legislators meet in convention for the purpose of 
electing, they are not legislators, but electors, and, as such electors, 
their action is subject to the review of this body. How can it be 
otherwise ? 

We are here now speaking in the interest of State rights. Hon- 
orable Senators say it would be detrimental and destructive to State 
rights to hold that the Senate of the United States might inquire into 
the validity of an election upon a question of bribery. 1, on the 
other hand, maintain that it is not only within the power of the 
Senate, conferred by that provision of the Constitution, but when- 
ever the case arises it is the paramount duty of the Senate to inves- 
tigate that question in the protection of State rights and in the 
preservation of purity and the perpetuation of republican govern- 
ment. Where would we drift if this power could not be exercised ? 
A man prostitutes the legislature of a State, absolutely debanches it 
with money, secures bis election, comes here, and presents himself to 
be sworn in as a member of this body, and yet we are told the Senate 
cannot investigate the crime, because it does not affect the manner, 
though it affects the essence of the election, and because the motives 
of the members of the legislature might be invelved. Whiy, sir, we 
are not investigating motives. As the Senator from Indiana said 


fact, the action of the parties, and the motive is a matter of no con- 
sideration. Where an actis a crime, and a party commits that crime, 
you do not have to investigate the motive. When aman commits 
homicide, the law attaches to him the motive and makes it murder, 
because it presumes malice. When aman takes goods that do not 
belong to him, surreptitiously, the law presumes the motive, and says 
it is theft. The act itself carries with it the motive and the condemna- 
tion of the law. So itis here. Where the legislator, acting in his 
capacity as an elector, acts through the influence of bribery, we do 
not stop to inquire what motive he had in casting his vote. Whether 
he cast it as a patriot, or whether he cast it in order to have a friend 
in the Senate, is a matter of no moment. 

Mr. CONKLING. Will it interrupt the Senator if I try to under- 
stand him at that point? 

Mr. NORWOOD. Not at all. 

Mr. CONKLING. In the shape in which he is now presenting the 
question, is the act inquired’into there the bribe or the vote? Tho 
Senator says if a man commits homicide or a theft, we do not inquire 
into the motive, but into the act; and, if a man is guilty of bribery, 
the law relieves us of inquiring into the motive of the bribe. Now, I 
say, applying that to his — here, are we now inquiring into 
the act of the bribe or into the act of the vote ? 

Mr. NORWOOD. Both. 


act of the vote, can we consider the bribe except as furnishing the 
motive of the act? 

Mr. NORWOOD. We are inquiring, as I said, into both. If the 
fact is established that alegislator was bribed by Mr. CALDWELL, with 
a view to induce that legislator to cast his vote for him, and subse- 
quently, when the election came off, that legislator cast bis vote for 


yesterday, the only thing that we are investigating is the act, the | 


Mr.CONKLING. And if we are inquiring wholly or partly into the - 
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Mr. CALDWELL, we do not stop to inquire into the motive. I say the 
law raises the motive. The act of bribery makes it a crime 

Mr. CONKLING. Does the law raise the motive of the bribe or of 
the vote ? is the question I put to the Senator. 

Mr. NORWOOD. Of the vote. The inducement to the vote, in 
otber words, is the bribe paid to secure the vote. 

Mr. CONKLING. Then I understand my friend to admit at this 
point that the criterion is the motive of the vote which he says the 
bribe furnishes. 

Mr. NORWOOD. The criterion of the vote! 

Mr. CONKLING. The criterion of our judgment at that point, I 
understand him to admit, is the motive of the vote, and his argument 
is that the fact of the bribe supplies us with that motive. 

Mr. NORWOOD. Yes, sir. 

Mr. CONKLING. That I do not deny; but I am simply asking the 
question whether in reality we are to investigate the motives of the 
voter or not. 

Mr. NORWOOD. Not at all. We do not stop to investigate the 
motive of the vote. We are to investigate the fact as to whether 
the legislator was bribed, and if, being bribed, he casts his vote ; that 
is the end of the inquiry, and the law declares the act a crime. 

Mr. MORTON. The law infers the motive. 

Mr. NORWOOD. The law raises a presumption as to the motive. 

Mr. MORTON. Just as it does in a case of burglary where a man 
is killed. 

Mr. NORWOOD. Just as it does in a case of homicide or a case of 
theft; there is no difference at all; and the bribery being a crime, 
that vote is invalid; and if enough votes thus procured were cast to 
secure the election of that Senator, that election is invalid. 

I forget the exact point I was discussing when interrupted by the 
Senator froin New York, but I believe it was this: that if this elec-. 
tion cannot be investigated by the Senate, then a fraudulent election, 
an election secured by bribery, or an election secured by the most 
outrageous means that could be devised by human ingenuity, it mat- 
ters not what, if the views of honorable Senators here be correct, can 
never be investigated ; an election thes secured must stand; it must 
stand against reason; it must stand against morality; it must stand 
against the interest and the perpetuity of good government. We are 
left remediless if we cannot investigate it. 

What can the State do that has been thus prostituted, and is rep- 
resented here by a corrupt man? She has no power. Her people in 
convention assembled, in their majesty and sovereignty, are without 
remedy. If the position of the opposition be correct, we have nothing 
to do but to submit, sit here, and shake our automatic wooden heads, 
and say to that State, ‘There is no remedy; it is beyond our power; it 
is beyond your power.” Let corruption run riot, let elections be 
carried by fraud, let States be trodden upon and trampled in the dust, 
and yet, sticking in the bark, and upon the letter of the Constitution, 
the Senate has no power, and the people are remediless. 

is thatlaw? Is that the spirit of the Constitution? When you 
take away from the Constitution its spirit, you take away its life. 
When you take away that essence by which it lives, there is nothing 
left that is worth the having. When you say to the people of this 
country that the Senate of the United States is bound by the letter 
of that Constitution, and its vital spark is gone, you might as well de- 
clare to them that the vital power of the Government is gone with it. 
What an absurd conclusion, if 1 may say so, with all due respect and 
deference to those who oppose me, is it to say that where manifestly, 
openly, wickedly a State has been defrauded in the manner I have 
supposed, there is no remedy, no helping hand to save. 

Let. us illustrate. I will suppose a state of facts, without com- 
menting upon the facts or assuming that they are true. We will as- 
sume that in the case of Mr. CALDWELL, after the election had occurred, 
an investigation had been ordered by the legislature, and it had 
turned out that that legislature had been corrupted to the extent 
(for that is sufficient) of securing his election; that he had been a 
party to it; thatthe parties who had been bribed had been convicted 
of bribery, and that we had the certified records of the courts here, 
showing that they bad been so convicted, and a memorial from the 
whole body of the people of Kansas protesting agezinst his admission, 
anticipating the time when Mr. CALDWELL would make application for 
a seat in the Senate. What would the Senate say? What would be 
its decision? If we are to be governed by the judgment of those 
who say that we cannot look inte the corrupt acts of the electors of 
a Senator, I ask in the name of justice, what would be the resnit in 
a case of that sort? The answer, I suppose, must be, “ We are without 
power; you are remediless ; there is nothing in the Constitation that 
gives us the right to investigate that matter, and we are bound to 
admit him here and hold him as a member of this body, unless we 
exercise the power of expulsion.” Now, see what an absurdity arises. 
You have the power, you say, te expel such a member, ono thus 
elected, but you have not the power to keep him out of his seat, and 
therefore you have to admit him to his seat, and then expel him for 
the bribery. That is the logical sequence of the argument on the 
other side. You cannot keep him out of his seat on account of the 
bribery; you can only expel him as a personal punishment ; but = 
cannot expel until youadmit him, and while you cannot prevent him 
from taking his seat, you will admit him to get rid of him by expul- 
sion. 

Mr. CONKLING. If I do not disturb the Senator, I should like to 
ask him a question at that point. 


Mr. NORWOOD. Certainly. 

Mr. CONKLING. May I suppose the case of a man convicted of 
perjury, or of murder, or of larceny, after his choice to the Senate, 
coming here and applying, the people of his State sending with him 
a petition as numerously signed as the population of the State, eryin 
out against the disgrace; could we say he was not elected, or should 
we be compelled to open the doors and then drive him out? And if 
we must admit him first and expel him afterward, is not the absurd- 
ity as great in the one case as in the other ? 

Mr. NORWOOD. I was only presenting what I consider the logical 
sequences of the position of the other side. The consequences are 
with them, not with me. I say that, taking the view of this ques- 
tion that they do, from their stand-point, yon are driven inevitably 
to the #ésition that when a man presents himself, that you admit 
would not be a worthy member of this body, you must admit him to 
a seat in this body and then expel him because he is not a worthy 
member, The consequences ate not with me. It is not my logic. 

Mr. President, I have but a few words more to say. I nave Glivedy 
spoken much longer than [ intended. I yield to no man on this floor 
in my advocacy of State rights. But afew days ago, when the ques- 
tion of Louisiana was before the Senate, it would have rejoiced my 
heart, and I would have leaped forward with alacrity, if I could have 
found any way by which I could extend a helping hand to the people 
of that State; but, sir, I felt manacled and fettered by the oath 
which I took when I came into this body to support the Constitution 
of the United States. My construction of that Constitution is simply 
this: that in the management of a State legislature, in the setting up 
or the tearing down, in the making or the marring of a State legis- 
lature, the Congress of the United States has no power and no con- 
trol; and hence, when that question came on, I voted against the 
bill, because that bill assumed that the legislature which had been 
wrongfully established in that State should be controlled by an act 
of Congress. 

I yield to none, not even to the honorable Senators from New 
Jersey and from Delaware, in my devotion to State rights; but 
when I see the consequences that are to follow, which must result in 
the trampling of a State in the dust, which must result in a people 
being misrepresented here by a man who has not been elected by 
their voice, who is not their choice, who has prostituted their agent, 
who has secured his seat here by bribery—I say it is not only in 
the interest of State rights, but it is in the interest,of the perpetuity 
of our republican Government that the Senate should lay its hand 
upon that man, and say to him, “ You shall not come within the 
precincts of this chamber;” and, if seated here, he should be 
expelled. 

On the other hand, as I said in the beginning of my remarks, I see 
dangers to the Senate if we pursue the other course. What would 
this body become if we are to sit here, taking the illustration I gave 
awhile ago, and allow Senators-elect to become members of this body 
when they come tainted, polluted, corrupted, and corrupting? Shall 
they be allowed to sit here as the peers of honorable men, whe have 
secured their election by honorable means, and who are, in truth, the 
choice of their States? What becomes of the dignity of the United 
States Senate? What becomes of its purity? What becomes of its 
honor? What becomes of the safety of the people of this country if 
its laws are to be passed by criminals? If you once pass power into 
the hands of al men, I ask Senators who are the advocates of 
State rights, how long will those States be protected? How long 
will it be before those very men will lay their mailed hands upon the 
States, and subvert and destroy all State rights ? 

It may be said that if we pursue this course we are depriving the 
States of representation in this body. I do not see hew that follows. 
If a seat is vacated, the same result follows as if a party is expelled 
from this body. The State holds another election, or, if the legisla- 
ture is not in session, the governor makes an appointment until the 
legislature meets. What matters it, therefore, so far as State rights 
are concerned, whether we expel a member or whether we vacate his 
seat? We are not depriving the State of rights in either case. We 
are in the one case, or in both cases, saying to that State, “ When you 
send a member here who is qualified to sit in this body--when you 
send a member here who will not sell his vote for a bribe—he shall be 
entitled to his seat ; but, until you do, you are not standing upon the 
same platform of equality with the other States in this 8 and 
we will not consent that the Senate of the United States shall be 
thus degraded.” 

Mr. THIJRMAN. Mr. President, as I desire to be as brief as possi- 
ble, I hope I may not be interrupted in the course of my remarks. I 
do not expect to shed any new light on this qnestion ; and my only 
apology for speaking is that I feel it to be a duty I owe myself; for, 
sir, we cannot conceal the fact that Mr. CALDWELL is not the only 
Senator on trial to-day—the whole Senate is on trial. The question 
is not simply whether CaLDWELL is guilty, but whether the Senate 
has the intelligence and the firmness to pronounce his guilt if guilty 
he be. And if any Senator, after looking at this testimony, shall be- 
lieve him guilty and feel it to be his duty so to vote, there seems to be 
@ necessity that he should state the reasons of his belief. It is a most 
responsible step to declare a Senator guilty of high crimes and misde- 
meanors, to declare that be procured his seat by corrupt and corrupt- 


ing means, aud he who does so should be able to state why it is that 
he renders a verdict of “ guilty.” 
Now, Mr. President, feeling the respousibility that rests upon each 
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one of us in this investigation, I have carefully read every word of 
the testimony. I have read it in the retiracy of my library, with my 
pencil in my hand, determined to the best of my ability to form a cor- 
rect. judgment upon it. It has made an impression upon my mind 
that I do not think is likely to be removed. I cannot go into the tes- 
timony in detail to show why it is that I have arrived at that conclu- 
sion; to do that would take up more time than is allotted to me to 
s k; but I may say, in general terms, that I cannot avoid the con- 
viction that the election of Mr. CALDWELL was thoroughly corrupt ; 
not that there was bribery of one member of the legislature alone, but 
that there was, directly or indirectly, bribery of more men than con- 
stituted his majority. 

I do not pretend that I can name the men, nor do I believe that in 
any such case as this the Senate ever will be able to name the men. 
The Senate must act, as was said yesterday by my friend from Dela- 
ware, (Mr. BaYarRD,] upon the best evidence-that the nature of the 
case admits; and in this case the only wonder with me is that the 
evidence is as clear and conclusive as it is. Never before in any such 
case—and I have been in the investigation of some of them—never 
beiore has testimony been so utterly damning as this. Why, Mr. 
President, Jet us look at it a little. 

In 1871 there was to be an election for Senator in the State of 
Kansas. There was then a gentleman, named ALEXANDER CALDWELL, 
living in the city of Leavenworth, who bad been known as what is 
familiarly called a business man; that is, he had been a Government 
contractor—a contractor to carry provisions and supplies across the 
plains to Indians and to our military posts—and in the pursuit of 
that occupation, a perfectly honorable one, he had accumulated a 
large fortune; but Le had not the least political standing above that 
of any other intelligeut elector of Kansas. There was nothing in his 
political status, nothing in his intellectual ability, nothing in his 
education, nothing in any public service he had ever rendered, that 
would make the people of Kansas think for one moment of ALEXAN- 
DER CALDWELL as their representative in the Senate of the United 
States; and had he been a poor man there would not have been, from 
one end of the State to the other, one man who would have dreamed 
of his ever holding a seat in this body. Yet, sir, that obseure gentle- 
man grew, in a few weeks’ time, to be the most formidable candidate 
before the Kansas legislature. With no supporters at first, he soon 
acquired such support that other candidates were compelled to 
give way, and in the end he was elected to this body by a large 
niajority. 

Such things as that are not in the ordinary course of human events, 
and we naturally look around to see how it was that this phenomenon 
occurred. A seat in the Senate of the United States has become in 
this country an object of ambition second to but one, and perhaps not 
second to that—the Presidency. The struggle for a seat in this body 
among the ambitious and able men of the country everywhere is a 
struggle that sometimes convulses a State and attracts universal 
attention throughout the length and breadth of the Republic. But, 
sir, here we find the prominent men of the State of Kansas either 
standing aside most mysteriously or beaten to death in the race, and 
a Government contractor, who had never figured even in a town 
meeting, so far as we know, all at once elevated to the highest place 
in the roll of candidacy, and finally elected. 

When we look into the evidence embodied in this report, we soon 
discover a clew to this mysterious event. In the first place we find 
that a conference was held in the city of Leavenworth, where Mr. 
CALDWELL resided, and that the result of the conference was that he 
should be a candidate, and that then, in order to bring him out, a paper 
was signed requesting him to be a candidate. But, sir, that paper, 
signed by I believe about two hundred of the citizens of Leavenworth, 
would have had but slight effect in promoting his election. Some 
other and more potent agency than that was required; and what do 
we find? Why, sir, one of the first things is the expenditure of large 
sums of money upon a newspaper of that city, in order to circulate 
it throughout Kansas, filled with urticles advocating the election of 
Mr. CALDWELL. I do not complain of that. That was perhaps legiti- 
mate; that was perhaps an admissible use of money. Although there 
might be some indelicacy in creating a factitious reputation for one’s 
self, although there are some who do not think that that is precisely 
the way to acquire that standing which makes people turn their eyes 
toward a man and say “ We want him for our Senator,” I shall pass 
that by aud call it, if you please, a legal but an indelicate use of 
money. And I mention it for no other reason than to show that 
money was to be used; that money was relied upon to achieve suc- 
cess. 


But, sir, we soon come to something more important than that. 
There was another citizen of the city of Leavenworth, a man who 
had been governor of the State,aman who in previous elections had 
been a candidate for the Senate of the United States; a man of in- 
tinence in Leavenworth, and of extensive acquaintance and influence 
throughout the State, and that man was Thomas Carney. Now, sir, 
when we touch Thomas Carney, we begin to see more clearly the 
agency, the means, by which Mr. CALDWELL was to be elected to the 
Senate of the United States. A solemn bargain is made with Thomas 
Carney, and not left to parol, but reduced to writing, by which, for 
the sum of $15,000 to be paid to him, $10,000 certain and $5,000 eon- 
tingent on the election of CALDWELL, Mr. Carney agrees, and sol- 
emnly pledges himself in writing, that he will not be a caudidate. 
And, sit, more than that, there was a separate article, not committed 
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to writing, that he should use all his power and ali his influence to 
elect Mr. CALDWELL; and, sir, he fulfilled both articles to the letter. 

He did not become a candidate, and he did go to Topeka, the seat of 
government, and, from first to last, per fas aut nefas, do all he could 

to elect CALDWELL. He earned his $15,000 if money could be earned 

by such a service. 

But, sir, that is not all. We see now that money is to be used; we 
get a glimpse of the means by which it is expected that this obscure 
gentleman is to be elevated toa seat in the Senate of the United 
States. It begins with $5,000 to a newspaper and $15,000 to Carney. 

But, sir, there was another competitor, one Sidney Clarke, a geutie- 
man not unknown to the people of Kansas, for he had represeuted 
them, and, I believe, at that very moment was their Representative 
in the House of Representatives, in Congress—elected by the whole 
State; a gentleman known to that people and of great influence 
among them. He was a candidate too. Well, sir, what disposition 
was made of Mr. Sidney Clarke? He continued a candidate until the 
first vote was given, until the houses voted separately ; and what 
then? Why, sir, a bargain is made with him that his expenses are 
to be paid, and he is to withdraw from the contest, and, by the 
strangest arithmetic in the world, his expenses are estimated at from 
twelve to fifteen thousand dollars. 

But, sir, that is not all. We find the declaration of Mr. CALDWrLL 
that he will be elected to the Senate if it costs him a quarter of a 
million dollars. 

Mr. CARPENTER. Where does the Senator find that? 

Mr. THURMAN. In Mr. Carney’s testimony. 

Mr. CARPENTER. O! 

Mr. THURMAN. The Senator says “O!” as if no credit is to be 
attached to the testimony of that witness. Well, sir, 1 am not at all 
in love with that witness, not the least in the world, no more than 
the Senator is in love with him, but I do find that this Committee 
on Privileges and Elections, so far as I can see, unanimously reperted 
most material facts in this case upon the testimony of Thomas Car- 
ney. 

fr. CARPENTER. My friend will allow me to say that, so far as 
I am concerned, I reported no fact on the testimony of Mr. Carney. 

Mr. THURMAN. Well, sir, I cannot help it ; I am obliged to take 
the report as I find it. I find no dissenting report about the facts; 
the only dissent I find is as to the conclusions of law upon those facts. 

Mr. CARPENTER. I know my friend does not wish to misrepre- 
sent me, and he is doing it now, unintentionally. 

Mr. THURMAN. It is unintentionally if I am doing it. 

Mr. CARPENTER. I stated, on the first opportunity I had in the 
Senate on that subject, that I dissented totally from the findings of 
the committee in matters of fact, and the chairman of the cominittee 
confirmed that statement, that I dissented all the way through on the 
findings of fact. Idid not take the time, because I had if not, to 
write a dissenting report. I was engaged in preparing the report on 
the Louisiana case, which was going on at the same time in the com- 
mittee, and which took all my time day and night, and for that reason 
I was unable to prepare a minority report; but every member of the 
committee knows that I did dissent entirely from the findings of fact, 
as I stated when the matter was first reached in the Senate. 

Mr. THURMAN. I was speaking of the report, and I said that I 
found in it no dissent. Now the Senator says that he did dissent, and 
expressed his dissent in the Senate. Doubtless that is so, but it is 
the first time I ever heard of it. Therefore he is right, and I am right. 
In the report, on which we are to act, which we take to our rooins, 
which we read and which we study, I find fact after fact of the gravest 
importance found upon the testimony of Thomas Carney by our com- 
mnittee. 

But, sir, Thomas Carney is not an uncorroborated witness. Hoe 
stands corroborated so much thatit will take more argument, I think, 
than has yet been adduced to shake his testimony in its material 
points. Did he receive $15,000 for standing aside and aiding CaLp- 
WELL? CALDWELb says so himself in his written paper handed to the 
commitiee. Did CALDWELL say to Carney that that election had cost 
him from fifty to sixty or seventy-five thousand dollars? He said the 
same thing to two other witnesses, at least, who are not impeached, 
and there Carney stands corroborated. Bat, sir, that is not all. He 
stands corroborated in regard to the use of money by various other 
witnesses who testify to particular instances. And so, Mr. President, 
bad man as be is, utterly unworthy of our respect, you cannot say 
that his testimony is to be thrown aside. No, sir; you have not made 
against him the old case for throwing a bad man’s testimony aside, 
that it is not corroborated. You have not proved him guilty of per- 
jury in a single instance, so that you may say of him falsus in uno, 
falsus in omnibus, and therefore he is not to be believed at all unless 
corroborated. You have not convicted him of perjury in any one 
single instance, so that he could be found guilty Ly a jury if he were 
on trial under an indictment. 

Mr. CARPENTER. My friend will pardon me for saying that he 
has not been convicted, but he is contradicted by more than two wit- 
nesses on the same point several times in the testimony taken. 

Mr. MORTON. He is corroborated by more. 

Mr. THURMAN. Although I requested when I got up that I might 
not be interrupted, as I wanted to speak briefly, I know the laudablo 
habit of the Senate of turning this ball into a chamber for conversa- 
tion and dialogue, of putting a person through the longer and shorter 
catechism every time he gets up to debate a question, and therelore 
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I believe I will not complain, and I will withdraw my request that I 
may be allowed to proceed without interruption. 

But, Mr. President, that is not all. Here is testimony proving, if 
the witnesses are to be credited, the purchase of the vote of a man 
named Bayers, proved by Mr. CALDWELL’s own confession, of the pur- 
chase of aman named Legate, of giving a thousand dollars for his 
vote to a man named Crocker; and then there is that most mysteri- 
ous transaction, and not so mysterious either, in view of the testi- 
mony, about the seven Doniphan members, and the missing $7,000. 

Mr. President, it is utterly impossible to shut our eyes to the facts. 
There was a gentleman who had declared that he would be elected 
although it should costa sum of money that would gladden the 
hearts of a dozen Senators here if they owned it in equal parts. Here 
is a gentleman who suddenly springs up into importance in this 
way, avd who confesses that his election has cost him from sixty 
to seventy-five thousand dollars, and against whom are proved 
these particular instances of bribery and the corrupt use of money ; 
and yet Sevators hesitate and say, “ Why we want proof of so many 
distinct cases of bribery, enough to have controlled the election, and, 
until the bribed men can be named, the proof is insufficient.” 

Mr. President, if you do not expel a Senator for bribery, or declare 
his election void for bribery, until you get stronger testimony than 
is in this case, the power to expel and the power to judge of elections 
might as well be stricken out of the Constitution. 

Now, sir, lam not troubled at all in this case with the question, 
what would be our duty if there were a single case of bribery proved 
and nothing more; a single case of bribery where the majority was 
large. I cannot resist the conviction, I cannot shut my eyes to the 
fact that Mr. CALDWELL bought his way through that legislature 
into the Senate of the United States, and therefore the question is 
plainly presented, is an election which is procared by bribery a valid 
or a void election? Is it the law of this land, is it the Constitation 
under which we live, that a man can buy a seat in the Senate of the 
United States? That is fhe question. The question is whether you 
shall make proclamation to the people of the United States that seats 
in the Senate are merchandise, and that the man who has the longest 
purse gets the goods. 

And now it is said that it is the law of this land that, no mat- 
ter how plain and flagrant the bribery may be, although it were 
confessed upon the record, although the testimony was such as to 
convinee beyond all reasonable doubt, nay, though there should 
be no doubt. at all, yet the election is a valid election. That is the 
doctrine. Why a valid election? Because, as we are told, we cannot 
look into the motives of the members of the legislature who cast 
their votes. If every man of them who voted for ALEXANDER CAL»- 
WELL were to come before the Senate at its bar, and swear that he 
did so vote for a money consideration, and CALDWELL should stand 
here and say, “I admit it; now what can you do?” the Senate of 
the United States would have to reply, “O, we cannot impute to 
these gentlemen that they were guilty of being bribed ; we cannot 
impute corruption to them ; they are members of a State legislature ; 
State rights prohibit our imputing anything like crime to them; we 
cannot do that at all; and although they stand at our bar holding 
up their hands and pleading guilty, and their elected man pleads 
guilty too, the election is nevertheless perfectly valid, and all the 
Senate can do is to expel the man if two-thirds are found voting to 
expel bim!” 

Mr. President, before I come to such a conclusion as that, I shall 
have to hear stronger arguments than I have yet heard. I admit 
that-there is danger—and that is the only thing that makes me falter 
in my conclusion—there is danger that the power of a majority of the 
Senate to declare an election void may be abused. 

I know that, when party spjrit rans high, acts of injustice are done 
to a minority; and Ido not underrate that danger at all. But, sir, on 
the other hand is a danger that is mor: appalling than that. I can- 
not eoveeal from myself that if there were not corruption in society 
itself, no such transaction as that election of Mr. CALDWELL could ever 
have taken place. Jt is becanse corruption threatens to permeate 
the community, it is because the use and the illegal use of money in 
elections is becoming the rule and not the exception, and that too 
many people are stopping their ears and shutting their eyes to the 
fact of how their eleetions are carried, and too often tacitly saying 
that aj] is fair in politics—it is becanse of this corrnption that menaces 
the whole body-politic of the country, that such an election as that of 
ALEXANDER CALDWELL ever could have occurred; and now, if the 
Senate of the United States shall say to the country, “* This thing is 
legitimate; we make proclamation to all adventurers that they may 
buy a legislature at their will, and we will not hold the election to 
be void ;” if you say that, you will bave done more, Senators, to over- 
throw purity in the Government, more to overthrow the power of re- 
publican institutions, more wrong to the people, and more wrong to 
the Government: than ever will be perpetrated by a lawless majority 
in this chamber tarning out without canse a member of the minority, 
The mass of the people, thank Heaven, are yet pure. 1 beseech yon, 
Senators, to aid them and not the corrnptionists. 

But, Mr. President, what is the legal argument in the case? To 
my mind it is in a very narrow compass. I agree that it is to be de- 
termined by the Coustitation. I do uot say that if there were nothing 
in the Constitution on the subject of our being the judges of the 
elections, qualilications, and returns of our members, we would have 
no power of decision npon these matters. J think, with Chief Justice 





CONGRESSIONAL RECORD. 





Marcu 18, 








| 
Shaw, and I do not see how anybody can think otherwise, that that 
is an inherent power, and that, in the absence of express grant, we 
should resort to the inherent power in order to exercise it. But when 
there is an express power given to us, it is not admissible for us to 
resort to implied powers. I say there is an inherent power in the légis- 
lature to judge of the election of its members. 

Mr. BAYARD. The authority relied on did not say so. 

Mr. THURMAN. If he did not he ought to have said so; that 
must be so. But when there is an express power given, then, I say, 
you do not look to implied or inherent powers, you go to the express 
power, aud I go to the express power to find the authority for tie 
resolution of our committee. What is that express power? It is found 
in Article I, section 5, paragraph 1, of the Constitution: 

Each House shall be the judge of the elections, returns, and qualifications of 
its own members. 

There is the express power. Now, sir, I have first to say to my friend 
from Delaware that if the power to judge of the elections includes 
the power which I contend for, then there is no violation of State 
rights in exercising it, for it is expressly delegated to us. It cannot 
be a violation of State rights to exercise a power that the Constitution 
confers upon us. You might just as wel] say that it was a violation 
of State rights for us to levy taxes or to declare war. 

Mr. BAYARD. I did not say that. 

Mr. THURMAN. I know my friend is too able a lawyer to ever say 
that. The question is a question of the interpretation of the Constitu- 
tion. If the Constitution confers the power upon us, there is no viola- 
tion of State rights in the resolution; if it does not confer the power 
upon us, we do not possess it ; that is all there is of it. So that the 
question is not one of State rights at all, but is simply a question of 
the interpretation of the Federal Constitution. 

Now, is this power delegated? In the first place I have to remark 
that you find no such power in the Articles of Confederation. Why 
not? Because the members of the Congress of the Confederation were 
in fact, whatever you may call them in name, embassadors of the 
different colonies, or States. Each of them derived his whole power 
from the State that appointed him. He was not appoiuted under any 
general constitution for the whole country, but he was the delegate 
chosen by the State, and the State alone had the right to inquire 
whether he was properly appointed or whether he should retain his 
seat, and the State had the power to turn him out at any time, to 
rescind his appointment at any time, and compel him to leave the 
Continental Congress. Therefore you find no such power in the Arti- 
cles of Confederation. But that is not the case now. We have a 
Constitution, and the Senate exists by virtue of the Constitution ; 
and the Constitution declares how the Senate shall be constituted, 
and what shall be its powers; and among them is the power to judge 
of the elections, qualifications, and returns of its members. 

Now, Mr. President, mark it, there is no question as to what is meant 
by “ qualifications.” We know that those are the qualifications spec- 
ified in the Constitution itself, and that you can superadd no other 
qualification. There is no difficulty, either, about the “ returns.” 
What shall be the returns is a matter to be determined by law, and 
the law declares what shall be the returns, what they sball contain, 
and what they shall show ; that is all matter of law; and we decide 
upon their face whether they are in due form and in compliance with 
law. But then, sir, comes the question of the election. We are to 
be the judge of the “election.” What is meant by that? In the 
first place, mark it that the’ word is without limitation. It does not 
say you shall be the judge of the election quoad this or quoad that; 
you shall be the judge to the extent of finding whether the election 
was held on the right day, or whether it was held by a body that 
constituted a valid legislature, or whether there was a majority, and 
you shall be judge of nothing else. It puts no limitation on your 
power to judge of the election. It is a perfectly unlimited power to 
judge, and is therefore a power to hold the election void for any 
cause that, according to law and reason and consistency with our 
Constitution, makes an election void. 

But, sir, that is not all. The power given to the Senate is precisely 
the same as the power given to the House of Representatives. It is 
not given in a similar paragraph ; it is given in the same paragraph. 
The very same words that coufer the power upon the Senate confer 
the power upon the House. Has there been any one here bold enough 
to deny that it is competent for the House of Representatives to un- 
seat a member u proof that he obtained his election by bribery? 
No one has done that. But when you say that the House has that 
power, you must say the same thing of the Senate, fur the same words 
that give the power to the House give it to the Senate. There is not 
one word in Constitution that makes any difference. The Sena- 
tor from New Jersey [Mr. StrockrToNn] attempted to find a difference, 
and called our attention to the fact that clause which provides 
for the election of Senators was in these words: 

The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof. 

And he dwelt upon that word “chosen,” and said that all we could 
inquire about was, whether there was a lawful legislature and whether 
it made a choice; and that we could go no fi . That I may not 
misstate him, I read his very words: 

The first question that comes therefore, in one of these is, is it 
the legi wee State | and the next question ta, 2d they choose t and further 


he 
than t ies question. 
That is the proposition. Well, sir, it is substantially the same 
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proposition maintained by every one of the Senators who have | 
spoken against the report of the committee. Cover it up in words 
if you please, it all comes to that. It is substantially the same prop- 
osition—that you can only inquire, was there a legislature, and did il 
choose? Well, now, might you not with just as much propriety un- 
der this clause about the election of members of the House of Repre- 
sentatives, say that the only inquiry is, were the persons who chose, 
the people of the State, and did they choose? The language, mutatis 
mutandis, is exactly the same. The language in regard to members of 
the House of Representatives is that— 

The House of Representatives shall be composed of members chosen— 

Just the same word, “ chosen ”— 
every second year by the people of the several States. 

And therefore you might with just as much propriety say in the 
House of Representatives the only question is whether the men who 
voted for this member were the people of his State, by which is 
meant the qualified electors of that State, and did they choose him. 
And if they did choose him, no matter bow corrupt were their mo- 
tives; no matter how many of them were bribed ; no matter though 
he bought his seat there, still, oo can no further go. They are the 
people, they haye chosen, and there is an end of the matter. You 
can say that just as well in the one case as you can in the other. 

But, Mr. President, let us go a little further than that. What is 
this language in the Constitution? “ Each House shall be the judge 
of the elections,” &c. Was that a term unknown to the Jaw, “ judge 
of the elections of its own :nembers?” No, sir; it was known long 
before this Government had an existence. It was known long before 
this continent was discovered. It was aterm known to the law of 
that land from which we derive the most of our institutions, and by far 
the greater part of our law, long before Christopher Columbus was 
born. “ Judge of the election of its own members ” is a term as old 
as the British Parliament. ‘What does it signify if it does not mean 
that the House may hold an election to be void if it was obtained by 
bribery? When our forefathers put that language in the Constitu- 
tion of the United States, they knew what it was for a legislative 
body to be the judge of the election of its own members, and they 
knew that, according to parliamentary law, in judgiug of the election 
of a member of the House of Commons, if it were found that he was 
elected by bribery, it was held that his election was void. They 
kuew that in the constitution of every American State then in exist- 
ence, for those States pre-existed the Federal Constitution, there was 
a similar provision and a similar construction put upon it. 

Mr. CARPENTER. My friend will pardon me. I believe I had his 
permission to interrupt him. 

Mr. THURMAN. Once every ten minutes. 

Mr. CARPENTER. I understand the Senator to maintain that the 
power of the Senate in judging of the election of its members is pre- 
cisely the same as the power of the House in judging of the election 
of itsmembers. Am I right? 

Mr. THURMAN. Under the same clause. 

Mr. CARPENTER. It is conceded on all hands that the House may 
inguire into the qualifications of the elector voting for a candidate 
claiming a seat. Does the Senator maintain that the Senate can in- 
quire into the qualifications of the elector—that is, the member of a 
legislature—to hold his seat and vote for a Senator ? 

r. THURMAN. The Senator has only anticipated me. 
forgotten that that inquiry would be put. I believe I answered it 
the other day. The Senater probably did not hear it, or it attracted 
his attention so little that he paid no attention to it. 

Mr. CARPENTER. I would like to hear the answer now. 

Mr. THURMAN. The answer is very plain and perfect. The decis- 
ion of an inspector of election, sitting to receive votes for a member 
of the House of Representatives, extends how far? It extends to 
the question of whether or not a man is a legal voter. In some States it 
does not go that far, for they have prohibited that inquiry in Alabama; 
bat that is as far as it extends in any of the States—to inquire whether 
a man is legally entitled to vote. That decision of that judge or in- 
ree is not conclusive and final. It is not conclusive and final in 
the State, for if he decides erroneously—if he rejects the vote of a 
man who is entitled to vote—he is liable to action and to pay dam- 
ages, although he acted in the most perfect good faith. That is the 
law in Ohio, and I am sure it is in many other States. It is not, 
therefore, conclusive in the courts of his own State, and is not con- 
clusive in that highest and only court which can try the right of a 
member to a seat in the House of Representatives of Congress. But 
that is not the case with a State ees because the State consti- 
tution, which we reapect, and which our Constitution does not autbor- 
ize us to overthrow, says that each house of the general assembly 
shall be the judge of the elections, qualifications, and returns of its 
members. 

Mr. HAMILTON, of Maryland, Has that constitation any more 

wer than the common law, if it is against the Constitution of the 

nited States? 

Mr. THURMAN. It is not against the Constitution of the United 


Mr. HAMILTON, of Maryland. You can inquire into it? 

Mr. THURMAN. Inquire into what? 

Mr. HAMILTON, of Maryland. Into the qualifications of members 
of the lature of a State? 

Mr. THURMAN. I say you cannot. 

Mr. HAMILTON, of Maryland. I say so too. 
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Mr. CARPENTER. Then the power is not the same in the two 
Houses, because we all concede that the House can inquire into the 
qualifications of an elector. 

Mr. THURMAN. The Senator understands me perfectly well. What 
we inquire here is, was that a legislatare? That we can inquire into 
just as the House can inquire whether the men who voted for a mem- 
ber of Congress were the electors. If they were the legislature, then 
they are the electors of the Senator; but when you come to the ques- 
tion as to whetber they were the electors of the Senator, you come to 
a rule of evidence, and it is simply arule of evidence that the decision 
of each house of the State legislature, made pursuant to its constitu- 
tion, is conclusive on that question. 

Mr. CARPENTER. Does the Senator mean that we may judge of 
them, but are bound to judge as they judge? 

Mr. THURMAN. The Senator ought not to put a question to me 
in that way. He is too good a lawyer to put a question in that ad 
captandum way. If we were on the stump it would do, but we are 
not on the stump. The Senator knows very well that the rule of 
evidence in one case may be very different from the rule of evidence 
in the other, but the substance of the thing is precisely the same. 

Mr. CARPENTER. Suppose a Senator is elected by a majority of 
one in a legislature, and an offer is made here to show that that one 
man, who turned the scale in the legislature, got his seat by bribery 
at the polls? 

Mr. THURMAN. You cannot prove it, and nobody ever pretended 
that you conld; and it does not militate against my argument. 

Mr. STEWART. Suppose he was not elected at all? 

Mr. THURMAN. Suppose he was not, but was admitted by the 
body which had the sole right to judge. 

Mr. CONKLING. May I inquire? 

Mr. THURMAN. I suppose so. 

Mr. CONKLING. I simply want the authority for that proposition, 
I want to know whether it is the Senator’s assertion, or whether there 
is any authority for it? 

Mr. THURMAN. What proposition? 

Mr. CONKLING. The proposition that we cannot inquire whether 
ten men in the legislature of Kansas were mere intruders and usurp- 
ers, with no certilicates at all. 

Mr. THURMAN. Mr. President, I am not the teacher of a common 
school, to instruct my friend the A B C of the law. He knows just 
as well as I do, and he knew just as well before he asked the question 
as he knows now, that when either branch of a State legislature has 
passed upon the right of a man to a seat in that legislature, we have 
no right to go behind that decision. 

Mr. MORTON. Will the Senator allow me to make a suggestion 
right there ? 

fr. THURMAN. Yes, sir. 

Mr. MORTON. Mr. President, by the Constitution— 

The House of Representatives shall be composed of members chosen every sec- 
ond year by the people of the several States, and the electors in each State shail 
have the qualifications requisite for electors of the most numerous branch of the 
State legislature. 

The.House of Representatives, in a contested election, must accept 
the electors as the State provides them for the most numerous branch 
of the State legislature, whatever that may be. Now, when you come 
to the Senate, the electors are those who compose the legislature, that 
legislature to be determined according to the law of the State. As 
the State gives us the legislature,so we have got to take it, each 
member of it; and as the State gives us the electors for members of 
the House,so we have got totake them. That is the whole question. 

Mr. THURMAN. Now, Mr. President, f will proceed to call atten- 
tion to another thing. The whole argument of my friend from New 
Jersey hinges on the word “ chosen :” 


The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof. 


What is the meaning of this word “chosen?” It means “elected ;” 
that is all it means, and I will prove it to you in one moment. 
The very clause which I have already read says that we are 
judges of the elections. Is not that the choosing? When, there- 
fore, it says that we are the judges of the election, it says we 
are the judge whether this man was chosen, and “chosen” and 
“elected” are used as convertible terms. Therefore, there is nothing 
in this word “ chosen” at all, any more than if it had been “ elected 
by the legislature thereof,” instead of “chosen by the legislature 
thereof.” ~ We come back, then, tothe proposition with which I set 
out; we are judges of the election, and no limitation is placed on our 
power to judge of the election, except that limitation which the law 
of the land places upon it. We have not an absolute discretion to 
say that this man was not elected for some fanciful reason which we 
may set up. There must be good cause why he is not elected. It is 
admitted on all hands that if it were duress, it would defeat the elec- 
tion. Why would it defeat the election? Let us see. The case has 
been put here by my friend from Delaware, [Mr. SAULSRURY.] Sup- 
pose that the Kansas legislature had been surrounded by a mob or by 
a military force, and that under menace of death those members had 
voted for Mr. CALDWELL, would you say that that was a valid eleo- 
tion? I know the answer that is given, ‘‘ There was no election; tho 
men had no choice.” 

Mr. CASSERLY. It was not a legislature. 

Mr. THURMAN. It was a legislature, but not a legisiature exer- 

' cising a free choice. The Senater might as well tell me that 1 bad 
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not a tongue, if he threatened to knock me down if I spoke, and I 


submitted and said nothing. 

Mr. CASSERLY. Allow me to ask the Senator a question. 

Mr. THURMAN. I will give way once more. 

Mr. CASSERLY. Does the Senator think that the Kellogg legisla- 
ture in Louisiana, for instance, which was a legislature constituted 
by military selection at the door of the house in which it met, was 
a legislature ? And now I should like to ask the Senator what differ- 
ence he sees between the Kellogg legislature so constituted and a 
lgislature which, though lawful when it met, was captured by mili- 
tary force. 

Mr. THURMAN. Mr. President, [hope to say something about the 
Louisiana legislature next winter, if lean get a chance todo it. Iam 
not going into a discussion of Louisiana matters here. The Lord 
knows when I ehall get done if I were to answer such questions as 
these. 

I say that the legislature of Ohio, which is now in session in Colum- 
bus, is a legislature, and would be if you had ten thousand troops 
around it, and none the less a legislature, too, if it were menaced with 
violence in case it did not pass a particular bill or do a particular act, 
as in the case.where Lord George Gordon’s mob surrounded the House 
of Commons. It might have no free choice, and it would be right to 
say that a man who was chosen by it under those circumstances, that 
is, who had the forms of choice, was not the choice of the legislature. 
Certainly that would be a case of plain duress. And now I want 
to put to my friends: Suppose a legislature with a thousand bayo- 
nets around it, or with a mob like that of Lord George Gordon, 
crying out, “Elect CALDWELL, or die,” had elected him, would you, if 
those members of the legislatare shouid come here, and at your bar 
tell you, “ We would bave voted for CALDWELL anyhow, if there had 
been no bayonets, no mob there ;” would you say that that was a valid 
election, or woul:i you say it was no election at all? Would you, for 
one moment, think of allowing members of the legislature to say that, 
uuder circumstances like that, “ that violence did not make any differ- 
ence with us; we would bave voted for him anyhow ?” No, Senators, 
you would not do any such thing. You would say, “‘ That election is 
void whether these members of the legislature voted according to their 
prepossessions or not; although every man of them preferred CaLp- 
WELL to anybody in the world, that election, under those menaces and 
with those bayonets around them, is a void election. We will not allow 
men to change around afterward, and, contradicting the plain truth, 
say that, under these circumstances, they had a free choice.” No, sir; 
it is not simply a question whether the member had a free choice ; you 
would say ip such a case as that conclusively, and not allow it to be 
rebutted, that they bad not free choice. 

Mr. President. there is one case, then, in which it is admitted 
that you can go behind the formal vote. I think I can find others in 
which you covid go behind it, and in which you would declare the 
election to be weil I think I can conceive of others in which you 
could do so. I can conceive of a case in which a legislature was im- 
posed upon and made to vote for a man under a false personation or 
the like, and in which the Senate would declare his election void for 
the frand. I think I can conceive of such a case as that, and it would 
be very easy. But we need not go on speculating about cases, 
Bribery was a crime at the common law, and bribery avoids elections 
in every civilized country on the globe. There is not a single one in 
which bribery does not avoid an election. In our own country it 
avoids it in every State legislature ; it avoids it in the other House 
of this Congress; and if this Senate shall declare that bribery does not 
avoid an election to the Senate, it will have the unenviable dignity 
of being the only body on God’s earth in which a man can buy a 
valid election with money. It militates nothing against this argu- 
ment that the courts cannot declare a law invalid because its pas- 
sage was procured by bribery. Of course they cannot, for the judicial 
power extends to no such inquiry. But our power, by the express 
terms of the Constitution, does extend to an inquiry into the validity 
of an election of a Senator. 

Mr, President, perhaps it is not necessary to go into the question 
whether a legislature, in electing a Senator, acts as a body of electors 
or whether it acts as a legislature. But upon this subject one thing 
is very certain, namely, that unless you give to the word “ legisla- 
ture,” in the clause of the Constitution under consideration, the in- 
terpretatiou given to it by the Senator from Georgia, [ Mr. poral, 
who spoke so ably this morning, that is, as descriptive of a body o 
persons, the mode of electing Senators from the foundation of the 
Government to this day in most of the States has been plainly un- 
constitutional, for in the great majority of the States, from the very 
beginning, Senators were elected in joint convention. It is unneces- 
sary for me to say that a joint convention is not a legislature in the 
strict sense of the term. Everybody knows that it is not; everybody 
knows that it cannot be; that it would overthrow the very idea of 
the Government to say that that was a legislature. In all the United 
States the legislative power is partitioned between twochambers. The 
idea of a single chamber has no foot-hold in American institutions. 
Members are elected to a senate and members are elected to a house 
of representatives, and the house is usually much larger than the 
senate, and yet the senate has equal power in legislation with the 
house ; but if they were thrown into a joint convention to pass a law 
the superior numbers of the house would perfectly override the senate, 


_ and the whole idea of the checks and balanecs and better considera- 


ticn of measures derived from two chambers would be lost. Why, 
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sir, nobody would pretend that the legislature of any State, or that 


this Senate and House of Representatives, could get together and 


enact a law. 


Mr. BAYARD. I ask the Senator whether he considers it necessary 


for a republican form of government to have two houses of a legisla- 


ture; whether you cannot have arepublican government with a single 
house, and whether our own Confederacy, which was a republic, had 
not but a single house? 

Mr. THURMAN. I was not dealing with what would be a repub- 
lican government. 

Mr. MORTON. Is that question involved in this case? 

Mr. THURMAN. I have so much respect for my friend from Dela- 
ware that I am sure it must be or he would not have asked the ques- 
tion, because he is not given to asking impertinent questions. [ 
therefore think it has some connection with this issue, but I confess 
I cannot see that it has. 
‘ Mr. BAYARD. IfI may give the reason for my question, I will 

0 80. 

Mr. THURMAN. I shall be pleased to hear it. 

Mr. BAYARD. I asked the question because the Senator from Ohio 
had stated that when the two houses met in joint mbly they no 
longer were a legislature; that the Constitution requiring that the 
legislature shall choose, and pointing out the method, yet the fasion 
of the two houses in the joint assembly, in his viewing, destroys the 
legislative character of the body and makes them a mere electoral 
body. Now it occurs to me that if it were true that they were a body 
of mere electors, directed by Congress for the purpose of performin 
this duty, then Congress would have the right to look into their qua!- 
ifications. Why will you not look into their qualifications? It is 
because they are a legislature. It is because the constitution of the 
State makes them a legislature. It is because the constitution of the 
State alone determines their qualifications and puts it beyond the 
power of Congress to examine into them. Now, sir, if they are a 
mere body of electors, what prevents the Senate from testing their 
qualifications? If they are a legislature, you admit the Senate ean- 
not. Therefore I say that my question had pertinency, because the 
Senator seemed to consider that because they were a single body they 
could not be a legislature. I conceive that a republic can perfectly 
exist with a single legislative body, although our form of republics, 
following in the framework of the country from which we chiefly 
derive our laws, has two houses, to act one as a check upon the other ; 
and yet it is well known that the Confederate Congress was a single 
body, and we had republics in existence at that time. 

Mr. THURMAN. I must confess that it proves the extreme sagacity 
and far sightedness of my friend that he finds in the question he put 
to me, whether there might not be a republican form of government 
with one chamber, a pertinency to what I was speaking of. I was 
speaking of what constitutes a legislature, and not about the qualili- 
cations of its members. But Ido not know that it makes much dii- 
ference how this question is argued. We are all attempting to arrive 
at the truth, and [ am perfectly willing to consider my friend’s sug- 
gestion, although, if I speak longer than I intended to do, I hope the 
Senate will put to my credit the fact that interruptions have neces- 
sarily prolonged my discourse. 

It does not make one particle of difference, as to our right to inquire 
into their qualitications, whether you call the legislature that elects 
a Senator, in the act of election, a body of electors, or whether they 
are, strictly speaking, a legislature. As to the question of our right 
to inquire into their qualifications, it makes not the least difference in 
the world. I will suppose them to be a body of electers. Who is it 
that constitutes that body of electors? The members of the legisla- 
ture; and, as I said before, who are members of the legislature is 
determined by each house of the State legislature itself, and conclu- 
sively determined. So there is petinos i that argument that, if they 
are to be treated as simply a body of electors, we should have a right 
to inquire into their qualifications. We would have a right to inquire 
this far, have they been seated there, or are they recognized by each 
house as members of that house? Thatis all. There your inquiry 
stops. There you are met with a piece of conclusive evidence which 
you are not permitted to rebut. 

I say once more that if the election of a Senator is a legisla- 
tive act, then the Constitution has been violated from the first elev- 
tion down to this day; then your act of Congress regulating the 
time and manner of election is flagrantly unconstitutional. hy 
so? Because under this act of Congress (and one of the very reasons 
for enacting it, too, was this fact) if there is no selection of Senator 
on the first day, on Tuesday, then the two houses are required to 
meet in joint convention the next day, aud a quorum to do business 
the next day and proceed to the election of a Senator is not a 
majority of each house, but is a majority of the whole number of the 
members of the legislature, of both houses , who have been 
elected, and that majority of all the members of the legislature, of 
both houses, may to the election of the Senator; and the 
consequence, is, that if on T there is no election aud 
the next day the senate, being the smaller y, should refuse to go 
into joint convention at 
elect a Senator, it having a majority of all . 
But is that a legislature in which there is no senate, when the 
State constitution declares that the at t 
senate and house of representatives? No, sir; in accordance with 
the history of this Government, with the practice under this Gov- 








=?) 


1873. CONGRESSIONAL RECORD. 113 














the res geste of the election. But now I put it to my friend if it 
would not look a little odd for us, (supposing the proof to be be- 
fore us, when a man presents his credentials, that he obtained his 
seat by buying the legislature, by bribery—no question about the 
aumber: he bought enougk, bought them all—and we have the un- 
disputed facts before us, would it not look a little strange for us) <o 
pass at twelve o’clock in the day a resolution that the election was 
valid, and that he be sworn in as a Senator, and at half past twelve 
o’clock expel him upon the ground that he had obtained his election by 
the very bribery of which the Senate had ample proof when, half an 
hour before, it permitted him to be sworn in? First, hold the elec- 
tion to be valid, notwithstanding the bribery, and, in the next breath, 
say although he may be sworn in, he shall be instantly expelled be- 
cause of that bribery! It does seem to me that that would present 
a very odd state of case, and yet, if the Senate shall decide that bribery 
does not o to the election, we will be necessarily driven to that ab- 
surdity. I think it would require a good deal more metaphysics than 
common people possess to understand such a decision as that. I can 
understand why men who want to buy seats in this bedy may like 
@ doctrine like that, which puts them under the protection of the 
rule requiring a two-thirds vote to expel; but why anybody who 
reasons simply according to logic and truth can find it consistent to 
declare in one breath that the election is perfectly valid, and in the 
next breath declare that, on account of the very res geste of that 
valid election, we should expel the man whom you have sworn in ten 
minutes before, I confess I cannot so easily understand. I can, indeed, 
comprehend it, but I cannot appreciate it. 

Mr. President, I have occupied far more time than I expected, and 
far more than I should have done but for thése pleasant little ques- 
tions and interruptions that have taken place, and which so enliven 
a dull speech that I am always happy to be interrupted in order that 
I may not wear out the patience of the Senate. Sovies stated ail 
that I deem it necessary to say in vindication of the vote that I shall 
ore in favor of the resolution reported by the committee, I leave the 
subject. 

r. CONKLING obtained the floor. 

Mr. CARPENTER. Will my friend give way to a motion to proceed 
to the consideration of executive business ? 

Mr. CONKLING. Yes, sir. 

Mr. CARPENTER. I move that the Senate proceed to the consid- 
eration of executive business. 

The motion was agreed to. 


ernment, and with the act of Congress, you cannot treat the election 
of a Senator as a legislative act. 

But let me put another question to my friend. What will he do 
in those States in which every legislative act must receive the 
sanction of the governor before it takes effect? Must there be the 
sanction of the governor to the election of a member of the Senate 
of the United States? He will say it is foolish to ask such a ques- 
tion, because the Constitution of the United States provides that the 
Senator shall be elected by the eneatnee. Yes, sir; it does so pro- 
vide, and it does so provide with full knowledge of the fact that at 
the time that Constitution was adopted there was scarcely a State in 
this whole Union in which the approval of the governor was not 
necessary in order to the creation of a law. The very fact that that is 
the ease does most powerfully tead to show that by the word “ legisla- 
ture” as here used is meant that collective body of individuals who are 
members of the legislature, not the legislature in a technical sense 
as a law-maki _— 

Mr. STOCKTON. I should like to ask the Senator from Ohioa 
question. 

Mr. THURMAN. Certainly. 

Mr. STOCKTON. I should like to ask him to explain the Harlan 
case. I should like to hear him comment on that case in the view he 
Me. THURMAN, 

Mr. TH . Ithink the Harlan case and I think the Indiana 
case would strengthen what I have said. Ishould think it would be 

retty difficult to maintain that that body which elected Fitch and 

right was in a legal, technical sense the legislature of Indiana. It 
seems to me it would be very hard to maintain that proposition. As 
to Harlan’s case, the facts are not fresh in my memory, and I beg my 
friend not to read a page from the Globe to tell me what they are, but 
a 

Mr. STOCKTON. I not read a page from the Globe, but I 


would like to a 

Mr. TH . I beg the Senator not to doit. Iamtired. Sen- 
ators do me too much honor. They seem to think I am able to ex- 
plain ev ing, and I confess lam not. [Laughter.] I do not see 
very well how the Senate ever could have held that those Indiana 
gentlemen were elected, except upon the theory that the legislature 
spoken of in the Constitution that elects a Senator is a body of electors 
who are members of the legislature. That was a case in which the 
senate of Indiana refused to go into joint convention, and the house 
of representatives, or rather a majority of them and a minority of 
the senate, did go into joint convention and elected Senators, and as 
they constituted a majority of the whole body of members of both 
houses, the Senate held the election to be good. Those are briefly the 
facts as [now remember them. 

Mr. STEWART. Everybody knows the decision was wrong. 

Mr. THURMAN. Everybodydoes! Idonot know it. There were 
wise men in Gotham at that day as well as there arenow. It may be 
that all others knew it, but I was not aware of it. 

% WART. Either the State or the United States prescribed 
the method, and in that case they violated both. 

Mr. THURMAN. The United States had not prescribed a method. 

Mr. STEWART. The State had, and they violated it. 

Mr. MORTON. The State had not, by law, but only by usage. 

Mr. THURMAN. Congress had never prescribed any rule. 

Mr. STEVENSON. Nor the State either. 

Mr. THURMAN. Nor the State either. 

But, Mr. President, it is said that expulsion is the remedy. Now, ! 
want the attention of my friend from New York, [Mr. CONKLING, ] who 

ut Brother Norwoop through the greater and lesser catechisms both. 

© says, sup a legislature should elect a man guilty of murder to 
the Senate of the United States—that was the question of my friend 
from New York—would he hold the election void because they had 
elected a homicide? And, assuming that that must be answered in 
the negative, then he put the question, could we not expel that mur- 
derer ? Would we allow him to sit here among us? 

Mr. CONKLING. My friend will allow me to say that I did not 

that question. 

Mr. T N. I thought that was the question. 

Mr. CONKLING. If I can state the question without interrupting 
the Senator, I will do so. 

Mr. THURMAN. I will yield, provided the Senator will state the 


oe CONKLIN. Only he 
Mr. G. Only the question. The Senator from 


put to us this case : ee his election, 
tor of which he been guilty, and were convicted, and the 
record of his conviction were sent to us, would it not be absurd to 
hold that we must admit him and then expel him? In answer to 
that, I said, suppose, after his choice by the legi , be had been, 
in the same way, by the same court, con of perjury, arson, or 
murder, and the record should be sent here, would it not be 
absurd to admit him and then expel him; and yet, could we say he 
was not elected ? 

Mr. THURMAN. That was exactly as I understood it, and I was 
Ser ann 0: Sua eiens muy Gteen iaiaite boonies ane ai 
allel, that it would not be equally absurd. You might very 
say that if a legislature saw fit to elect a pirate, or a urer, or the 
seetbaeabs ts ong: that thea enaditvareae theabedios kescaanre 
Se a ereinnaey law that that has avoided 
an election. | does not go to the election itself; it is not part of 
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COMMITTEE ON TRANSPORTATION ROUTES. 
Mr. WINDOM. While the doors are being closed, I ask leave to 
offer a resolution, to be printed and laid on the table: 


Resolved, That the Select Committee on Transportation Routes to the Sea-board 
be authorized to sit at such places as they may designate during the recess, and to 
investigate and report upon the subject of transportation between the interior 
and the sea-board ; that they have power to employ a clerk and stenographer, and 
to send for persons and papers ; and that the expenses attending such investigza- 
tion be paid out of the contingent fund of the Senate upon vouchers approved by 
the chairman of said committee. 


The resolution was ordered to lie upon the table and be printed. 


PAPERS WITHDRAWN. 
On motion of Mr. CLAYTON, it was 


Ordered, That John L. Buck have leave to withdraw his petition and papers 
from the files of the Senate. 


On motion of Mr. CONOVER, it was 

Ordered, That Commodore Edward Middleton have leave to withdraw his peti- 
tion and papers from the files of the Senate. 

EXECUTIVE SESSION. 

The Senate thereupon proceeded to the consideration of executive 
business. : : 

After thirty-eight minutes spent in executive session, the doors 
were re-opened; and (at four o’clock p. m.) the Senate adjourned. 





IN THE SENATE. 
WepnespayY, March 19, 1873. 


Prayer by Rev. J. P. Newman, D. D. 
The journal of yesterday’s proceedings was read and approved. 


PROGRESS OF BUSINESS, 


Mr. WRIGHT. Mr. President, I desire to call up this morning, for 
consideration, the resolution offered day before yesterday by me, on 
the subject of rules. 

The VICE-PRESIDENT. The question is on taking up the reso!«- 
tion indicated by the Senator from Iowa. 

Mr. DAVIS. t resolution is it? Let it be read for informa- 


tion. 

The VICE-PRESIDENT. It is a resolution offered by the Senator 
from Iowa, nis certain instructions to the Committee on Rules. 

Mr. DAVIS. to the Senator not to call up that rese)na- 
tion until the Senate is fuller than it is now. Itis an important reso- 
lution, and I suggest to the Senator from Iowa to call it upsome time 
later in the g, or to give notice that he will move to take it up 
at a certain time. 
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Mr. WRIGHT. If there is any objection to taking up the resolu- 
tion at this time I shall not press it; but I supposed there would be 
no objection, as it is a mere resolution of inquiry. I do not propose 
to discuss it at all. 

The VICE-PRESIDENT. The question is on taking up for consid- 
eration the resolution offered by the Senator from lowa. 

Mr. FENTON. Before the question is put, I should be glad to have 
the resolution read. 

The VICE-PRESIDENT. The reading of the resolution is called 
for, and it will be reported. 

The chief clerk read the resolution, as follows: 

Resolved, That the Committee on the Revision of the Rules be instructed to in- 
quire into the propriety of so amending the rules as to provide— 


Tirst. That debate be confined and be relevant to the subject-matter before 
the Senate. 


Second. That the previous question may be demanded either by a majority vote, 
or in some modified form. 


Third. For taking up bills in their pepeies order on the calendar ; for their pine 
sition in such order; prohibiting special orders, and requiring that bills not finally 
ciepenet of when thus called shall go to the foot of the calendar, unless otherwise 
airected, 

Mr. THURMAN. Mr. President, I hope that resolution will not be 
taken up now. It ought not to be pressed in so thin a Senate as this. 
I know the Senatox from Iowa says it is simply a resolution of inquiry ; 
but it is a resolution to inquire about what the Senate itself knows 
just as much as any committee can know. It is an inquiry about 
matters entirely within ourown knowledge. The only duty acommittee 
could have would be to tell us what we know ourselves, and perhaps 
to draw some rule according to its own notions. I do not see that it 
alters the case in the least that this is a resolution of inquiry. 

I hope it will not be taken up for another reason. It must necessa- 
rily give rise to a long discussion ; it cannot be otherwise. It cannot 
be that the whole practice of the Senate, from the foundation of the 
Government to this day, is to be overturned without due considera- 
tion. For instance, if I am in order in speaking about the resolution 
itself, here is a proposition that debate is to be confined to remarks 
that are germane to the subject under consideration. Why, sir, it was 
decided more than sixty years ago that the Senate would not trust its 
Presiding Officer with the decision of the question whether a Senator’s 
remarks were germane; and for this very plain reason, that the Presid- 
ing Officer of this body is not chosen by the Senate; he is chosen by the 
people, wholly independent of the Senate, under no control of the Sen- 
ate whatsoever; and to give to an officer chosen in that way the right to 
decide whether a Senator’s remarks are germane to the subject or not, 
to give him a control over the debates of this body, would be utterly 
indefensible. But I do not want to go into the merits of this resolu- 
tion unless it is taken up. I hope that it will not be taken up now, 
but that we shall proceed with the matter that is properly under con- 
sideration before the Senate. 

Mr. WRIGHT. I must confess my utter surprise that there should 
be any objection to the passage of this resolution. ‘The Senator from 
Ohio says that the Senate understands this question just as well as 
a committee does. The same thing might be said of every resolution 
of inquiry that is introduced here, and the consequence would be 
that you never would get any matter to a committee for inquiiy and 
report to this body. 

I think that the fair way to dispose of this question is, that you 
shall get it to a committee, let them examine it, and it may be that 
they will not report in favor of a single proposition that I propose in 
this resolution. My object is simply to get it to a committee for in- 
quiry; let them report it here, and then we can discuss it if dis- 
cussion becomes necessary. How else can we get the question before 
the Senate legitimately, except through a committee ? 

I know the questions that are involved in this resolution have been 
spoken of frequently in the session just closed, and indeed ever since 
I have had the honor of a seat in this body: whether it were better 
that debate should be confined to the subject-matter before the Sen- 
ate; vw uether it were better that we have a previous question in some 
form ; whether it were better that we take up the calendar in its order 
and dispose of the cases upon the calendar, or to have special] orders 
made from time to time and have all the unseemly scenes that we 
have in this body in reference to the taking up of bills out of order, 
and the constant struggle that we have on this floor for precedence 
in the hearing of bills. My object simply is that we shall have these 
matters reported on from a committee for the purpose of expeditin 
the business of the Senate. If, when the committee come to investi- 
gate these matters, they find it better to adhere to the rules as they 
stand now, then well enough. If they deem it advisable to report 
some amendments on these subjects, then we can discuss those amend- 
ments and consider what is best to be done. But I confess I do not 
see how we are to get these matters legitimately before the Senate 
unless through a committee. As I have already said, in answer to 
the suggestion that the Senate understands this question as well as 
any committee, the same objection might be made to every proposi- 
tion to refer any question in this body. 

Now, Mr. President, I am not solicitous about having this resolu- 
tion pressed at this time. It occurs to me, however, that the Senate 
is about as full now as we can expect to have it during the morning 
hour at any time. If it be deemed better to pass it over for a few 
moments, until more of the Senators come in, I shall have no objec- 
tion, ; 

Mr. DAVIS. Allow me to ask the Senator a question. When does 
he expect this report? At this session? 





Mr. WRIGHT. Whenever the committee get ready. I understand 
that if this matter is referred to the committee, they can report at 
the next session, the subject being before them, without & re-refer- 
ence at the next session. They will have the matter in the mean 
time in their hands, and they can investigate, consider, and deliberate 
upon it during the vacation. 

Mr. DAVIS. I suggest to my friend if it would not be better to wait 
until the next session before he presses it. We cannot be expected 
to stay here now for a report at this session, and it will involve a long 
discussion. When we come here next winter it will be time enough 
to consider it. 

Mr. WRIGHT. Most certainly I do not expect any long discussion 
upon this resolution. I confess I cannot understand the sensitiveness 
upon this subject, nor the objection to a mere reference of a resolution. 
I think it but fair that this resolution should be taken up. I think it 
will not be objectell now that the Senate is not sufficiently full. | 
certainly can see no reason for delaying action on the resolution. 

It is said in answer to one proposition contained in this resolution 
that the policy and practice of the Senate have been, for sixty years, 
so and so. A great many things are quite as old as the matter to 
which Senators have referred that were better changed. If by our 
practice and experience here we do not improve, we live to but little 
vereee. I think all experience shows that, in many we 
might change our rules, and every day but confirms me in that expe- 
rience. 

Mr. SHERMAN. I am sorry that my colleague objects to the refer- 
ence of this resolution. I was in hopes that the Senate would, by 
unanimous consent, take up the resolution and then refer it without 
instructions to the Committee on Rules. That we must change our 
rules is to me a matter of clear necessity. All I desire is simply to 
give the Committee on Rules jurisdiction of the subject-matter, not 
to debate at this session what ought to be the changes of the rules. 
I do not think we are prepared to prolong this session to debate what 
rules ought to be adopted at the next session, but I think it a wise 
thing to give the Committee on Rules jurisdiction of the subject, so 
that they may consider during the recess, and report to us early in 
the next session, such rules as may expedite the public business. 

Now, sir, lam reasonably tenacious of old things, but I am not 
tenacious of a rule, or a privilege, or a power that enables a single 
man to obstruct the order of business, to prolong discussion unrea- 
sonably, and especially to talk about the man in the moon when the 
immediate business of our constituents is involved. The practice that 
has grown up in the Senate of engaging in desultory debate about 
meses fag de the world, when we have a specific proposition before 
us, is an abuse that ought to be corrected; and I thin the best way 
to de it is to take up this resolution and refer it without debate to the 
Committee on Rules, and let them examine the subject and report at 
the next session of Congress. It is manifest that they ought not to 
report at this session, because it would protract the session longer 
than probably we should be willing to remain here; but let us direct 
the attention of the Committee on Rules, which is fairly constituted 
of old_ and experienced members, to the subject-matter, and let them 
report at the next session such modifications of our rules as, without 
creating any great changes, will enable us to transact in order the 
public business. I shall therefore vote to take up this resolution, and 
will then, if no one else does, move to refer it, without instractions or 
directions, to the Committee on Rules, merely to give them jurisdic- 
tion of the subject-matter. 

Mr. BAYARD. Mr. President, I look with great disfavor upon this 
proposition ; nor do I know of any justification for the ch that 
the public business has been obstructed by the forms of debate in 
this body. I do not mean to say that members may not at times 
have grown impatient, especially those whose power was assured, 
and who were therefore eager for the victory which was sure to come 
to them by force of numbers. As to the obstruction of public busi- 
ness, as I say, I know of none. I can think of no instance of it. Will 
it not be time enough to make this change in the rules of our debate 
when experience has shown the necessity for it ? 

Free speech is what was intended to be secured by the rules, as we 
now have them. Free speech is what we have had under them, and 
without meaning to make an issue of fact with the honorable Sena- 
tor who has just taken his-seat, or with any other Senator on this 
floor, I must declare that in my experience in this body I have known 
no abuse of the privilege of debate. On the contrary, I have known 
great advantage to come from it. The majority have it in their 
— to enact Sie patvl into — SS at parece those 
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that fact; and so long as it is possible to appeal to the reason, and 
by argument to produce a change in votes, the time is well spent, and 
| trust it will not be the disposition of the Senate to shortenit. It will 
be time enough to set on foot these rigorous measures when an abuse 
has occurred. Ido not admit that it has occurred yet; I do not think 
it can be justly said to have occurred yet; and I therefore hope the 
Senate will indicate their unwillingness to take the first step, even, 
for referring for information a resolution of this character to a com- 
mittee. 

Mr. CARPENTER. Mr. President, I entirely concur with the Sen- 
ator from Delaware who has just taken his seat. There ought to 
be one place in this Government where there can be, not only free 
debate, but full debates. There is another body of very honorable 
men, to which I cannot refer, but of which I have heard more or less, 
of. whose doings I have seen some things, where a previous question 
obtains, arid I certainly shall never vote nor give the slightest en- 
couragement by any vote of mine to establish a previous question 
here. 

When has this privilege of dcbate ever been abused? In the four 
years I have been here, never within my knowledge. On two or three 
exciting occasions we have “sat it out,” as the phrase is; we have 
spent the night. Is it not far better for Senators to take that incon- 
venience once or twice in the course of a session than it is to estab- 
lish a binding rule here, which substantially stops debate? In my 
judgment no time will be saved by it. A man is making a speech. 
Some one gets . and calls him to order, because he is wandering 
from the point. It is a very nice question to determine, until a man 
has got t gh, whether he has been wandering from the point or 
not. There is a great deal of collateral learning that may be at the 
end of a speech brought in and tacked on to the subject, which seems 
while it is progressing to be entirely irrelevant. Some man thinks 
the speaker has got over the line; he gets up and calls him to order ; 
the Chair sustains the point of order; he appeals, and then we go off 
into a debate on the point of order, as to whether the man speaking 
is inside the rule or outside. In my judgment any attempt to estab- 
lish such a rule here would waste the time of the Senate, for it cannot 
be expected that Senators who desire to discuss a measure, and who 
think they are within the rule, if they should be called to order, and 
ruled by the Chair to be out of order on that subject, would submit 
to it without a pretty full discussion. When you get to the ques- 
tion of the appeal from the decision of the point of order, then you are 
certain to hear the man say what he desired to say, for the purpose 
of showing that his speech was in order, and that would bring you 
right back where you were before, except that you would have had 
the row and ill-feeling that result from a point of order sustained 
and an appeal taken to the Senate. 

My friend from New York [Mr. ConKLING] suggests that a row is 
always in order. I think itis? It tends to purify the atmosphere. I 
am for a row myself; but at the same time I prefer to have it out of 
the lar course of business rather than in it. 

As rule of free debate, in my judgment, since I have been here, 
which is a very short time, of course, has never been abused, I take it 
it never was before, or it would have been changed. I certainly shall 
not vote for a change, and I shall vote every time I can get a chance 


not to _——- it. 

Mr. C ERLY. Mr. President, I am in favor of a reference to 
the Committee on Rules with respect to the third division of this reso- 
lution. I agree that there should be some rule as to the eee and 
convenient taking up of bills. The effort and contest frequently re- 
quired here to enable a Senator to get the floor to call up a bill are 
such as ought to be remedied, if possible. This difficulty with a dif- 
fident person almost disables him from properly attending to the 
most necessary business committed to his care. We should have a 
rule by which every Senator should have his day, as of right, in get- 
aes bill in his charge before the Senate. Hence, if this resolution 
. be amended, as I shall ask the Senate to amend it, by striking 
out the first and second divisions, I should have no objection to it. 

But, Mr. President, for one, I am not willing to leave to any com- 
mittee the right to report, or even to consider, whether we shall 
have a previous question in this body or not. Of this I will speak 
again presently. 

That debate should be confined to the subject-matter before the 
Senate I agree is desirable; yet, I say no rule is required on the sub- 
ject. In my time here, more than four years, I call to mind but a 
single case where, by a deliberate act of a Senator, there was a dis- 
cussion of 4n important subject entirely foreign to the question then 
before the Senate. I am reminded there was one other case of the 
same kind. It was whera a Senator, about to leave this body, and 
unable to obtain any other opportunity to express his views on a sub- 
ject which the Senate had ch. him and others with in committee, 
was compelled to avail of that mode of addressing the Sen- 
ate. Thus there were two cases in more than four years, one of them 
a case of absolute necessity, where the subject, the Louisiana case, 
was one of the utmost gravity; while the other and the earlier case 


was one of in which a good many Senators were v 
alia al babe aa ‘ who spoke. " ind 


The Senator from Wisconsin [Mr. CARPENTER] never was more cor- 
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in a single session of this body than has been consumed in my four 
years by all the irrelevant speeches and remarks I have heard here. 
Who is to judge of what isirrelevant? Some minds in debate operate 
in one way, some in another. One of the ablest men I ever knew 
among the many able men at the bar of San Francisco, a lawyer trom 
Indiana, Mr. Lockwood, now dead, had a mind of that capacity that he 
approached his subject from its extremest verge, sweeping toward it in 
great circles, like the condor of the Andes, still contracting them as he 
moved, until with one swift swoop he rushed straight in triumph 
at his point. Ihave myself sat listening to him when I could not 
see what his argument had to do with his case, how the splendid 
march of his concentric circles was ever to reach the point; but 
he never failed to make it plain enough before I hoard him out. 
Now, sir, Senators may discuss questions in the same way, and the 
great questions often before us are of that character that the 
well be so discussed. Is such discussion to be ruled out of o 

irrelevant, because of the various mental vision of Senators ? 
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The proposition for a previous question is still more objectionable. 


Such a rule is ew a power in the majority for the suppression of de- 
bate. Tosuchar 

States, at least, should have an unlimited freedom of debate. How 
wretched is the condition of a minority which has not the poor privi- 
lege of making its complaints to the country! I do not think, sir, 
the experience we have had of the workings of the previous ques- 
tion in the legislative history of this country is calculated to induce 
us to adopt it here. Why, sir, it is the destruction of all true parlia- 
mentary discussion. If it be truae—though it is not I who say so—that 
parliamentary oratory in its best sense has almost disappeared from 
one House of Congress, as is said by many of our best thinkers on the 
subject, it is owing undoubtedly more to the previous question, with 
its natural ally, the one-hour rule, than to any other one cause. Such 
are my convictions on this part of the subject that I, for one, will 
never so much as vote to take up a resolution which implies that the 
previous question in the Senate is even open to consideration. 


e I never can consent. The Senate of the United 


Ido not wish to occupy time in discussing this motion to take up. 


My own judgment is that, instead of bringing forward matters now 
that can better be deferred or wholly omitted, we ought to confine 
ourselves to the special business which has kept us here thus far, and 
dispose of that, so that we may adjourn. In any view, the first and 
second divisions of this resolution should be strack out, and I now 
move to amend it by striking them out. 


The VICE-PRESIDENT. The Chair would suggest to the Senator 
that the question is on taking up the resolution for consideration. 

Mr. CASSERLY. I am happy to be corrected. Iam opposed to 
taking it up, because I am not willing to vote that the Senate will 
consider or refer to a committee the possibility of the previeus ques- 


tion. 

Mr. THURMAN. Mr. President, I wish to say a few words more. 
The Senator from Iowa says that if this resolution is not referred to a 
committee, it is of no use to refer any resolution toa committee. Ido 
not see the force of that reasoning at all. We can refer an inquiry to 
a commiitee very properly where we are not ourselves possessed of 
the facts. We can refer to a committee a question of law which we 
have not had time to investigate; that is all right enough; but in 
respect to the subject-matter of this resolution, no committee can en- 
lighten the Senate at all. Let us see what it is: 

That the Committee on the Revision of the Rules be instructed to inquire into 
the propriety of so amending the rules as to provide— 


First. That debate shall be confined and be relevant to the subject-matter beforo 
the Senate. 


Pray, what light can the committee give us by any inquiry it may 
make on that subject? Every Senator must act upon his own know!l- 
edge. The committee will not go outside of the Senate to furnish any 
fact whatsoever. It can only refer to the experience of the Senators 
themselves; so that it can shed not one particle of light upon the 
pathway of duty of the Senate in this particular. 

Then what is the next ? 


Second. That the previous question may be demanded either by a majority vote, 
or in some modified form. 


They are to inquire into the propriety of a previous question. What 
light can they give us on this subject that we do not possess already ? 
None whatsoever, absolutely none. What, then, is the necessity of 
making any such reference at all? 

Then comes the third division: 


Third. For taking up bills in their regular order on the calendar; for their dis- 
position in such order; prohibiting special orders; and panes that bills not 
finally disposed of when thus called shall go to the foot of the calendar, unless 
otherwise directed. 


There is nothing that any committee can report to us on that sub- 


ject that we do not know already. No light can be thrown on that 


uestion by the report of a committee. All that a committee could 
o, if this resolution should be referred to it, would be to report 


against altering the rules, or, if it were in favor of altering the rules, 
then to report some new rule. 


not proceed in the usual way? Why does he not introduce a new 
rule, and let it be referred to the Committee on Rules, as has been 
done again and again, and I believe in almost every instance in which 
the rules have been changed ? He cannot be prevented from inutro- 


ducing such a resolution, altering the rules, and that must go to the 


Now, if the Senator from Iowa wants the rules altered, why does he - 
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Committee on Rules, according to the practice of the Senate. He 
cannot be prevented from introducing such a resolution; and if he 
thinks there is a necessity for changing the rules, there is no reason 
whatsoever for referring this resolation to the committee. He could 
introduce his resolution to change the rule, or introduce some new 
rule, such as he supposes ought to exist, and then we should know 
what kind of thing it is he asks the Senate to adopt. 

But, Mr. President, upon the general question, like the Senators 
who have spoken against taking up this resolution, I am opposed to 
any such rule as is provided for in the first and second clauses of this 
resolution, and for the present I do not see the necessity of such a 
rule as is provided for in the third clause. I say that this Senate has 
always transacted the most business, and transacted it in the best 
nanner, when it had the fewest rules, and I say that the court that 
1as the fewest rules always transacts the most business and transacts 
.t in the most satisfactory manner; and I repeat what has been said 
by my brethren here, that there has been no culpable waste of time in 
debate in the Senate. 

Why, Mr. President, let me say that this matter goes still farther. 
The moment you adopt a previous question in the Senate—the moment 
you confine and limit debate as the first clause of this resolution does— 
from that moment the weight and power and influence of the Senate 
in this country will begin to decline, Sir, there was a time when the 
House of Representatives was the great power in this Government. 
Then the Senate sat with closed doors, and no word of its debates went 
to the country; bat from the moment the Senate opened its doors and 
debated in public, the influence of the Senate began to increase, until 
its relative influence in the country became greater than that of the 
House of Representatives. But, sir, it would not have become ter 
than that of the House of 9 REN pI, even with open debate, 
had it not been for the hour-rule which was adopted in the House of 
Representatives, and its previous question. That is the truth about 
it, and long-sighted men in that House saw it and predicted, when 
the hour-rule was adopted, that that was signing the death-warrant 
of the influence of the House of Representatives in this country; and 
it has proved to be true. 

Sir, begin this in the Senate, curtail debate here in some impatient 
haste of a majority that cannot bear to hear even discussion of ques- 
tions, in that spirit of despotism that would stop all debate whatso- 
ever, in that spirit that says that deliberative bodies in which public 
measures are discussed are a nuisance, and that it is best to have no 
discussion at all—let this first step be taken, and from that very day 
the decline of the influence of the Senate in this country will begin. 

Mr. President, there is no necessity whatever for this measure. I 
can speak for my friends on this side of the chamber. I can ap 
to the record. Who have been here in greater proportion to their 
numbers, during the long and tedious and weary nights of the session 
that we often have, when there is no speaking oe time, when 
there is no disposition whatever to waste time, but when we are 
compelled to sit here in order to discharge our public duties and do 
the public business? Look at your journals and see what party in 
this body is here in the greatest eae of its numbers. I venture 
to say that, for the four years I have had a seat in this chamber, the 
democratic party has been the party that made a quorum in the Sen- 
ate nine times out of ten. So far from stopping public business, so 
far from factious opposition to public business, the few democrats in 
this chamber, only ten of us when I took my seat here, have sat here 
night after night to make a quorum, when more than half of the re- 
publican Senators were out of their seats or in their beds. 

No, sir; there has been no disposition to make factious opposition. 
I reeollect three great oceasions, in the four years I have been in the 
Senate, when the minority have made the majority sit a bill out all 
night long; bat those were under circumstances that would justify 
any minority in taking that course in order that they might make the 
passage of those measures a thing of mark and of note, that the at- 
tention of the country might be called to them. There has been no 
such abuse as is here complained of. Sir, the fewer rules you have, 
and the more you trust to the honor of Senators, to their character, 
their reputation, their responsibility. as ‘gentlemen and as Senators, 
the more pleasantly and the more readily will you get through with 
the public business. 

Mr. WRIGHT. If this debate has satisfied me of anything, it is as 
to the propriety of making the reference I ask. The simple proposi- 
tion now before the body is, will you take up this resolution? And 
yet, in the face of the rules of this y, Senators have occupied time 
here in discussing the merits of the questions that are involved in the 
resolution itself. I say “in the face of the rules of this body ;” and 
the necessity of having some rule by which we may be enabled to re- 
strain debate, at least within the rules, is apparent from what has al- 
ready occurred here. 

Again, I confess my surprise that for the first time in my experience 
in this body, on a resolution of simple inquiry and a question of its 
reference to a committee, not to report at this session but to report 
at the next session, instantly the whole merits of matters that may 
coms before the committee are brought before this body for discussion. 
Frequently we know it occurs here that we offer a resolution of in- 
quiry for the very reason that we are not prepared to discuss the 
merits of the question, and it is accorded to the Senator who offers 
the resolution that the reference fnay be made and the inquiry had, 
for the reason that he is not then prepared to discuss the question, 
that it may go before a committee, the committee make its report, 
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and he then be heard. I undertake to _ it has not occurred here 
for two years that any Senator has offered a resolution of inquiry and 
it has been denied to him before. I say it is unfair that Senators shall 
discuss the merits of this question when I have offered a simple reso- 
lution of inquiry and ask that it go to a committee. 

My distingu friend from Ohio asks, why not offer a rule and 
have it referred ? For the very reason that you would do just as you 
are doing now, insist that the Senate understands that question just 
as well before a reference as it would after a reference, and that there- 
fore it ought not to be referred. If I had offered rules here in the spirit of 
the resolution I propose to refer to this committee, the Senator would 
have risen in his place and said, ‘‘ We understand this question just as 
well now as we can after it comes from the committee, and why let this 
resolution go to the committee?” I think the fair, reasonable, and just 
way is that you shall refer those questions to a committee; let them 
consider them and bring them before the Senate, and then we shall 
discuss them if discussion becomes necessary. 

I am not here to say whether debate has been inapropesty prolonged 
or not upon questions in this body. Iam not prepared to gainsay the 
truth of what Senators have stated here. I know, however, if you 
take that grand jury who go to make up the people of this nation, 
they will differ very widely from Senators on this floor as to the range 
of debate here. I remember less than a month since, when we had 
the question of enlarging the endowments to agricultural colleges 
before us, for three days upon that bill we discussed the Louisiana 
re ; and so it has occurred from time to time here in this cham- 

r. 
I say I do not enter into the question of the propriety of changing 
the rules in the direction I have indicated, nor is it necessary that I 
should do so. I do not know what the committee may report ; I do 
not know, when they have reported, what I shall do upon the ques- 
tion; but I say it is but fair to me, it is but fair to the Senate, it is 
but fair to the sentiments which have been expressed here, that the 
question should go to the committee at least, and they consider what 
it were better to do, and when their report comes in, Senators can dis- 
cuss the question as much as they please, and we shall arrive at acon- 
clusion, I doubt not, that will be just and right. 

But I have yet to find in my experience in this body that when a 
simple resolution of inquiry is offered, that binds no one, concludes 
nothing, when we are seeking for light from a properly constituted 
committee of this body, objections have been made to such a refer- 
ence. All I ask is that this resolution be taken up and referred. 
That there are some matters in this resolution that strike Senators 
properly, no one pretends to deny. Whether I shall be in favor of 
the previous question, whether the Senator from Ohio shall be in 
favor of it, when the committee shall report it in some modified form, 
we cannot undertake to say now. It may be that it may be reported 
back in such a way that we could all upon it. It may be that 
the committee may report that it is not better to confine debate at 
all. Whatever their report is, we can consider it when it comes in. 
All I ask is, in fairness and in justice, that this resolution may be 
taken np and the reference made and time given to this committee 
to investigate, and when the report comes in we can consider it. 

Mr. STEWART. I hope that this resolution will be referred to the 
Committee on Rules, and that the subject will be carefully examined. 
I do not know that we can so amend the rules as to avoid difficulties 
which now exist in the transaction of business; but it is manifest 
that there are serious difficulties, that important measures frequently 
are not considered for want of opportunity to get them before tho 
body, measures to which there is no real objection. We have tried a 
tule which allowed one objection to carry a bill over, and under that 
rule objections were made noes the bill was read, before 
there was any consideration of it. mebody wants to take up some 
other bill, and he objects merely because he wants the time for some 
other p , and will not allow any explanation as to its merits. 
I do not like the rule known as the ANTHONY rule, and shall never 
vote for it — because I have seen a great deal of difficulty in its 
administration. 

Then it is manifest that at the close of a session we do a great deal 
of business hurriedly, without time to properly consider it. The leg- 
islation of the last few days of the last session, if you will look it 
over now, will show clearly that we ought to have had more time to 
digest it. For instance, in the salary bill the President’s salary is 

ce provided for. Would that have been done if we had had suf- 
ficient time to consider it? And in the case of a large number of offi- 
cers, there are provisions for double salaries in your 1. 

Mr. THUR . ‘That was simply to make it sure. [Laughter.] 

Mr. STEWART. It shows that there was not sufficient time given 
to consider the subject ieee 

Mr. CASSERLY. If ator from Nevada will allow me, prob- 
ably that may have been done with this intention—to give a choice, 
so that they might take the low salary if they felt so inclined. 


Or STEW 7 7 
Mr. ART. Itshows the hurried manner in which business is 
transacted near the end of the session. There ought to be some 
means devised whereby im t legislation could be terminated 
before the last moments of session. I hope this resolution will be 
referred to the Committee on Rules, and that they will ss 9 
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irrelevant questions which would be better devoted to the matters | 
under consideration. 

I differ entirely with those who say that the debates in the House 
of Representatives are less ppwutee in consequence of the previous 
question. I think if you up the Congressional Globe, and look 
at theindex, you can find thesubject-matter in the speeches there more 
readily than you can in the Senate. If you undertake to find the 
matter discussed in the Senate, when you look at the bill under con- 
sideration, and then attempt to trace it up, you will find the discus- 
sion was on some other subject altogether. The debates in the House 
of Representatives are more direct, more intelligent, throw more light 
on the subject under consideration, and are more easily found, and 
you can tell what was before the House more readily than you can 
in the Senate. I think the comparison of the debates of the House 
and the Senate soeee very favorably for the House, because there 
they economize their time more and speak more directly to the ques- 
tion, and there is not so much irrelevant debate. I undertake to say 
that the Congressional Globe will show that fact. 

I do not know about a previous question, I think perhaps we 
ought not to have a previous question in the same way the House 
has it; but there ought to be some way of limiting debate, as the 
number of the Senate is now so large, and there ought to be some 
rule by which all important measures can be considered, and there 
ought to be some way by which the last days of the session shatl be 
relieved from the great pressure of business. The whole business of 
the session should not, as it were, be forced in a funnel and crowded 
through without any consideration. Some rule ought to be adopted 
by which business can be considered in order, so that one man shall 
not have it in his power to prevent the consideration of an important 
measure, because he has charge of another that he desires to have 
considered. 

If the committee could so modify the rules as to enable us to avoid 
some of these difficulties, it would be well. I should like to see the 
whole subject, without any indication as to what ought to be done, 
referred to the committee. I believe the Committee on Rules, com- 
posed as it is of experienced members, may bring forward something 
at the commencement of the next session that will remedy the diffi- 
culties under which we now labor. I do not want to see any rule 
adopted that will cut off any reasonable debate; but it would be a 
great gratification if you could take up the Congressional Globe when 
a bill was under consideration, and the subject under consideration, 
as indicated by the index, would have some reference to what was dis- 
cussed, so that you could find it, and not discover that a Senator was 
discussing every other question except the one under consideration. 

Mr. CARPENTER. Theh it is a mere question of making an index. 
That is a remarkable reason for limiting debate in the Senate, merely 
that a proper index may be made! 

Mr. STEWART. Does the Senator from Wisconsin believe that a 
man has been made, or ever will be made, by the newspapers, or by 
angnedy else, who will be able to make an index to these rambling 
reports 

r. CARPENTER. My friend, Ithink,is the man who could do 
that to perfection. I should refer it to him, and not have the slight- 
est doubt as to the result. Take the illustration put here: it is said 
that on an agricultural bill we spent two days discussing Louisiana 
matters. Is there not some way, in making up the digest, or index, 
of referring to the Louisiana matter, although its discussion came in 
on the openiarel bill, that bill being laid aside informally? Ido 
not see the difficulty. 

I want to say, in this connection, that I am for an index to our re- 

rts for the purpose of Dinettes how debate can be prolonged 

ere, and how it can be avoided. I give notice that on an early oc- 
casion I shall introduce a bill providing for an index and digest of all 
the congressional reports, which will obviate entirely the difficulty 
which my friend now has. [Laughter.] 

Mr. STEWART. The Senator from Wisconsin has been my can- 
didate for President for a long time, (laughter,} simply because I 
thought he had some executive capacity ; but—— 

Mr. CARPENTER. Now the Senator objects to what I said about 
his capacity to make a digest, 

Mr. STEWART. His selection of a n to make a digest shows 
me that he is unfit to be President. [Langhter. 

‘ The VICE-PRESIDENT. The question is on taking up the resolu- 
ion. 

Mr. ANTHONY. Iam not in favor of limiting debate in the Sen- 
ate, but Iam os willing that this resolution shall go to the Com- 
mittee on Rules; and, in voting to take it up, I do not wish to be 
misunderstood. . 

The VICE-PRESIDENT. The question js on taking up the resolu- 
tion of the Senator from Iowa. 

The question being there were, on a division—ayes 21, noes 24. 

Mr. WRIGHT. I r the yeas and nays on this question. 


The yeas and nays were ordered ; and, being taken, resulted—yeas 
25, nays 30; as follo 


YEAS— Ames, Anthony, Boreman, Buckingham, Clayton, Conk- 
ling, of A Hiteheook, J Lewis, Mitchell, Morrill of 
Ver zo Mie right Scott, Shathon, Upencer, Sprague , Stewart, 

NA Alcorn, Bayard, Boutwell, Cameron, Capeeter, Casserly, Cooper. 


Ferry of waite, Gordon, Hamil- 
ft Bray Ingle Kali, Oren fren, Moral 


Thurman, and West—30, 
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ABSENT—Messrs. Bogy, Brownlow, Caldwell, Chandler, Cragin, Dersey, Ei- 
munds, Flanagan, Frelinghuysen, Hamlin, Howe, Johnston, Logan, Ransom, Sauls- 
bury, Stockton, Sumner, and Tipton—1& 


So the motion to take up the resolution was not agreed. to. 
AGRICULTURAL REPORT. 


Mr. ANTHONY. I offered a resolution yesterday, the object of 
which was to secure the printing of the usual number (and by “ the 
usual number” I mean none for popular distribution) of the Agricul- © 
tural Report. I should like to have that resolution taken up, so as 
to have the sense of the Senate upon it, because if it is the sense of 
the Senate to print the report it should be done at once, and, if not, 
the Commissioner should know it. It is proposed only to print the 
same number that we print of bills and reports, which gives one to 
each member of the Senate and one to each member of the House of 
Representatives, and the usual number to the Library and the docu- 
ment-room, &c. I think if that is done, then, under a general law, 
the Commissioner will have the right to print for his own use twenty- 
five hundred copies, and the Senate would have the right, by passing 
a resolution, to print about twelve hundred copies. That is all that 
the iaw allows. 


Mr. FERRY, of Connecticut. Upon this question I must make the 


| point of order. This is clearly legislative business, and I insist upon 


the point of order. 

Mr. ANTHONY. The resolution is that the Commissioner of Agri- 
culture be directed to present his report to the Senate. That is the 
resolution. 

Mr. FERRY, of Connecticut. The law requires the Commissioner 
of Agriculture to inake his report tu Congress. 

Mr. ANTHONY. But does not forbid him to make it to the Senate. 

The VICE-PRESIDENT. The Chair is of opinion that the resolu- 
tion is in order in the form in which it is presented. The question is 
on taking up the resolntion of the Senator from Rhode Island. 

Mr. BOREMAN. Will this resolution be subject to objection after 
it is taken up? If it elicits discussion, I am opposed to taking it up; 
but I have no objection to the resolution itself. 

Mr. ANTHONY. I donot think it will elicit any discussion. I cer- 
tainly should not press a discussion against the Senator from New 
York, [Mr. CONKLING,] who has the floor on the important matter 
that keeps us here, but really we ought to settle this matter before we 
go away. 

Mr. MORTON. 
regular order. 

ir. ANTHONY. Certainly I shall not press it now if there is any 
discussion. I have no interest in the matter more than any other 
Senator. I only want it settled. 

The VICE-PRESIDENT. The question is on taking up the resolu- 
tion offered by the Senator from Rhode Island. 

The motion was agreed to, there being, on a division—ayes 31, noes 
11; and the Senate proceeded to the consideration of the following 
resolution, yesterday submitted by Mr. ANTHONY: 

Resolved, That the Commissioner of Agriculture be directed to communicate to 
the Senate his last annual report, with the accompanying papers. 

The resolution was agreed to. 

The VICE-PRESIDENT subsequently laid before the Senate the an- 
nual report of the Commissioner of Agriculture. 

Mr. ANTHONY. I move that the report be referred to the Com- 
mittee on Agriculture and printed. 

The motion was agreed to. 


If there is to be any discussion, I shall call for the 


COMMITTEE ON LEVEES OF THE MISSISSIPPI. 


Mr. WEST. With the permission of the Senator from New York, 
who, I believe, has the floor, and with the consent of the Senate, I 
should like to call up the resolution which I offered, directing the 
Committee on Levees of the Mississippi River to sit during the recess, 
and I ask the Secretary to read the resolution. 

The VICE-PRESIDENT. The Senator from Louisiana moves to 
take up a resolution, which will be read for information. 

The chief clerk read as follows: 

Resolved, That the Select Committee on the Levees of the Mississippi River be 
authorized to sit during the recess, and to investigate and report upon the con- 
dition of the levees of the Mississippi River; also, upon the propriety of the Gov- 
ernment of the United States assuming charge and control of the same, with a 
view to their completion and maintenance; and that they have power to employ a 
clerk, and that the expenses attending this investigation shall be paid out of tho 
contingent fund of the Senate, upon vouchers approved by the chairman of tho 
select committee aforesaid. 

Mr. FERRY, of Connecticut. I make the point of order again on 
this resolution, for the purpose of ascertaining the rule of order, if we 
have any, as I supposed we had one decided a few days since. This 
is clearly and directly in the line of legislation. 

The VICE-PRESIDENT. The Chair is of opinion that the point 
of order is well taken; that the resolution is not in order. 

Mr. ALCORN. Does theChair decide that the resolution offered by 
the Senator from Louisiana is out of order as being in the nature of 
legislative business ? 

The VICE-PRESIDENT. The Chair so decided. 

Mr. ALCORN. The Senate has passed resolutions of a like charac- 
ter during its present session, and I have not heard of any question 
of order being made in regard to them. 

Mr. FERRY, of Connecticut. I think no resolution of this charac- 
= ot passed. Several have been introduced, but they are on 
the table. 
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Mr. ALCORN. I will inquire of the Secretary if the fact is not as I 


Mr. FERRY, of Connecticut. If they have passed I did not observe it. 

Mr. ALCORN. I ask the Secretary, with the permission of the 
Chair, if such resolutions have not been passed. 

Mr. WEST. I can give the Senator the information. On the 10th 
of March, on motion of the Senator from Indiana, [Mr. Morton, ] the 
following resolution was considered and agreed to: 

Resolved, That the Committee on Privileges and Elections be instructed to ex- 
amine and report at the next session of Con upon the best and most practica- 
ble mode of eouting the President and Vice President. 

Giving them authority to act during the recess on a subject con- 
nected with the province of that committee. 

Mr. FERRY, of Connecticut. The point of order was not taken at 
that time. 

Mr. ALCORN. I desire that this resolution may share the fate of 
other resolutions of a similar nature; and, in order that the point of 
order may be discussed, I ask leave to enter an appeal from the decis- 
ion of the Chair, and I shall call up the appeal at some other time. 

The VICE-PRESIDENT. The appeal will be entered. 


WITHDRAWAL OF PAPERS, 


On motion of Mr. DORSEY, it was 


Ordered, That Tl. L. Henry have leave to withdraw his petition and papers from 
the files of the Senate. 

Mr. SCOTT. Iask that an order be made authorizing the Secretary 
of the Senate to deliver to the commissioners of claims the papers 
of Madame E. Bertinette, Charles A. Ware, Ware & Lacy, and Will- 
iam Bailey. In making this motion I wish to state that I have not 
examined the question whether the commissioners of claims have a 
right to grant a rehearing to parties, and I make this motion at their 
request, that they may decide that question, and, if they see proper, 
grant a rehearing in these four cases. 

There being no objection, leave was so granted. 

On motion of Mr. HOWE, it was 


Ordered, That Anna E, Carroll have leave to withdraw her petition and papers 
from the files of the Senate. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morton on the 6th instant : 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a 
seat in the Senate of the United States by the legisJature of the State of Kansas. 

Mr. CONKLING. Mr. President, among the evils of our times, few 
are so hurtfal, few should be so odious, as the pollution of elections. 
Stuffing ballot-boxes, employing gangs of repeaters, falsifying counts, 
forging returns, belying and defiling elections, whether in legislatures 
or elsewhere, by bribery and other venal appliances—all these must be 
eradicated if free institutions are to be unsullied and secure. If the 
committee, in the case at bar, has shown us how to strike a lawful blow 
at this abuse in any of its forms, that blow ought to fall, crush whom 
itmay. “ More sinned against than sinning,” though he be, the fate of 
an individual is but an incident, I had almost said a triviai incident, 
in the matter which proceeds to-day. But we must keep within the 
law. If we go beyond it, we ourselves become usurpers and ministers 
of wrong. If we trample on the law, we become enemies of order and 
of public right, be our purpose good or bad. We are not to do evil 
that good may come. e perform a grave, nay, a solemn, judicial 
duty. We are to steel our hearts against sympathy and emotion on 
the one side, and be deaf to applause and clamor on the other. We 
are.to hold with unfevered hand the exact scales, knowing nothing, 
hearing nothing, seeing nothing but the law and the evidence. e 
are not to make the Jaw, but only to administer it; we are so sworn. 

What is the law of this case? What is the warrant which meas- 
ures our action? Were the resolution one of expulsion, the question 
would be radically different. Our action then would appeal to that 
great right inherent in everybody, not in nations, or parlia- 
ments alone, but in every human being, a right found in the first law 
of nature, the right of self-preservation and self-defense. Chief Jus- 
tice Shaw, in the case ci from 3d Gray, has told us that there ex- 
ists inherently in every legislative body the right to preserve, protect, 
and purge itself. Reason tells us so. The Constitution tells us so. 
Here <s the text: 

Each House may determine the rules of its proceedings, punish its members for 
disorderly behavior, and, with the concurrence of two-thirds, expel a member. 

The majority of the committee has not invited or permitted us to 
proceed under this power. The discussion has been kept away from 
illustrating this right, and ascertaining whether the cuse at bar falls 
within it. We are summoned to interpret and exert a widely differ- 
cnt power; and in order to adopt the resolution before us, we must 
interpret and exert a power as it was never interpreted before in 
either Honse of Congress, or elsewhere, in the life-time of the Repub- 
lic. No word of history, judicial or parliamentary, no decision, no 
suggestion, no recorded authority, has been found in favor of the 
auction now invoked. 

In March, 1871, Mr. CaLDWELLentered the Senate. He was regularly 
received and sworn in. He has ever since sat as a Senator, voted as 
2 Senator, acted as a Senator, received the pay of a Senator, and exer- 
cised all the privileges of a Senator. His credentials are witbout flaw, 
and he possesses every qualification of a Senator known to the Con- 
stitution, and therefore every qualification which we have the right 


to exact. The legislature of Kansas, by a majority of twenty-five 
above the required number, and of fifty-one over all his competitors, 
elected Mr. CALDWELL Senator, at the time and place, and in the man- 
ner, required by law. Every one who voted had the right to vote, as 
a member of the legislature of Kansas, and to vote in time, place, 
and manner as he did vote. Everyone voted intentionally ; the votes 
were honestly counted and legally returned. And now, after more 
than two years, we are asked to declare that, in truth, Mr. CALDWELL 
was never elected at all; that no election took place in Kansas in 1871; 
and that in law the seat has been vacant al] the time. Upon what 
ground are we asked to pronounce this tangled, incoherent, and re- 
pugnant judgment? Upon the ground that it is now believed by a 
majority of the committee that “some members of the legislature of 
Kansas” (these are the words of the report) were at heart actuated 
in giving their votes by impure and sordid motives. Such is the judg- 
ment we are asked to pronounce; such is the ground upon which it 
must rest. I cannot so pronounce; my oath, as I understand it, for- 
bids me. This, after much serious reflection, is my conviction; a 
conviction held in abeyance until the discussion, day by day, estab- 
lished it ; a conviction which will be surrendered whenever I am able 
to discover its error. 

One of Rome’s famous maxims was, ‘‘ Let what each man thinks of 
the republic be written on his brow.” In the spirit of this injunction, 
it is fitting for every Senator, in a proceeding like this, to avow his 
opinion and his reasons. And so I venture to state, more or less in 
full, the reasons which convince me. 

The Constitution declares that the Senate shall be the judge of the 
elections, qualifications, and returns of its members. What does this 
mean ? It means that the power to judge, is deposited here. It means 
nothing touching the scope or nature of the power to jud It cre- 
ates nothing; it invents nothing. It locates with us the judicial 
power in such cases; thatis all. It lodges the power to judge, not 
elsewhere, but here. It withdraws from the judicial department a 
certain portion of judicial power, and reposes it with us. Suppose 
it had been ordained that “the Supreme Court shall be the judge 
of the elections, returns, and qualifications of Senators,” would the 
power then be greater, or less, or different? The Constitution only 
names the depository of the power; it deals with an existing, known, 
and certain thing, and says it shail reside here. I say a known 
and certain thing, because that is certain in law which can be ren- 
dered certain, and that is known which can be ascertained and de- 
termined by the law. Must we not judge as a court would judge? 
Must not a court judge under the law—not under the law, as my 
learned friend from Ohio [Mr. THuRMAN] intimated, as it happened 
to be at the moment of the adoption of the Constitution; but under 
the law as the law is at the time when the judgment is to be given? 
Is not this a court? The Constitution says: 

The Senate shall have the sole power to try all impeachments. 

Must we not try impeachments as any other so authorized tribunal 
would try them? Must we not ascertain the truth as any other 
court would ascertain it, and then pronounce it without fear or favor, 
as ayy other court would pronounce it? If an appeal would lie 
from our judgment in this case, must it not stand or fall on exactly 
the same grounds as if a court were acting in our stead? And should 
not a court of last resort be more circumspect and careful than any 
other? How many times have lawyers here heard a wise and pure 
judge, sitting in a court of first instance, say, “It matters little which 
way this question is ruled now; I will not stop to consider it, because 
both parties have the right of review ;” but when sitting as a court 
of last resort, every pure tribunal must be cautious to the last degree. 
In proportion as a power is supreme and absolute, is the obligation to 
exert it carefully, supreme and absolute also. If a power be final, free 
from revision, high indeed is the duty not to transcend its limits and 
not to tread on uncertain ground. 

Let us, then, banish the idea that the Senate of the United States, 
or any other creature of the Constitution, acting judicially, is a law 
unto itself. Let us see to it that we do no violence to the settled 
rules of evidence, nor to the established principles of law; for they 
are the last sanctuary of us all, Government and citizens alike. Burke 
said the object of all government was to put twelve honest men into 
the jury-box. The end cannot sanctify the means. We cannot plead 
in extenuation of exceeding our authority, that we have a laudable 
object in view. Error, is never so subtle or dangerous, as when it 
aims at good. The history of fanaticism is the history of error aim- 
ing at ; and the annals of fanaticism may be found in the black- 


est and bloodiest — in the book of time. 


The honorable from Ohio told us yesterday of the actual 
question before us as he understands it. As stated by the Senator, the 
uestion is, has the Senate the courage to pronounce guilt? Nay, Mr. 
President, I fear the question is rather, has the Senate the firmness 
and calmness to face 


lar impatience, which may charge us with 
approving bribery u we aecene that 
can 


going back two years we 

recall and reverse a political and 1 event, although its nature 
be such as to put it beyond our reach ? The question is rather, whether 
the Senate has the tranquillity to assert the law, unmoved by a con- 
fused and hasty, though conscientious, sentiment which may insist 
that we approve at we declare that we can undo and 
destroy an accomplished The question is rather, has the Senate 
i temptation to take the 
t evil, if the Constitution says we 


the bigh courage which can resist a strong 
shortest cut to correct a 
must reach it by another ? 








1873. 











Can we determine coolly and aright the one matter of our jurisdic- || 


tion? If we can, it must be by keeping in check indignation and 
feeling, and putting aside the aggravations of the case, and our in- 
clination to resort to a summary remedy. Who that would determine 
by conscience and ju t, his right to do an act, appeals to his 
wish to doit? What wise and a art who sits down to measure 
the limits of his jurisdiction, inflames his impulses by dwelling upon 
the ulterior merits of the case? Jurisdiction is one thing; the judg- 
ment that should be rendered, in the proper proceeding before the 

yroper tribunal, is another. In the State of New York no murder can 
ce punished unless the indictment be found in the county in which the 
murder was done, or the hemicide occur within five hundred yards 
of the county line. It was in such a case, the murder being proved, 
but proved on the farther side of a line not wider than a hair, that a 
judge said it might sometimes be the highest duty of a jury to pro- 
nounce @ man innocent in law though they knew him to be guilty in 
fact. Such are the rugged landmarks, such the impassable barriers, 
onpenirn’ jurisdiction and power, from the merits of the particular 
case in which action-is invoked. Strong disposition breeds excess. 
Indignation, however laudable, disturbs the exact faculty of reason, 
as momentum displaces matter. 

Every infraction of law is in itself a wrong, however praiseworthy 
the impulse which prompts it. 

Whenever the Senate transcends its authority in order that some 
good may come to pass, the Senate but gilds with a new light the 
agonized exclamation of Roland, “O, Liberty, how many crimes are 
committed in thy name!” If you would recommend error, say that 
it will promote virtue. If you would make shipwreck of principles, 
show the hardship of their application in a present instance, and 
some advantage to flow from their violation. But if we would abide 
in the ancient ways of our fathers, we must watch ourselves, not 
when some bad end is to be gained by departing from them, but when 
some lofty or darling object ap to us and Toom and captures the 
judgment. Wrong, is most to be dreaded when it crusades for right. 
Lotteries are baneful and forbidden, but you may rescue lotteries 
from public aversion, you may anoint them with public sanction, if 
you will make them lotteries in aid of churches, benefactions, or 
charity. Churches may be built by lotteries, but it were better they 
did not rise than rise on such foundations. One whose words I have 
double reason to remember, has said that “the endurance of a great 
present evil for the sake of a far-distant greater good, while it is one 
of the distinguishing characteristics, is also one of the most difficult 
achievements of the human mind.” Should abstinence from unwar- 
ranted procedure stay the avenging hand uplifted now, we shall learn 
after many days that abstinence was wise. rates was a majority 
in Athens when Socrates was all alone with right. 

There are many things which the individual States may do, and 
of which there is power somewhere to judge. The force and extent 
of the power to judge in this case, may be learned somewhat from 
kin cases. 

The States may enact laws, except as forbidden in the Constitu- 
tion. There is power to judge of these laws and of their enactment. 
The field of inquiry is striking in its resemblance to the field in which 
weare. What are the tests by which a statute of a State may be tried? 
These are some of them: Was the enacting body alegislature? Did 
the alleged statute undergo the requisite legislative process ? Were 
three-fitths or two-thirds present, as may be the requirement in the 
case? Was there fraud in the count of votes, or in the enroliment ? 
Let me at this moment guard myself against a possible criticism. 
Speaking of the tests of a legislative act, I speak of fraud in the 
count of votes. I know it may be said that a court investigating 
such @ question would be concluded by the record. Very likely; but 
that is a mere rule of evidence; nothing more. The court has power 
also to inquire whether the votes which are alleged to have enacted a 
statute were given and counted, and whether they did effect its enact- 
ment. So, too, the court has power to inquire, subject always to the 
rules of evidence, whether there was fraud in the enrollment of the act. 
I do not see the honorable Senator from New Jersey, usually’seated 
on my left, [Mr. Stockton ;] he has recently argued in his own State 
a cause of much vity, in which one of the questions was, whether 
the chancellor of New Jersey could hear and decide that a certain 
provision which appeared in the statute as it was signed by the gov- 
ernor, was or was not there when the process of enactment was fin- 
ished. Iam informed a decision has been announced disposing of 
the case before reaching this particular question, but the indications 
were that had he decided the pant, the chancellor would have 
asserted his right to inquire whether the disputed section was or was 
not in truth contained in the bill as it passed. Such a decision would 
have been supported by many thoroughly considered cases. I here 
refer the Senate to some of the authorities illustrating the power of 
courts to go behind statutes and explore their enactment at every 
stage : Gardner vs. The Collector, 6 W: 499 ; Clare vs. State of lowa, 
: lowa poner: pene > Maddox, 38 Sonn, Baperte i ee - 

ierce, 2 California, 165; Jones vs. Hutchinson, bama Reports, 721; 
People vs. Mahaney, 13 Michigan Reports; Illinois Central Railroad vs. 


Wren, 43 Illinois ; Cooley on Constitutional Limitations, pp. 
135, 177; State vs. ide, 4 Mississi Sempre, 302; Furgusson vs. 
Miners’ Bank, Sneed, puameeeren Os eople vs. Campbell, 3 Gilman, 
ees vs. J , 14 Illinois, 297; Hurley vs. Logan, 
7 151; v8. of Trustees, 19 Dlinois, 324 ; Super- 
visors vs. People, 25 Illinois, 181 ; vs. Demning, 2 
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560; Board of Supervisors vs. Heenan, 2 Minnesota, 330; DeBow rs. 
The People, 1 Denio, 9; Bank vs, Sparrow, 2 Denio, 97; People ve. 
Purdy, 2 Hill, 31; same case, 4 Hill, 384. 

Doubtless a court may inquire, did violence intimidate the legisla- 
tors, and coerce their action? And here I will notice the ition 
imputed to me by my honorable friend from Indiana, [Mr. Pratt. } 
He misconceived me so far as to understand me to contend that we 
could not in any case go behind the return of a Senator in order to 
see whether his election was procured by fraud or duress, [instantly 
disclaimed the view he attributed tome, I disclaim it now. I main- 
tain that we as to a Senator, and a court as to a statute, may inquire 
whether duress compelled an act to be done, and clothed it with the 
mockery of legal formalities. Does the Senator from Indiana doubt 
that if a squadron of cavalry should surround the legislature of bis 
State and, sword in hand, force from a majority arailway-grant or other 
statute, judicial authority could annul and disown it as no statute at 
all? So I might ask of other cases confounded by the Senator, as it 
seemed to me, with the case now before the Senate. His illastrations 
of duress and deceit or fraud, differ widely from bribery in the prin- 
ciples and remedies applicable to them. Suppose a number of leg- 
islators great enough to make a majority were stupefied by drugs 
until reason, will, and sense were utterly obliterated, and then they 
were made to appear to give the form of assent to a bill or resolution, 
does the Senator doubt that the proceeding would be as baseless and 
unsubstantial as the fumes of the intoxication from which it was 
evolved ? 

I say then, speaking of tests to which a statute may be subjected, 
one of them is, did unlawful violence compel the act? Was it duly 
signed and authenticated, which is equivalent to “ returned” in the 
case of a Senator? Is the statute in itself valid? Has it the constitu- 
tional “qualifications,” comparing it again to the case of a Senator ? 
All these things may be judged; but can any authority dissolve a 
statute, or deny its enactment, because of the inward motives of the 
units which made up the legislative body? You may deal with the 
statute ; you may repeal it; you may see if it lacks any quality es- 
sential to its validity ; you may punish every corrupt author of it ; 
but you cannot ignore or deny its existence. Why? Because itis the 
act of a competent body. Such was the view of the Supreme Court in 
Fletcher vs. Peck, 6 Cranch, 67, and such must be regarded as the es- 
tablished law in this country. A like limit to the right to challenge 
acts and votes of counties, has been fixed by the Supreme Court in the 
case of Virginia vs. West Virginia, 1l Wallace, 39. Where does the 
analogy fail between the case of an act of the legislature for which 
bribed votes were given, and a Senator chosen by the same legisla- 
ture who received bribed votes? The honorable Senator from Indi- 
ana [Mr. Morton] points us to the distinction. He says: 

It is contrary to the policy of the law to permit a court to inquire whether a 
statute properly certified was enacted through bribery, but such an inquiry bears 


no analogy to the question whether the Senate may inquire as to the election of 
its members, for which purpose it is vested with express power. 


There is the distinction. The court cannot inquire of a statute, but 
the Senate may inquire of the election of a Senator, because the Sen- 
ate is “ vested with express power.” Are not courts “ vested with ex- 
press power” to judge of the enactment and validity of legislative 
acts? The constitutions of the States vest them with this power. 
The Constitution of the United States empowers the Federal judiciary 
expressly so to judge. But, says the honorable Senator from Ohio, 
{Mr. THURMAN, } the Constitution does not say that, in judging of the 
election of Senators, we are to judge “ quoad this or quoad that.” No) 
sir; it says we shall “judge.” Does the Constitution of the United 
States say that the Supreme Court, in judging of statutes, shall judge 
“ quoad this or quoad that?” Far from it. As it stands in the text of 
the Constitution, the power is unbridled; it is a power regulated only 
as every power delegated by the Constitution is regulated—regulated 
as it shall appear to be when it is read in the light of the gathered 
precepts and maxims of the law. I know it may be said—I surmise 
the Senator from Ohio not in his seat, were he present, would be 
moved to say—“A court cannot challenge the existence or authority of 
the sovereign whose creature it is.” True, sir; the Supreme Court so 
said in the case of Luther vs. Borden. Nobody doubts it. But may 
not a court decide whether in law and in fact an allege’ act is the act 
of the sovereign whose creature it is? Read the Constitution endow- 
ing the Supreme Court with original and appellate jurisdiction, and 
tell me where, in its powers to judge of statutes, yon find mete or 
bound not in reason obligatory on us when engaged in the proceediny 
now before us. Yet the courts, with a power as unlimited as ours in 
terms, have imposed their own limits on themselves. 

The act of a State in choosing a Senator, is one of a family of acts 
so identical in their attributes that it is hard to see how they can 
differ essentially in the tests of their validity. Let us consider some 
of them. 

Amendments to the Constitution of the United States are ratified by 
States. The proceeding, Senators will observe, is not even legislative 
in its nature. The Supreme Court has decided, that even the concur- 
rent resolution of the two Houses of Congress proposing amendments 
to the Constitution, is not a legislative proceeding. The Supreme 
Court deems it a proceeding sui generis, having, in the case of Holings- 
worth vs. Virginia, held that the resolution proposing amendments 
to the Constitution need not be signed by the President. Surely the 
ratification of an amendment by a State is not a legislative pro- 
ceeding.. The Constitution provides that amendments may be rati- 
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be tied either by the legislatures of the several States, or by conventions. 
ee That a convention may do it, proves that the act is not legislative in 
rc character, and this fact is important, because it divests the case of 
<3 veculiarities <_— to attach to legislative power. Lawyers and 
if lomen will alike admit that it is no legislative act when the State 
“ of New York, not through her legislature but through a convention, 
by plaees the seal of her approbation upon a proposed amendment. And 
; who has the courage to say in this presence that if a member of a State 
convention be bribed to vote for a constitutional amendment, the 
amendment would failif the assent of that State were necessary to 
make the required three-quarters? Where is the distinction in the 
power to judge between that case and this? A case arises under the 
enforcement act; it hinges on the fourteenth and fifteenth amend- 
ments, and the fact of their being part of the Constitution is denied. 
The court must pass upon the fact that the amendments are or 
are not in the Constitution; but what would be thought of an offer 
to prove that, a given number of States being necessary to adopt 
the amendments, “some members” of the legislature or convention 
of one State voted from venal motives? Let it not be said there is 
no power to judge whether a ratification of an amendment is valid 
and complete: the executive, the legislative, the judicial depart- 
ments, each one of them, may and must judge. 

The Senator from Ohio yesterday said the governor of a State must 
sign a statute, and is therefore part of the legislative department, but 
the governor takes no part in the choice of a Senator; ergo, it cannot 
be the legislature, as a legislature, that chooses Senators, and there is 
ro identity in principle between the two cases. What will the Sen- 
ator from Ohio do with the case of ratifying a constitutional amend- 
ment? Must the governor participate in its ratification? Not at all. 
That case is upon all fours with this. Take another case: “Each 
State shall appoint”’—observe the word—not “ choosg” asin the case of 
a Senator, not “ratify” as in the case of an amendment, but “ ap- 
point, in such manner as the legislature thereof may direct, a number 
of electors” of President and Vice-President, &c. These electors need 
not be elected by the people; they may be appointed by the legisla- 
tare, or by the governor of a State, the mode of appointment being op- 
tional with the State itself. South Carolina for many years appointed 
electors through her legislature, not by the votes of the people ; and 
who ever dreamed that it could be even argued that electors were not 
appointed, that no appointment had taken place, whenever it might 
he discovered afterward that a member of the legislature had received 
a bribe? I speak of electors roe for the answer their case affords 
to a remark made by the honorable Senator from Missouri, [ Mr. 
Scuurz.}] He reminded the Senator from Delaware [ Mr. Bayarp] of 
adistinetion fatal, as he seemed to think, to the argument drawn from 
the limited range of inquiry tolerated in going behind statutes to avoid 
them. The idea in substance was that Senators are not chosen, as 
Jaws are enacted, by the States of their own mere right without per- 
mission of the Constitution. 

“ty Mr. SCHURZ. The Senator must be mistaken. It was somebod 
else who made that remark, I suppose. I did not speak of it at all. 
Mr. CONKLING. Mr. President, one of my infirmities is a some- 
what tenacious memory, and, under favor, I insist that the Senator 
from Missouri brought forward this distinction, in substance: Though 
the statute of a State is evolved from the power of ‘a State—I do 
not stop to recall his expression—the right to elect a Senator is a 
creation of the Constitution of the United States, the Senate itself 
being a creation of the Conscitution. 
a SCHURZ, If the Senator will permit me, I will read my re- 
mar 
Re. Mr. CONKLING. Certainly. 
a Mr, SCHURZ, This is what occurred : 
x Mr. SCHURZ, Will ae nieee permit me to ask him a question? 


Mr. BAYARD, Certainly. 
Mr. $C with the Senator from Indiana on a 








HURZ. I do not think that I 
great many questions concerning State rights; but is it not true, after all, that the 
Senate of the United States is a creation of the Constitution of the United States? 
Would the Senate of the United States have existed without the Constitution of 


Br). the United States % 

Ei. Mr. BAYARD, No doubt the Senate of the United States is part of the frame- 
re work of the Constitution. 

= Mr. SCHURZ. The Senate, then, being a creation of the Constitution—— 

(= Mr. BAYARD, y, 28 a means by which the States were to be repre- 


sented here. 


Mr.SCHURZ. Precisely; the Senate being a creation of the Constitution of 
the United States, not established for the purpose of giving the States, one sov- 


ereigaty, diplomatic representatives near another ee but for the parpose 


of forming a distinct branch of the legislative d of the Governmeat, is 


not, in so far, a member who becomes part of that body also a creation of the Con- 
stitation of the United States in his political existence ¢ 
BS When I said that the Senator disremembered, I referrec. to that 
i sentence which he attributed to me concerning the creation of a 
statute passed by the State legislature. I have read all that I said 
on the matter referred to. 
i Mr. CONKLING. Mr. President, love of offspring is a pervadin 
ee instinct of animated nature, and pride of paternity, satisfied wi 
Be? nothing but exact quotation of his words, is pardonable in a master of 
4 diction like the Senator from Missouri. My mind is not microscopic 
enough, however, to discover wherein I injuriously or materially mis- 
took the position of the Senater. 
Mr. . Ifthe Senator has no objection—— 
Mr. CONKLING. None. 
_. Mr, SCHURZ. The Senator will observe that I did not contradict 
him as to what he said subsequently, but only in attributing lan- 
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guage to me with reference to statutes enacted by State legislatures. 
I did not refer to that at all, but simply to the Senate of the United 
States as being a creation of the Constitution. 

Mr. CONKLING. The Senator from Delaware was at the time 
ae of the modes of impeaching statutes, and it will be plain to 
the Senator in a moment that the purpose for which I refer to his 
remark is not affected by the precise terms he employed. The Sen- 
ator from Missouri saw, or thought he saw, a legal or philosophical 
distinction between the pewer to revise the enactment of a statute, 
which the Senator from Delaware was stating, and the power to 
revise the choosing of a Senator, because, although a statute rests 
upon the foundation of inherent State power, the election of a Sen- 
ator is permitted or authorized by the Constitution of the United 
States. I inquire now whether the President and Vice-President of 
the United States are not both creations of the Constitution? [| jin. 
quire whether the States appoint electors for President and Vice- 
President of their own right and motion, or whether, like the right 
to elect a Senator, it is derived from the Constitution of the United 
States? These offices are part of the frame of government. The 
Senator must now see my purpose in referring to his remarks, and, [ 
think, it will be as difficult for him as for me to find a distinction, 
the minutest, between appointing electors and choosing Senators, in 
respect of the origin and source of the power in the States. 

Let me present still other illustrations. 

Appointments to office, are by the advice and consent of the Senate. 
A quo warranto brings into the sunlight of judicial investigation every 
element of virtue or vice in the tenure by which one claims an of- 
fice. Brought into court to establish the right by which one claims 
to exercise an office, he is vulnerable through every avenue of attack 
known tothe law. Will it be said that a commission coul ” be vitiated, 
and a confirmation by the Senate avoided, by proving that one mem- 
ber of this body had been bribed to vote for the confirmation, even if 
that vote gave the requisite majority? You =ar expel the member 
who was bribed, you may indict and impeach the man who bribed 
him, but can you say that the appointment was not made? 

The President and the Senate together make treaties. The Presi- 
dent without the Senate, is as powerless as a private citizen to con- 
clude a treaty. The Senate, as much as the President, makes a treaty. 
If the President be bribed to make a treaty, the House may impeach 
him; if Senators be bribed to make a treaty, they may be expelled ; 
they may be punished. But would Christendom scream with laugh- 
ter, or be grim with contempt, if a nation were to say “We refuse to 
observe this treaty because it was carried by bribery in the Senate, 
and therefore it was never made, and is no treaty?” Yet such a 
denial of the validity of a treaty, might summon to its aid all the 
sovereign attributes and faculties, all the ethics untrammeled by 
technical modes and forms, to be found in the unmeasured realms of 
natural law. 

Courts, and heads of De ents, appoint officers ; courts, commis- 
sioners and registers in bankruptcy; heads of Departments, clerks 
and postmasters. Was it ever conceived that reason or law would 
brook an attempt to make out that an appointment was not made 
because the appointing power was bribed to make it? 

Pardons are granted and vetoes are im by presidents and gov- 
ernors and councils. May they be canceled for bribery? A pardon 
is often subjected to every test of which a paper is susceptible. The 
statute of a State declares that a man convicted of certain felonies 
shall never be heard more as a witness in court. The life of a citizen 
being at stake, such a convict offers himself to testify, but the record 
of conviction is read and he stands mute; he draws forth a pardon, 
however, issued, perhaps, by the governor of Massachusetts, where a 
council recommends pardons to the governor, and reads it, and though 
his sins were scarlet, if the pardon be valid, instantly he is white as 
snow. The pardon in such a case becomes the pivot upon which 
everything may turn. It is in issue. It may be assailed and de- 
stroyed in any way known to the law. It may be proved that it 
was obtained by fraud—just such fraud as the Senator from Ohio 
referred to yesterday, not, I suppose, to darken counsel by words, 
but to administer a tonic to the courage of the Senate, when he 
asked if it was contended that if a man were elected Senator by 
false personation the Senate could not inquire into the fact. Let me 
apply the Senator’s question to a pardon. Is it contended if a blank 
paper be laid before the President and he asked for his autograph, 
aud writes it, and afterward a 


oe is written above the signa- 
ture, that the facts being court the pardon would not fall ? 
If one by personatin 


ven 

aapthee procures a signature, or if one in- 
duces the governor of a State to sign a pardon, he not knowing what 
he si and not meaning to t, the paper could not . The 
Senator from Ohio yesterday told us of something older than Chris- 
topher Columbus; has any discoverer before or since the daring 
Genoese, ever found on the seas or the shores of jurisp L 
you may dissolve a pardon, and prove that it was not issued, by showing 
that the pardoning power received a 
one of the executive council from 





: 


' Let me ease. The supreme law of the land imposes 
disabilities upon those who unsheathed the sword against the Repub- 
lic when had bound them to defend it. 
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Congress. The late Senator from Kentucky, (Mr. Davis,) whose in- 
tegrity, co and learning always won respect, argued strenuously, 
and so others have done, that the ing removing disabilities, 
is not legislative in character; that such a resolution not, like 
a bill, require the signature of the President. Be that as it may, 
I ask Senators to ponder this tion. On the statute-book are 
two oaths, without taking one of which no man can enter here as a 
member. One is a modified oath, which those who were disabled, and 
they only, may take when and only when their disabilities have been 
legally removed. These oaths are among “the rules of its pro- 
ceedings” established by the Senate under the express warrant of 
the Constitution—rules which the Senate is especially armed with 
power to enforce, aside from the fact that a statute creates and en- 
forees them. As often as one comes here with uplifted hand to enter 
the membership of the Senate, we upon our oaths judge of his elec- 
tion, qualifications, and returns, and also, under another mandate of 
the Constitution, decide whether he may forego the general oath and 
take the modified oath merely. Suppose in such a case, an objection 
raises the question whether the disabilities have been removed; the 
inquiry would go beyond the question which oath must be required ; 
it would go to the election itself under the argument we have 
heard, for we are told the ancient Jaw of Parliament is the rule of 
our conduct, and that ancient law declared that where votes were 
given for one who could not hold the office, majority though they 
were, such votes were blank and null, and the minority candidate 
who could hold the place was elected, no matter how few the votes 
he received. A Senator rises and says, “ I object to those credentials ; 
they are the credentials of one whe cannot be a Senator; I say his 
competitor was chosen; but I especially object to his taking the oath, 
because his disabilities have not been removed; I ask a reference of 
the question to a committee to examine it ;” and a cloud of witnesses 
stand ready to prove that the vote by which in the House of Repre- 
sentatives the disabilities were removed, was bought with money. 
The offer might be to show that a bare two-thirds voted, and of that 
two-thirds five were paid for the votes they gave. 

In such a case, Mr. President, [ submit we would have fall posses- 
sion of the whole question touching the votes and motives of indi- 
vidual members. It is not a statute of a State, it is not a constitu- 
tional amendment, it is not presidential electors, which must then be 
judged; but a proceeding invoking the power to judge of the elec- 
tions, qualifications, and returns of our members, and to execute the 
“rules of proceedings” of the Senate. What is the answer to this 
analogy? Yet who would argue that we could decide the disabili- 
ties, not to have been removed, because the motives of members of the 
House who voted to remove them were begotten of bribery? To 
state such @ proposition is to refute it; to argue it would insult 
pe Seana of men trained in the maxims and methods of 
the law. 

Some of these illustrations suggest the distinction between bribery 
and fraud, duress or deceit. If a signature be obtained to a pardon, 
or a commission, or a bill, or a treaty, by duress, or by substituting 
one name for another or one paper for another, so that he who signs 
does not mean to sign, or does not know what he signs, the assent is 
wanting, and therefore the act is not done. But if he signs know- 
ingly and intentionally, his reason for doing so is matter of motive 
merely. It may be love or hate, lucre or ambition, sinful or innocent, 
but the act is done. This distinction, founded in reason, is inwrought 
in the law; it may be hard to apply it exactly to all cases; it may 
fall short sometimes of absolute right in the abstract, but such is the 
infirmity and short-coming of all general rules. 

The Senate of the United States shall be composed cf two Senators from each 
State, chosen by the legislature thereof. 

I have already inquired, in what legal quality does the act of choos- 
ing a Senator differ from the act of spocuing electors, or ratifying 
amendments ~~ the tr Sym ? All are - — a malees itie, 
a ,@ political sovereignty. Upon this ground, the act 
in ei case cane foam and done lotaptionelien when the right to 
do it existed, and by those authorized to do it, it is a fact accomplished, 
as finally accomplished in law as soon as it is completed as after it 
has lain in the sepulcher of buried epochs. 

This position is not without authority to support it. Seewing te 
the volumes which preserve the judgments of the Senate, we find 
plain ions upon the question now before us. In one instance 

y, we find a record copious in instruction and persuasive in 
illustrious names. I refer to the contest for a seat in the Senate in 
1834, between Potter and Robbins, cited at large in Clarke’s Contested- 
Election Cases, pp. 887 et seq. When reference was made to this au- 
thority, the Senator from Indiana [Mr. Morton] twice insisted that 
bribery was not necessarily consi because the Senate could have 
decided the right to the seat without referring to the legal effect of 
bribery entering into the choice of a Senator. Why does the Senator 
so sedulously before us that the committee and the Senate in 
that case might abstained from expressing an opinion upon 
their to treat as a nullity the action of a legislature in connec- 
tion which members received bribes ? 


to that the opinions are not to be as authority. 
Why not? in the of lawyers, said in denial 
of the power to of the votes and the motives of the individuals 
composing a was obiter dictum. Surely this criticism has 


ud the effect of bribery, been the t in judgment, 
and the only one, the opinion of a sommitieo, or of che Senato, would 


bins, have all the weig 
deserve all the respect from us, to 
thors pronounced them on any other occasion upon their responsibil- 
ity as Senators and lawyers. They are to be referred to, as we refer 
to the Federalist, the Commentaries of Blackstone, of Kent, or. of 
Story. If we may rely only upon utterances technically needed in 
the actual decision of a naked issue, we may dismiss the wisdom of 
publicists and commentators, and write obiter dictum against the 
ee of the apostles and sceptred sages with whose words the 
sac 
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not be binding on us; it would not bind us as the judgment of a judicial 
court binds the parties and inferior tribunals, nor would it settle the 
rule of our judgment upon the doctrine of stare decisis. Precedents 
are authority only from convenience, 
ence in aid of the conscience and judgment of the Senate. 


because of their moral intlu- 
I maintain that the SY expressed in the case of Potter vs. Rob- 


t, all the application to the present case, and 
ascribed to them hed their au- 


eaves are filled. When Israel’s thoughtful King said “ Better 


is a dinner of herbs where love is, than a stalled ox and hatred there- 
with,” the justness of the observation was not impaired, nor does it 
impart less instruction to us, because the precise question was not 
pending before him at the time. He need not have decided the 
point—he might have held, as he no doubt believed, that the demo- 
crats and other opponents of his administration deserved no dinner 
at all; and that the republicans should have such a dinner, every one 
as he pleased, and there the matter would have ended. He chose, how- 


ever, to state the result of his reflections, and to make it matter of 
record. 


But, Mr. President, it so happens that the opinions from which I 


am about to read are not liable to the remark that they transcended 
the needful limits of the case. The right and power of the Senate to 
explore the elections of its members—the question for what reasons 
an election might and for what reasons it might not be disputed and 
denied—was th 

various ramifications, was the very matter discussed in the report of 
the committee, and in the “views of the minority,” The case oceupies 
more than a hundred crowded pages. It was elaborately considered, 
and tenaciously contested at every step. It encountered all the forms 
of parliamentary scrutiny, and all the doubts conflicting minds could 
start. The committee which had charge of it consisted of Mr. Poin- 
dexter; Mr. Rives; Mr. Frelinghuysen, the ancestor of a Senator who, 
holding now one of New Jersey’s seats, illustrates one of New Jersey’s 
greatest names; Mr. Wright—Silas Wright, of New York, in the 
shadow of whose massive name I am willing to stand on a constitu- 
tional question; and Mr. Sprague. Two reports came from the com- 
mittee—reports conflicting upon certain points, but concurring upon 
the question which occupies the Senate now. Who sanctioned these 
reports? They were approved by Calhoun, Clay, Clayton, Ewing, 
Leigh, Mangum, Preston, Sonthard, Webster, and the rest. After full 
discussion in committee, after debate in the Senate, this group of 
almost matchless men concurred in fixing the bounds of the Senate’s 
power under a clause of the Constitution ; and now we are told that 
it is hardly worth while to read what they thought, because neither 
Mr. CALDWELL nor the facts of Mr. CALDWELL’s case were before 
them. 


e very subject to be considered. This subject, in its 


I ask the Senate to listen to a few passages—first from the majority 


report: 


The Senators from each State are equal in number, and cannot be increased or 


diminished, even by an amendment of the Constitution, without the consent of the 
States respectively. They are chosen by the States as political sovereignties with- 
out regard to their representative population, and form the Federai branch of the 
national legislature. The same body of men which possesses the powers of legislation 
in each State is alone competent to appoint Senators to Congress for the term prescribed 
in the Constitution. 


In the performance of this duty, the State acts in the highest sovereign capacity, and 


the causes which would render the election of a Senator void must be such as would de- 
stroy the validity of all laws enacted by the body by which the Senator was chosen 
Other causes might exist to render the election voidable, and these are enumerated 
in the Constitution, beyond which the Senate cannot interpose its authority te dis- 
turb or control the eo wers of the States, vested in their legislatures by 
the Constitution of the Un 

thirty years of age at the time of his election? Had 
of the United States? Was he, at the time of his election, a citizen of the State 


States. We might ae was the person, elected 
16 been nine years a citizen 


for which he shall have been chosen? Was the election held at the time and place 


directed by the laws of the State? These are facts capable of clear demonstratiou 
by fs; and in the absence of the requisite qualifications in either of the speci- 


fied cases, or if the existing laws of the State regulating the time and place for 
holding the election were violated, the Senate, acting under the power to judge of 
‘the elections, returns, and qualifications of its own members,” might adjudge the 
commission of the person elected void, although in all other respects it was legal 
and constitational. But where the sovereign will of the State is made known 
through its legislature, and consummated by its proper official fanetionaries in duc 
form, it would be a dangerons exertion of power to look behind the commission 


for defects in the component parts of the legislature, or into the peculiar organization 


of the body, for reasons to justify the Senate in declaring its acts absolutely null 
and void. Such a power, if carried to its legitimate extent, would subject the entire 
scope of State legislation to be overruled by our decision, and even the right of suffrage 
of individual members of the legislature, whose elections were contested, might be set 
aside. It would also — a uv oo o motives of members in oe r 
L purpose o ing a rge of bri or corruption in particular 
teas thew matters, _- anaes think. 1 y to the tribunals of the 
State, and cannot constitute the basis on which the Senate could, without an infringe- 
ment of State sovereignty, claim the right to declare the election of a Senator void, who 
possessed the requisite qualificativns, and was chosen according to the forms of law 
and the Constitution. 
‘These general views are offered to show. that contested elections in the popular 


branch of where the ple exert, in their pri capacity, the right 
of suffrage under various limitations and restrictions in the choice of Represents; 
tives from certain prescribed districts, open a much field of inquiry and inves- 


tigation than a like contest for a seat in the Senate, which is « body wholly federatine in 
its character and organization, and whose snembers hold their appointments from and 
represent the States as political sovereigutics. 
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The report, farther on, proceeds : 

Your committee having regard to these rules— 

Those just read among others— 
as applicable to all contested elections in the Senate, proceed to apply them to 
the case now under consideration. 

Thé Senate will see that, instead of regarding the matter treated of 
as foreign to the case before it, the committee plainly says that the 
case depends upon the “ rules” enunciated. 

Silas Wright and Mr. Rives dissented, not from the principles or 
doctrines I have read, but from their application and result in the 
case then in hand, and, in his dissent, Silas Wright, speaking for him- 
self and for Mr. Rives, says : 

So, also, in the case supposed by the majority of the committee, of alleged bribery and 
corruption. The undersigned has always supposed that a member of a legislative 
who should occept a bribe was punishable for the crime, but he has never under: ‘ 
nor does he now understand, that the vote of the member given under the corrupt 
influence vitiated the proceeding voted upon, or rendered either void or voi 
adjudication such proceeding. The member bribed is still constitutionally and iy 
a member of the body notwithstanding his corruption, and retains all his rights and 
all his powers as a member, until conviction for the crime ousts iim from his seat. 

Mr. President, where is the authority, where is the argament to 
refute the principles there laid down and affirmed by a weight of 
authority more than respectable, more than persuasive? 


But we are asked, “ Is there no remedy for bribery ; does no storm 


slumber anywhere with power to burst upon the heads of those who 
‘profane elections and buy seats in the Senate? Shall we fold our 
arms and sit quietly by, while corruption stalks high-headed in the 
public way?” The honorable Senator from Indiana mused in this hope- 
less strain : 

If there be no power either in the Senate or in the State legislature to inquire 
whether an election has been procured by bribery or fraud, then the evil would be 
irremediable, however gross and wicked the instance; and if such be the position 
of the Senate, it is perhaps the only legislative body in the civilized world in such 
a helpless condition— 

a lament, the refrain of which came back yesterday from the honor- 
able Senator from Ohio, [Mr.TuHurMaNn.] This is gloomy, to be sure; 
but let us cheer up; the case is not so sad after all. 

Remedies are not wanting. First, the States may and should enact 
laws to indict and punish, nay, they may execute, the man who gives 
or takes a bribe. Is there anything in the Constitution to prevent 
capital punishment from being inflicted in such cases ? 

Mr. HOWE, Nothing that I know. 

Mr. CONKLING. The Senator from Wisconsin says that nothing 
that hejknows; and what he does not know I will not try to find out. 
{| Laughter. } 

We are appealed to for remedies. First, I repeat, the State has 
power to deal with and punish every actor in a transaction of bribery, 
uot more the member of its own legislature who accepts the bribe, 
than the expectant member of the Senate of the United States who 
olfers it. Seeondly, Congress may do the same thing, and Congress 
may disable the briber, too. The two Houses of Congress have power, 
under the Constitution, to enact a statute under whichevery man who 
ina senatorial election offers a bribe (whether he succeeds in buying a 
Senatorship or not) may be punished; a statute which shall disable a 
briber to sit in this chamber, though he be crowned with election 
piled upon election as long as his life lasts. Thirdly, the Senate may 
expel a member guilty of bribery, the facts bringing the case within 
the jurisdiction of the Senate. All, or either of these three remedies, 
will remove the offending member. Either of them will vacate the 
seat. 

Mr. FERRY, of Connecticut. May I ask the Senator a question ? 

Mr. CONKLING. Certainly. 

Mr. FERRY, of Connecticut. There is one point, in regard to which 
I should like to hear the opinion of the Senator from New York. Sup- 
pose that the Senator-elect at the time of his election was abroad, 
knew nothing of the election, but that parties in his State, having 
purposes of their own which they believed him best qualified to sub- 
serve in the Senate, bribe a controlling majority of the legislature, 
and thus seeure his election; as the law now stands, is there any 
mode of depriving him of the right of taking his seat and maintain- 
ing it in the Senate ? 

Mr. CONKLING. A pregnant question—a question which sifts and 
tests some of the arguments we have heard; arguments which 
strangely insist that in dealing, not with the offender but with the 
election itself, and jadging whether the action of the legislature was 
valid or void, our judgment must stand or fall with the privity or 
complicity of the candidate himself. 

If we can inquire into the election on the ground of alleged bribery 
in the State legislature, it is, upon that question, matter of legal in- 
difference whether the money was paid by the candidate himself, or 
whether, he — beyond seas, some officious and corrupt partisan 
eniployed money for him. When we deal with the Senator-elect, and 
try or expel him, the all-important. question is, was he particeps 
criminis? But when we are dealing with the election alone, it mat- 
ters not, in my view, in the absence of a statute vitiating it, whether 
vhe bribery was with money paid by a candidate, or by a railway 
or ferry company, a free-trade league, or drawn from the contribution- 
box of the poor. . 

It follows from this that the question of the Senator but presents in 
another form the case before us. 

This branch of the inquiry embraces the power of the Senate to 
inquire into the motives of members of a State legislature, be the case 
the enactment of a law, the choice of a Senator, or the ratification of 
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a constitutional amendment; and if the power cannot be found jn 
the case of Mr. CALDWELL, it cannot be foand in the case put by the 
Senator, unless the supposition of a larger number of votes bein, 
cast from venal inducement alters the question. e 

Mr. FERRY, of Connecticut. Then the Senator will answer my 

uestion in the negative—that there is no mode under existing law i) 
the circumstances which I have supposed by which the member thus 
elected would be eee from occupying his seat in the Senate. 

Mr. CONKLING. I answer that if there be no constitutional pro- 
vision or statute in the State affecting the case; if there be no statute 
of the United States providing for it; if the member elected so stands 
that the expulsion clause of the Constitution does not touch him; it 
is not easy to see how judicial power could mend the matter. 

I will tell the Senator from Connecticut of the only absolutely 
effectual remedy for such dire debauchery—it is public virtue. You 
may multiply statutes until you have piled Pelion on Ossa; Pau! 
may plant and Apollos may water; we may rend our garments and 
rend the Constitution; but unless the effort is rooted in the public 
conscience, it will fail and perish. Look at England, honeycombed 
with bribery, every parliamentary election a carnival of fraud ani 
venality from Cornwall to Northumberland ; and then look at her 
jurispradence, bristling with fierce and sweeping statutes. 

I turn now to an idea advanced by the Senator from Georgia, [ Mr. 
Norwoop,] who yesterday delivered his views so clearly and so 
well. He said, and the Senator from Ohio [Mr. TauRMAN] after- 
ward strove to add force to the suggestion, “Is it not absurd to hold 
that a man who has been guilty of buying votes to elect him to the 
Senate, shall be admitted as a Senator, and then shall be expelled ? 
ren _ keep keep him out, instead of putting him out after letting 

im in 

Can such an argument be really intended for lawyers? Is it to 
instruct the court, or to amuse and daze the spectators? The as- 
tute Senator from Ohio seemed not to have his mind or his eye on 
the Senate, for he said that the people were not metaphysical enongh 
to understand such a doctrine. He underrates the people, I think. 
Is the Senator himself so metaphysical as to understand how, sit- 
ting upon the bench, he might adjudge a man and woman to be 
man and wife, in law and in fact, and afterward proceed to divorce 
them? Why not say they are not married, and done with it? Why 
say they are married, and then say they shall not remain man anil 
wife? The absurdity charged is in admitting that an election of 
a Senator took place in Kansas, and then proceeding to consider 
whether Mr. CALDWELL shall be expelled or not. I would do just this. 
If it be absurd, make the most of it. 

I call no argument made in the Senate absurd, but one thing I do 
know: it is not true, it cannot legally be true, both that Mr. Cavp- 
WELL was not elected, and that we may expel Mr. CALDWELL. The 
two things cannot exist together; they deny and destroy each other. 

Mr. NORWOOD. Will the honorable Senator pardon me for one 
moment ? 

Mr. CONKLING. Certainly. 

Mr. NORWOOD. The answer to the case of marriage which he 
suggests, in my judgment, is this: No divorce is ever granted by a 
court, as the honorable Senator knows, as a question of law, until the 
fact of marriage is established; and when that fact is established, 
then the court proceeds to adjudge whether a divorce will be granted. 
But it seems to me that is not the case of Mr. CALDWELL at all. We 
are to judge of the fact as to whether Mr. CALDWELL was entitled to 
his seat, having been guilty of bribery. I say we could judge of it 
before he was admitted. The honorable Senator says we cannot 
judge of it until after he is admitted ; that we must admit him to his 
seat, and then decide the question of bribery, and, if he is guilty, expel 
him. Suppose a member presented himself here who was under a 
disqualification under the Constitution, and that fact was brought to 
the knowledge of the Senate, should we have to admit him, and then 
vacate his seat? Sup there was any other act for which you 
would expel him, and that was brought to the knowledge of the Sen- 
ate, I ask, does it comport with reason that you are first to admit him 
to his seat in order to get jurisdiction over him to expel him ? 

Mr. CONKLING. The Senator from Indiana, the chairman of the 
committee, informed us in a carefully written speech with which the 
discussion began, that in his opinion this case is cognizable in two 
ways—that we can either hold Mr. CALDWELL’s election void because 
he never was elected, or we can expel Mr. CALDWELL. 

Mr. HOWE. Because he had not been. 

Mr. CONKLING. Let me deal with this claim of duplex jurisdic- 
tion fora moment. Do the States nominate Senators for us to con- 
firm or not as we choose, or do the States themselves choose Sev:- 
tors? If the States choose Senators, how can we at our option in 
one and the same case say that a Senator was elected, or, if we please, 
that he was not elected? Such a doctrine commits the election also- 
lutely to the will and a of the Senate; it does more, it does 
worse, for it affirms that, in the exercise of our will and caprice, we 
need have no reverence or even for consistency inerror. 1s 
not this amazing? With the facts and the law before us, we may, ii 
we please, decide that Mr. CALDWELL was not elected, or, if we please, 
we may decide that he was elected, or we may decide both ways at 
the same time! Such, in effect, is the position maintained. 

The Senator from Indiana says, first, that Mr. CALDWELL never 
was elected. If that be trae, can we him? No, sir; the case 
is then at anend. The Constitution that the Senate may, 





wee a re 


1873. CONGRESSIONAL RECORD. 123 











“ with the concurrence of two-thirds, expel a member”—a member, 
not @ page, not the Sergeant-at- not an intruder, visitor, or 
stranger; you can expel no man unless he is a member. He is not a 
member unless he has been elected. There is but one way known 
among men in which a man can become “a member” of the Senate, 
and that is, being chosen by the 1 ature of a State. 

If Mr. CALDWELL was no can we elect him; can we ratify 
or validate his election if it is not good in law or in fact? Can we 
say, he was not duly or legally elected, but we will treat him as elected 
for the purpose of expelling him; we will hold him up while we 
knock him down? No, sir; one of two things is true: either Mr. 
CALDWELL was elected to the Senate, or else we have no power to 
expel him. Instead, therefore, of its being absurd to admit a man on 
the ground that he is elected, and then to turn around and expel him, 
his admission is a oa to his expulsion, and indis- 
pensable to it. Is this absurdity ? 

It has been said, farther, seppose a man, after his election to the 
Senate, be convicted of bribery, alleged to have occurred in his own 
election, and the record of conviction be laid before us, would it not 
be absurd to admit him to his seat, and then consider his expulsion ? 
The Senator from Ohio promised—a promise he has never found time 
to redeem—to show us that in expelling a man for bribery, if the 
bribery took place in his own election, we must investigate the mo- 
tives of the members of the legislature,and impute the bribery to 
them. It is a great loss not to have heard this argument; as a feat 
of logic, it must have been past praise. 

The grounds on which a Senator convicted of felony might be ex- 
pelled, seem easily visible. Conviction of infamous crime, establishes 
the guilt of the convict, and attaints and dis es him; if he be a 
Senator, his disgrace affects the Senate, and the Senate may perform 
a lustration by expelling him. Ifa record of a competent court in- 
forms us that one chosen to the Senate has been found guilty of 
bribery, how does it-matter,in respect of the power to expel him, 
whether the bribery occurred in one proceeding or another? Suppose 
he bribed the speaker of the house to make some decision that would 
aid him ; suppose he bribed a judge to render a judgment, having no 
reference to any election—would not the record of conviction in either 
case sustain a resolution of expulsion as well as if it attested the 
bribery of a member to vote for the briber? Suppose the claimant of 
a seat in the Senate had been indicted and convicted of murder after 
his election ; would our right to expel him hinge upon the question 
whether his motive in the murder was to get rid of a rival who might 
stand in the way of his senatorial aspirations ? 

Mr. NORWOOD. If the honorable Senator will pardon me, that 
was not my position. I suppose he is referring now to the remarks 
of the Senator from Ohio. 

Mr. CONKLING. Yes; to the Senator from Ohio, in part. 

Mr. NORWOOD. I ask the honorable Senator, in the case he sup- 
poses, if the murder was committed after the election, and the party 
was convicted, and we had the record here when he presented him- 
self to the Senate, would he hold that that man was entitled to a seat, 
and then, after he was seated, expel him for the murder ? 

Mr. CONKLING. No; I should not hold he “was entitled to a 
seat ;” I should hold he was elected, and could be expelled from his 
seat. 

The Senator’s question but caricatures a little more broadly than 
anything has yet done, the argument necessary to support the reso- 
lution now on our table. 

Have we drifted so far from our moorings, are we so lost to legal 
sense, that two opinions can be found among lawyers upon such a case 
as the Senator proposes? Let me state the case: A record of convic- 
tion comes to the Senate, showing that a man who has been elected a 
Senator has committed murder, and the Senator from Georgia wants 
to know whether it would not be right for the Senate to declare 
that the Senator was not elected rather than to expel the convict. 
This is only the logical climax of the arguments required by the 
resolution before us. Would not the pages of the Senate laugh, if we 
should hold that, because a man was convicted of a murder three 
months after his election, therefore he never was elected at all? 
What have the two things to do with each other? You might as well 
say if a Senator comes here with the small-pox or the delirium-tre- 
mens, we shall not expel him, but we must decide that he never was 
elected. I dismiss as fallacious the doctrine that the power to deny 
or avoid an election, and the power to expel, are alternative or con- 
vertible powers, aot with the Senate, and applicable to the same 
case at the same time. 

Mr. NORWOOD. I hope the honorable Senator will not—— 

The VICE-PRESIDENT. Does the Senator from New York yield 

to the Senator from Georgia? 
_ Mr. CONKLING. The Senator was so courteous yesterday in yield- 
ing to a question from me, that I cannot refuse to yield to him; but 
my remarks are already so wearisome in length, that I will thank 
him to be brief. 

Mr. NORWOOD. I simply wish to explain to the Senator what 
my position is on the question he is now discussing. I tried to make 
it clear, if I did not do so, yesterday. LI understand his position to be 
this: that if Mr. CALDWELL procured his seat here by bribery, he can- 
not be prevented from taking his seat, notwithstanding that fact were 
known to the Senate just as well when he presented himself as it 
would be known by the report of an investigating committee after he 
Was sworn in. Now, the case of murder may be applicable as, well as 


bribery ; but we will go back to the case of bribery; in other words, 
we have a case upon which the Senate would feel itself justified in 
law in expelling—— 

Mr. CONKLING. May I interrupt the Senator? Would it not be 
equally agreeable to him to allow me to conclude, and then submit 
his argument? The Senator will see that if he injects an argument 
into my remarks, tedious already, they may become unpardonable. I 
would not misstate the position of the Senator, and if I have miscon- 
ceived him, I beg him to set me right hereafter. 

I a the argument which insists that the crime for which a 
member may be expelled, need be part of the res geste of his election. 
Had Mr. CaLDWELL shot down a man in Kansas last year, had he been 
indicted for homicide and convicted, had that record been laid before 
us, our power to deal with him would, I think, begin and end at the re 
same point, whether the homicide grew out of his election or not. If 
we could expel Mr. CALDWELL for shooting a rival, we tould expel him 
for slaying any human being whom the law had in its keeping. In 
either case, his turpitude would be the ground of his expulsion, and 
the effect of the record would be to fasten the turpitude upon him. The 
connection of the act with his election, could, at most, be material only 
upon the question of our jurisdiction of it and of him. 

_ I proceed now to inquire how and of what the Senate may judge 
in respect of the admission of its members. 

First, of the “return :” Is it from the authorized source? Is it genu- 
ine? Is it sufficient in form and substance? Was it obtained by 
fraud or duress? Of all these it is our right to judge. 

Secondly, “qualifications:” what are they? They are residence, age, 
and nine years’ citizenship, and they are nothing more. This is so 
stated by the Senator from Indiana, [Mr. Morton, ] the Senator from 
Ohio, [Mr. THURMAN, ] the Senator from Missouri, eutr, Scuurz ;} but 
the Senator from Vermont, [Mr. MORRILL, ] some days ago read us a 
written opinion, in which he says he is going to vote to declare that 
Mr. CALDWELL was not elected, because Mr. CALDWELL has not, as he 
thinks, the “ qualifications” of a Senator. To do the Senator from 
Vermont no injustice, I read from his opinion. He says: 

To assert that the Senate cannot judge of any qualifications save those particn- 
larly mentioned in the Constitution—of age and citizenship—would force the ad- 
mission and retention of lunatics and idiots. 

Mr. President, the choice of a lunatic to the Presidency of the United 
States, should it ever happen, may try the strength and flexibility of our 
Government. If men shall ever succeed in putting off upon the Amer- 
ican people, a candidate for the Presidency insane before the election 
takes place, a serious juncture will be reached in the nation’s life. 
Being elected, a madman could not take the oath of office ; he would 
have no legal will or mind. He could not resign the office. It was 
held, in a learned and able opinion given by Mr. Cushing when Attor- 
ney-General, and has been generally accepted, that a lunatic, or one 
non compos, cannot resign an office. He could not sign laws, or veto 
them. He could not act. The House of Representatives could not 
impeach hii, because insanity is not a crime or misdemeanor. It 
would be impossible to appoint a regency, as England did for George 
III, because our Constitution knows no regency. The Constitution 
declares that— 

In case of the removal of the President from office, or of his death, resignation, 
or inability to discharge the powers and duties of the said oflice, the same shall de- 
volve on the Vice-President. 

Passion, folly, blindness, or concealment and imposition practiced 
upon the nation, may yet name a madman for the presidential chair ; 
and then shall he be seated, and who, with tho acquiescence of grap- 
pling parties and factions, shall settle all the questions to arise? 

But no such danger lies in wait for us. Under the power to expel, 
we can remove from the Senate any member smitten with physical 
or moral infection, or who cannot or does not observe the rules of 
the Senate, and act asa member. A man who enters this body with 
delirium-tremens, constitutionally “ qualified” though he be, is the 
subject of expulsion. He who comes with small-pox, he who comes 
@ raving maniac or a driveling idiot, though elected and qualified, 
and because elected and qualified, and so a member of the Senate, may, 
with the concurrence of two-thirds, be expelled. And yet the Sena- if 
tor from Vermont is going to vote for the resolution to deny and 
unsay an election, grounding his vote upon the belief that Mr. CaLp- 
WELL is lacking in the “ qualifications” of a Senator. 

Jacob Collamer, the predecessor of the Senator, standing just where 
I do now, delivered an argument not yet forgotten by those who 
heard it, vindicating the power of Congress to enact the “ iron-clad 
oath.” The'purpose of his argument was to show that to prescribe 
an oath to be taken by Senators, was not torequire any “ qualification,” 
or to add a jot er tittle to the qualifications set down in the Consti- 
tation. It has always been admitted that if the test-oath could be 
deemed a qualification to be exacted of members of either House, it 
would conflict plainly with the Constitution. The only argument on 
which it stands is, that it im no qualification whatever. The 
honorable Senator from Ohio (Mr. THURMAN] holds that the iron-clad 
oath violates the Constitution, and he will confirm me in saying tiat 
he so holds because he thinks it attempts to prescribe or add a quali- 
fication. He nodsassent. Every lawyer will agree that the test-oath 
statute is void if it goes to the question, who is eligible to be elected 
to a seat or to be returned to the Senate. 

It may have been forgotten that the late Senator from [linois, the 

of my friend before me, [Mr. OGLESBY, } came 
J followed by a signed by nearly half the legislature of 
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the State, against his being admitted as a Senator, because Illinois 
had imbedded in its fundamental law that no man who had been 
elected judge, should, during the judicial term, be chosen Senator, 
and that all votes given for him should be absolutely null and 
void. The Senate brushed aside the protest, because the Constitu- 
tion of the United States, the sole authority, states the qualifications, 
and all the qualifications, to be exacted ofa Senator. The same thing 
happened, I think, in the case of Mr, Doolittle, who came from the 
State of Wisconsin. Still, despite the indisputable reasons to the 
contrary, et least one Senator will, as he declares, vote for the pend- 
ing resolution, upon the ground that Mr. CALDWELL, for deficiency in 
“ qualification,” is not a member of the Senate. Such a vote will, per- 
haps, best accord with the challenge of the Senator from Ohio to so 
vote as to display courage. 

Thirdly, the Senate is the judge of the “election.” What matters 
may this judgment embrace? Is there a State “in proper practical 
relations with the Union?” The latter words, are Mr. Lincoln’s. Is 
there a legislature? This is one of the questions touching the cre- 
dentials from Louisiana, now lying on the table. Was the act done ? 
Was the choice made? And here we may inquire for frand and 
duress. If, as the Senator from Indiana [Mr. Pratr] suggested, a file 
of soldiers marched into the legislative hall in Kansas, and, at the 
point of the bayonet, demanded and coerced the election for Mr. CaLp- 
WELL, I agree with him, we can inquire into it; and the fact being 
found, it would follow that no election took place; there was no act, 
because no consent and no will. I need not tell my friend from In- 
diana the difference between that case and one in which there was 
will and consent, and the act done, and nothing left to inquire about 
except the motive for the act. 

Mr. PRATT. Will my friend from New York allow me to aska 
single question ? 

Mr. CONKLING. Certainly. 

Mr. PRATT. If the election is void in the case that I put, of vio- 
lence of a squad of soldiers overruling the judgment and will of the 
members of the legislature, it is because their will was led astray by 
the employment of that violence. 

Mr. CONKLING. I beg my friend’s pardon; just there the road 
forks. It is void for a different reason. If my friend offers a deed in 
court, and I attack it by showing the signature to be the signature of 
a raving madman—mad when he signed it—will the Senator say that 
the court should decide the deed void or voidable because the will of 
the grantor was led astray? No, sir; the court would avoid it because 
the grantor had no will to be led astray. Will the Senator say if the 
man who signed the deed was under the influence of chloroform or 
drink, if something had been put into his mouth which took away 
his brains, and he knew not what he did, that the act would be avoided 
because his will was led astray? It would be void because no will 
was exerted. So, when my friend puts the case of a man, upon pain 
of death, casting a vote or signing a deed with a halter round his 
neck, or a dagger at his breast, or a pistol at his head, the act is void; 
the surrender by my friend of his money to a foot-pad or a robber, 
who demands it revolver in hand, is void in law, not because his will 
is led astray, but because he gives up his will to save his life. In 
such cases no alternative is presented to the mind; there is no free 
agency, no exercise of judgment, will, or choice; there can be none. 
Volition is wholly absent, and the act is in law and in reason not done. 

In exploring the legality of the action of the legislature, we may 
inquire, did intruders and usurpers participate and control the elec- 
tion? If intruders acted under color of membership, the Senator 
from Indiana and the Senator from Ohio hold that we cannot inquire 
into it, no matter how bald or brazen their pretension. How, Mr. 
President, can this right to inquire be denied upon the argument of 
this report? I read from the speech of the Senator from Indiana: 

The Senate has no power to inquire whether individual members of the legisla- 
ture have been lawfully elected, because each house of the legislature is invested 
with like power to judge of the elections and qualitications of its own members. 


The Senate has no power, he says, because the State legislature has 
the power! Is that the reason ? Is concurrent jurisdiction impossible? 
Our jurispradence is full of instances of concurrent jurisdiction be- 
tween the General Government and the States; the fact that the States 
may do a thing, ipse facto proves nothing against the right of the Fed- 
eral authority todo italso. Take counterfeiting the coin: has not the 
State of Indiana power to punish it; has not the United States the 
power also? This argument will not do. The State may punish Mr. 
CALDWELL for the acts charged against him now, but it does not follow 
that our right to deal with him is thereby lessened. 

Suppose the State legislature does not and will not inquire who 
participates in its proceedings, enough members .being bri to re- 
fuse inquiry, although they know that seats are held upon forged cer- 
tificates or upon no certificates at all, and suppose the man sent here 
by such a legislature were waist-deep in the proceeding, we cannot, 
we are told, inquire and judge the election void, — twenty men 
took part, with no more right to do so than you, sir, have to occupy 
the British throne. Why may we not inquire? Whereisthe authority 
for it? Lasked the Senator from Ohio, and he replied that I knew as 
well ashe. I ask again where is the authority that we may 
not inquire whether intruders sat in the 1 ure of Kansas, and 
dominated and debauched it? I, too, must t that we cannot in- 
quire of the intruders seated under color of scape dae Ladmit 
it only in submission to reasons and principles equally to the ac- 


tion proposed in the present case. t authority says that we may 
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not inquire into the membership of the Jegialatare, and yet says that 
we may inguire whether members of the legislature were influenced 
by one motive or another? Show me authority for one, and I will show 
you authority for the other. 

In the recorded sayings of those who have treated these subjects, 
we find classified together in the same breath, as identical in the rules 
which govern them and place them beyond our reach, the tenure }y 
which the individuals composing a legislature hold their seats, and 
the motive, pure or impure, by which they are influenced. Whoever 
insists upon these authorities, must accept them as they are, and as 
they weave together in one web the limitations they impose. If we 
regard these teachings, the right of a member of a legislature to vote, 
and his reason for voting, are alike sealed books to us. Dismissing 
the authorities, if we admit that we may go into the legislature of 
a State, and ask whether one man voted from passion, another from 
hope, and a third for gain, why may we not ask also whether other 
men in the same legislature who cast the die of the election, sat 
there with no semblance of right, mere shameless pretenders and 
usurpers? If one chosen to the Senate, bribed ten members of the 
legislature to absent themselves and allow intruders to sit in their 
seats and wield their powers; if he also bribed yet other members 
to refuse to inquire into this wrong, and thus won his election, we 
are told we must accept all this; we cannot enter the sacred portals, 
because we cannot pass the boundary between State and Federa| 
power. Is this reasén, or is it sophistry? 

But when we enter the labyrinth of motive, with its whited sep- 
ulchers, its blasted effigies, its false inscriptions, its backward foot- 
prints, its solemn mockeries, its weird glamour—what Ariadne shall 
give us the clew? Motive! Will mistake or surprise do? A can- 
didate is pledged to be a tariff man in a State where the tariff ques- 
tion overtops all others; he is elected upon a direct promise given 
to the members who vote for him that he will favor a high pro- 
tective tariff in every emergency; being elected, he throws off the 
mask, and reveals himself as an open free-trader. Will that avoid 
his election? A candidate is represented to be safe, sensible, and 
wise, but after the election it turns out that he was incurably in- 
sane, and known to be so by those who for pay and promise of office 
urged members to vote for him; is he not elected if he received the 
requisite votes? Suppose a candidate at heart a traitor, and there 
are traitors in the legislature, and they plot together that, when 
elected Senator, he shall assassinate the President and blow up the 
Capitol, with all its statues and unique treasures of art, and he is 
elected because of this conspiracy, would his election dissolve when 
looked at by the Senate, or must we deal with him, if at all, under 
our power to expel a member? 

“The will of the member must be corrupted,” we are told. Let 
us see. If a member is threatened with revenge or ruin, and his 
vote is so controlled, will that do? If a mortgage or judgment is 
brandished over him, until he sees pennies for himself and starva- 
tion for his family, will that “ corrupt his will,” or will he still be an 
anointed free agent, exercising the delegated power of his Siate, 
whose vote is conclusive upon us ? Loe, upon a debt is promised, 
when lenity upon a debt may be the difference between prosperity 
and ruin. A note is oer or a loan of money made; will these 
“ corrupt the will?” A man seeking votes for the Senate, hints darkly 
to a member of the legislature some secret of his family, something 
which would mildew the reputation of the living and murder the mem- 
ory of the dead, and the member says, “I dare not brave you; I 
would rather surrender my preference than that you should soil my 
name ;” would such an approach “ corrupt his will?” A man seeking 
his vote, threatens to contest a member’s seat, to charge him with 
bribery, and to disgrace him, unless he gives him his suffrage ; would 
that “corrupt the will?’ A candidate who has established a news- 
paper—and we are told it is proper for even an unfit candidate to 
pay $5,000 to a newspaper to magnify and puff him—a candidate, 
with a newspaper or newspapers in his interest, promises a member 
to write him up and make him famous and immortal, or threatens to 
write him down and blast his character—to procure newspaper cor- 
respondents to associate him with crimes of which he neyer heard, 
and the member says, “ Rather than face a hurricane of filth, rather 
than such a storm should whelm me, I will vote ;” would that ‘cor- 
rupt his will?” Hope of advantage in politics, or business, or matri- 
mony; hope of getting a bill through Congress, or a pension, or an 
appropriation for the improvement of a harbor; would these “ corrupt 
the will?’ Log-rolling, as it has come to be called, a proceeding in 
which a member of the legislature might say to another, “I will vote 
for your candidate for Senator, if you will vote for my bill ;” woul 
that “corrupt the will ?” ; : 

In all these instances, if we go to the root of the question, the will 
is controlled, the mind is warped, the consent is trammeled, the vote 
is captured, the point is gained, as much asif so many pieces of silver 
were counted down. b 

Such causes, operating — the mind, are as many as the leaves of 
the forest or the sands of the sea. Which of them is worse? In eacli 
instance the member would vote selfishly ; but the measure of his 
fault, is known only to the absolute intelligence, which, penetrating 
bbe evemee nent’ of man, can analyze that black drop there locked 
up, called ve. : 

Pho see a subject thoroughly, it must be turned in different lights. 
Let me present in another aspect the question whether the legislature 
of Kansas elected ALEXANDER CALDWELL. 














Su an act of Congress forfeited an election to the Senate pro- 
cu y bribery, and punished for felony whoever should obtain an 
election by bribing members of a legislature. Should Mr. CALDWELL 
be indicted under such a statute, it must be alleged in the indictment, 
and proved on the trial, that his election did take place, and was so 
procured and brought about. In such a case, no counsel would trifle 
with the court by saying his client must be acquitted because there 
was no election or only a null election. Yet here we sit, hesitating 
whether in truth the historical event has happened which would be 
the very foundation of the indictment under the statute I have sup- 


yosea. 

' But another puzzle is given us. The House, in judging of elections, 
throws out bri votes, and its power to judge is in the same clause 
of the Constitution with ours; ergo, both Houses must judge by 
the same modes and to the same extent. The pioneer in this 
doctrine is the honorable Senator from Georgia, [Mr. Norwoop. } 
wo Senators have adopted it in debate, but in the “views of the 
minority” in the case of Mr. CLAyTon, it yy mm first. Let us 
consider it. Suppose the Supreme Court had n charged by the 
Constitution to judge, in respect both of the Senate and the House, of 
the elections, qualifications, and returns of members; it would not 
be argued that in each House the judgment must be by the same 
rules; it would be plain that each House must be judged by the 
rules applicable to that one. Suppose in this same clanse of the 
Constitution the Supreme Court had been empowered to judge of 
the appointment, qualifications, and commissions of its own mem- 
bers; surely the court could not judge by the same methods and to 
the same extent as the House of Representatives. Suppose, using 
the very words of the Constitution, you give power to the Regents 
of the Smithsonian Institution to judge of the election of members 
of that board; they could not proceed as the House proceeds. The 
power to judge given by the Constitution is attributed to each House 
mutatis mutandis. Do lawyers doubt this? It is attributed to each 
House for the use of each House, taking into account the difference 
inherent in the two Houses, and in the thing they have to do. 
Were this otherwise,the result would be an absurdity. It is not 
possible to assimilate or identify our province of judging with that 
of the House. The House inquires, first, were the officers of election 
legally authorized and qualified? This is the very first inquiry ad- 
dressing itself to the House. Secondly, were those who voted legally 
authorized and qualified? Both these things, we are told by the advo- 
cates of the pending resolution, we cannot do. These are the very things 
we may ngtdo. First, weeannot inquire whether the presiding officers 
who conducted the election in the legislature, were legally elected or 
empowered; we are estopped to so inquire; and, secondly, we cannot 
inquire whether the men who voted, were verily members or voters. 
The House inquires, were those who voted residents ; were they citi- 
zens; if claiming to be naturalized, were their naturalization-papers 
fraudulent or forged ; were they emitted the day before the election 
and stained with the color of age from the dregs of a coffee-pot, as 
thousands of naturalization-certificates have been ; were those who 
voted twenty-one years of age; were they registered? Such are the 
inquiries in the House, where an entire poll may be thrown out, or a 
poll — be sifted to find, in the case of each individual elector, was 
he qualified and entitled to vote. When my friend from Maryland 
{[Mr. TIAMILTON] yesterday, by a short, jerky question, staggered 
the argument of the Senator from Ohio, [Mr. THURMAN, ] the Senator 
from Indiana came to the rescue with asuggestion. He said the Con- 
stitution requires that electors for Representatives in Congress shall 
have the qualifications of electors of the most numerous branch of 
the legislature in the State; and, therefore, as I understood him, (the 
remarks do not appear in the Recorp this morning,) the conclusion 
is, that the House may inquire into the qualifications of electors vot- 
ing for its members, kecause the Constitution says that certain quali- 
fications may be required. I thank the Senator for this contribution. 
lt proves all I am arguing at this point, namely, that, by the mandate 
of the Constitution, the House, in judging of the election of its mem- 
bers, proceeds to inquire of matters touching which we are con- 
fessedly estopped. We need hardly further for answers to the 
argument that the power to judge, being conferred on the House and 
on the Senate in one and the same clause, it must, therefore, be in 
each House a power identical in its methods, its applications, its ob- 
jects, and its results. 

Then, again, we are told that “ fraud vitiates everything,” and there- 
fore we may undo corrupt elections. As a popular saying, this trite 
maxim is of some value ; as a legal saying, it is far from accurate. An- 
other well-worn saying is, that “ — is a pound, the world around.” 
It depends, however, upon the kind of pint, and it depends upon the 
kind of fraud, and upon other circumstances. As an offset to this 
maxim, I offer another: Fraud vitiates nothing, except in the foram 
and in the proceeding in which it can legally be tried. Inability to 
right a wrong in a particular way, may be deplorable, but, if it can 
be righted in another way, the case is not so bad after all. 

My honorable friend from Vermont, [Mr. Morr1L1L,] gloomy in his 
views of this case, as I must think he is peculiar, says: 

By our action we must either disapprove or approve of the means by which Mr. 


6 
CALDWELL secured his election, and, as I am to do the latter, I shall briefly 
give the reasons that will govern my vote. 


Suppose Mr. CALDWELL were ee with murder or arson, and we 
were asked upon that ground to decide that no election took place in 
Kansas, could we not refuse so to decide without approving murder or | 
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arson? Suppose Mr. CALDWELL offered many bribes to members, and 
they were all spurned, it would hardly be said that the election was 
void, and yet, if we refused to say so, the Senator from Vermont might 
warn us that we were approving of offers to bribe. 

Mr. President, I believe the Senate to be weary; I am not weary ; 
and I should be glad, could I expect attention, to present some other 
arguments in this case. 

Mr. STEWART. Would the Senator prefer an adjournment at this 
time, so that he may continue his argument to-morrow ? 

Mr. CONKLING. I will abide the pleasure of the Senate—glad to 
proceed, or willing to adjourn. 

Mr. STEWART. I move that the Senate proceed to the considera- 
tion of executive business. 

The motion was agreed to. 

EXECUTIVE SESSION. 
The Senate proceeded to the consideration of executive business. 
After fifteen minutes spent in executive session, the doors were re- 


opened; and the Senate (at four o’clock and thirty-five minutes p.m.) 
adjourned. 


IN THE SENATE. 


Tuurspay, March 20, 1873. 


Prayer by Rey. J. P. Newman, D. D. 
The journal of yesterday’s proceedings was read and approved. 
PRINTING OF DOCUMENTS FOR THE SENATE. 


Mr. ANTHONY. I desire to offer a resolution. I do not know but 
the latter clause of it may come under the objection raised by the 
Senator from Connecticut, [Mr. Ferry, ] and if so I will not press that 
part of it. It is a resolution that will cause no expense and no sitting 
during the recess, but will give us some information valuable for us 
to have, and will enable us to get it more easily, if we adopt it under 
the authority of the Senate, inasmuch as it must be done by a subor- 
dinate officer and cannot be done by a committee, than if it is merely 
applied for by the committee. 

The resolution was read, as follows: 

Resolved, That the Committee on Printing be instructed to inquire into the num- 
bers of bills, reports, and public documents printed for the use of the Senate, and 
their distribution, and to ee what changes, if any, are necessary ; also, into the 
practicability of supplying the public with these publications at their cost, with the 
addition of the postage to be paid upon them ; and to report on the same. 

Mr. ANTHONY. I do not know but that the latter clause may fall 
within the ruling of the Chair. If so I will withdraw it. 

Mr. FERRY, of Connecticut. 1 think the Senator had better with- 
draw that portion of it. 

Mr. ANTHONY. Very well. The Senator has no objection to the 
first part. 

Mr. FERRY, of Connecticut. No, sir. 

Mr. ANTHONY. I modify the resolution by striking out the latter 
part of it, beginning with the word “ also.” 

The VICE-PRESIDENT. The Senator from Rhode Island modifies 
his resolution. The Secretary will report it as modified. 

The chief clerk read as follows: 

Resolved, That the Committee on Printing be instructed to inquire into the num. 


bers of bills, reports, and public documents printed for the use of the Senate, and 
their distribution, and to report what changes, if any, are necessary. 


The resolution was considered by unanimous consent and agreed to. 


HOUR OF MEETING. 

Mr. ANTHONY. I move that the daily hour of meeting of the 
Senate be eleven o’clock a. m., until otherwise ordered. 

Mr. SHERMAN. Say ten o'clock. 

Mr. ANTHONY. I accept that, if it is agreeable to the Senate. I 
will say ten o’clock, if the Senator from Ohio prefers. 

Mr. SHERMAN. We want to get through with business as soon 
as possible. 

Mr. CARPENTER. Say half past ten. 

Mr. ANTHONY. It is suggested that the hour of meeting be fixed 
at half past ten. I accept that. I want to be agreeable to all Sen- 
ators, if I can. 

The VICE-PRESIDENT. The Senator from Rhode Island modifies 
his motion so as to make the hour of daily meeting ten o’clock and 
thirty minutes a.m. The question is on the motion as moditied. 

The motion was agreed to. 


RULES LIMITING DEBATE, 


The VICE-PRESIDENT. If there be no further resolutions, the 
Chair will call up the unfinished business of yesterday, upon which 
the Senator from New York [Mr. CoNKLING] is entitled to the floor. 

Mr. WRIGHT. In the absence of the Senator from New York, who 
is not in his place, I offer the following additions to the rules of the 
Senate, and ask that they be printed and referred to the Committee 
on Rules: 

Resolved, That the following be added to the rules of the Senate: 

Rute —. No debate shall be in order unless it relate to or be pertinent to the 
question before the Senate. 

Rute —. Debate may be closed at any time upon any bill or measure, by the 
order of two-thirds of thd Senators present, after notice of twenty-four hours to 


that effect. 
Rute —. All bills shall be placed upon the calendar in their order, and shall be 
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disposed of in such order unless postponed by the order of the Senate. All 
special orders are prohibited except by unanimous consent; and bills postponed 
shall, unless otherwise ordered, go to the foot of the calendar. 


Mr. THURMAN. Let that resolution lie over. 

The VICE-PRESIDENT. The Senator from Ohio objects to the 
consideration of the resolution. Does the Senator ask to have it 
wrinted f 
' Mr. THURMAN. It had better be printed. 

Mr. WRIGHT. My motion was that it be printed and referred to 
the Committee on Rules. 

Mr. THURMAN. No; let it lie over. 

The VICE-PRESIDENT. Objection being made to its considera- 
tion, the resolution will lie over until to-morrow. The order to print 
will be made if there be no objection. 


ORDER OF BUSINESS. 


Mr. MORTON. There are several Senators who are expected to 
speak on the pending question. The Senator from New York [Mr. 
CONKLING ] is entitled to the floor, but he is not here. There are 
others, who are expecting to speak, that I do not see now. Perhaps 
there is some Senator who is prepared to go on now. 

Mr. CARPENTER. I move that the Senate take a recess until one 
o'clock. 

Mr. ANTHONY. I move that the Senate proceed to the consider- 
ation of executive business. 

Mr. CARPENTER. I will yield to that motion. 

Mr. HAMILTON, of Maryland. If I thought the vote could be 
taken on this question now I would say nothing upon it; but if 
there is no gentleman ready to speak upon it, I have afew suggestions 
to make in respect to the subject, and I will make them now. I have 
no desire and would not detain the Senate under other circumstances ; 
but if no one else claims the floor, I will say what I have to say now. 

Mr. ANTHONY. I withdraw my motion. 

The VICE-PRESIDENT. The motion for an executive session is 
withdrawn, and the Senate resumes the consideration of the unfin- 
ished business of yesterday. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morton on the 6th instant: 

Resolved, That ALEXANDER CALDWELL was not daly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

Mr. HAMILTON, of Maryland. Mr. President, this is one of the 
most important questions, I think, that bas been presented for our 
consideration since we have had a history as a nation, and it presents 
itself as well in a political as in a moral point of view. 

This grave question presents itself ina double aspect. Inone aspect, 
it is wholly a matter of fact, having no personal relation whatever 
with any one involved in or connected with it; in the other, it is 
essentially a personal matter. In the former, it is proposed to set aside 
an election; in the latter, it is proposed to purge the Senate of a 
member considered not fit or proper to be in it, by expelling him. In 
the former, a mere majority only is required to effect it; in the latter, 
a vote of two-thirds is necessary. 

The importance and significance of the difference between the two 
are at once seen. 

It is provided in the Constitution of the United States that— 

Each House shall be the judge of the elections, returns, and qualifications of its 
own members. 

And, again, that— 


Each House may, with the concurrence of two-thirds, expel a member. 


In the exercise of the former power, we are to judge ; and that infers, 
I take it for granted, that we are to judge of the facts as presented 
upon the case, and determine their force and effect. In the exercise 
of the latter power, so unlimited is it in terms, that we may exercise 
it without a reason or cause, although policy and every sense of right 
would dictate, if they did not absolutely imply, that it should never 
be capriciously, wantonly, or unjustly exercised. 

It is said, and truly said, that the same powers are conferred upon 
this body and the House of Representatives to judge of the elections 
of their respective members. Both Houses are addressed at the same 
time and in the same language in that clause of the Constitution 
which grants these powers. But still is it not apparent that this 
power, so granted, to jadge of the election of members, must be quali- 
jied or applied differently, as the constituencies of each House, if I may 
so speak, are so entirely and radically different? The exercise of this 
power, I admit, will be the same in both cases where the same condi- 
tion of things exists. When we get beyond this, and the very ele- 
inents of the election change, the application of this power may also 
change. 

Members of the House of Representatives are chosen directly by 
the people; Senators are chosen by the legislatures of the States: The 
Constitution is explicit here : ‘ 

The Senate of the United States shall be composed of *wo Senators from each 
State, chosen by the legislature thereof for six years. 

Each person, therefore, in voting for amember of the House is bronght 
in his segregated and individual capacity in direct relation to that 
body. In elections, however, to this body, the legislature, not the 
members of the legislature, but the legislature as a political entity, as 
an organized body representing in this very act of choosing Senators 
the sovereign power and dignity of the State, and as the solemn act of 


the State itself, is brought only in direct relation to this bédy, not 
the individual members constituting the legislature, but the legisla- 
ture as an organized power speaking for the State and announcing the 
action of the State. Each State shall have two Senators. Therefore 
the action of the legislature can be the only subject for the judgment 
of this chamber in determining the election of Senators. And no 
doubt, under this power, we may inquire whether it was a legislature 
that chose a Senator or whether it was not some unauthorized body ; 
whether, as in the case of Asher and Robbins, the legislature had thi. 
power at the time the Senator was chosen todo it, and whether it was 
done according to the mode and manner as prescribed by law. 

The House of Representatives can equ — into the fact 
whether the persons voting for members of that House had the right 
to vote, but then the inquiry may extend far beyond this as the re- 
lations between the voter and the House will justify it. 

The difference in the application of this power to the act of a legis- 
lature in electing a Senator, and that of a person in electing a mem- 
ber of the House, may be plainly illustrated. In the case of the 
election of a member of the House, the qualifications of the voter 
can unquestionably be inquired into; but does any one pretend to 
claim the power that we can inquire into the qualifications of mem- 
bers of a legislature in order to judge and determine whether a 
choice of Senators has been made by legally qualified members? 
Can such a power as this be admitted for a moment to be vested in 
this body? Never! And why not? Because, in the first place, the 
legislature is a sovereign body, and referred to in the Constitution as 
the only body which can exercise the right of choosing Senators; and 
because, next, the legislature is the creature of the constitution of 
the State, which is an expression of the supreme will of the State, 
and organized with the power to judge of the qualifications of its 
own members, and which, too, as a primal law in representative gov- 
ernment, is indispensable to the political entity and moral being of 
apy State. No other power can infringe upon this right and the 
boedy-politic remain an independent and free State. Allow any other 
power to determine who are to constitute a legislative body, and it is 
the end of a free representative government. 

Concede to this bedy the power to inquire as to who shall con- 
stitute a State legislature, and therefore to determine who are the 
members composing it, and you yield at once your whole form of gov- 
ernment. Admit this power, and you make this body the judge, not 
only of the election of its own members, but the judge of the elec- 
tion of members of other bodies intended to be of equal power aud 
dignity within their sphere with our own body in its sphere and to 
be as free as we ourselves are, and with as full powers of self-protec- 
tion as we ourselves possess as a legislative body. I think it must be 
observed that there is a manifest qualification of the power when 
applied to the act of a legislature as contradistinguislted from the in- 
dividual voter for a Representative to the other House. Therefore, 
as we cannot inquire into the qualification of a member of a legisla- 
ture, how is it that we can go behind its expressed will and inquire 
into the motives of members to ascertain the reason for it? It is the 
solemn act of a body-politic, and it is the act, the result of their ex- 
a will, that is the only effective thing, and that which alone can 

considered, and not the segregated conduct of individuals, I can- 
not, therefore, entertaining these views, vote for the resolution reported 
by the committee declaring in substance the election to be void. 
Always disinclined, as I am, to the exercise of any power not clearly 
granted, I always regret the exercise of any doubtful power, and have 
always hitherto opposed it; and, conceding for the sake of the argu- 
ment that this is even a doubtful power now attempted to be exer- 
cised in setting aside this election, I am, from its very extraordinary 
character, and from what I apprehend to be its dangerous tendencies, 
the more resolutely opposed to it. Why not resort to a power we do 
possess in this case, the = of expulsion? Why not, rather than 
to a doubtful power, at all events a power that is contested on this 
floor as no power at all by some, howéver clear it may be to others, 
as the rightful exercise of an undoubted power? True, it requires a 
greater number of votes to effect results, but if the facts show a case 
for avoiding the election on account-of fraud and bribery, and with 
the complicity of the Senator on trial, there can be no moral difficulty 
in asserting our undoubted power of expulsion. 

I desire to be understood in the exercise of this power of expul- 
sion. I would that it should never be resorted to but upon the strict- 
est principles, and never erted to base uses, I would look with 
solicitude and with a Seatnaien upon its exercise for acts committed 
before the election of a Senator, and which the people and their repre- 
sentatives in the legislature might be sup to know before the 
election. After the election they are concluded ; the Senator-elect has 
passed beyond their power, and afterward can only be amenable to 
this body for his conduct. Happily, in the case before us we are not 
pressed beyond the reasonable exercise of our powers; the acts were 
committed in and about the election, and consummated since ; in fact 
all of them being of the res geste, and because of which the whole 
thing constitutes one act from its incipiency before the election, 
through the election, and up to the time when the money was paid 
and the oath of office taken. Therefore, in euaty tapeet of the case, 
I prefer the exercise of the latter power, and 8 vote accordingly. 

It is said that unless we assert this power of setting aside an elec- 
tion, railroads and other powerful corporations and combinations may 
corrupt with impunity members of legislatures, and secure the return 
of Senators to this chamber entirely in their interest, and yet at the 
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same time the Senators themselves not be criminally cognizant of 
the corrupt means used to send them here; and thus, so far as their 
own personal conduct is concerned, not be subject to our censure, and 
perhaps ought not to be amenable to our power. 

This is an apprehended evil—indeed, I may admit that it is an im- 
pending evil; but still, ee would suggest that we do not rush 
upon the exercise of doubtful powers, much less of those not granted, 
in order to prepare for the redress of evils not yet upon us; and espe- 
cially when we have, as in this case, the admitted power to redress 
the wrong alike committed upon the people and upon this body. I 
sensitively shrink from the exercise of a power that places the solemn 
action of a State legislature, and which it is admitted is the absolute 
right of the legislature under the Constitution, and required by it to 
ba done,in the grasp of a mere majority of this body. I appreciate 
the power, and fear as much as any one the influences of railroads 
and other corporations, of capital and combinations of wealth, in 
sending Senators into this chamber; but may not, upon the other 
hand, this mere majority be approached by these powerful influences 
apd combinations to unseat a member who might be obnoxious on 
account of his purity, honesty, and independence, as well as to seat 
one in their interests ? 

Examples are not wanting, even in our own brief history, to show 
that majorities are to be no more trusted here than elsewhere. 

I can well conceive, from my historical and personal knowledge and 
experience, that there are times and occasions when I would sooner 
trust majorities upon the outside of this chamber than a majority 
in it. 

A mere majority to do these things, either to set aside an election 
or expel a member, may have the strongest motives to do either, while 
generally there must be a total absence of any motive, except that of 
strict right, with the two-thirds. For two-thirds could not well be 
called upon to expel a member in order to accomplish any legislative 
object, when a majority could do it as well. 

Mr. President, it was not my purpose to say much upon the legal 
or constitutional aspect of this case; it was only to express to this 
chamber the views that shall regulate my conduct in giving my vote 
on this question ; but I cannot avoid here for one moment noticing an 
arguinent or two submitted by the honorable*Senators from Ohio 
[Mr. THURMAN] and Georgia, [Mr. Norwoop,] and, if I mistake not, 
if I understood him, the Senator from Missouri, (Mr. Scnurz.}] It 
struck me that the whole tendency of their respective arguments was 
this, that there should be some body somewhere with power to act as 
the censor of the members of the legislatures of the States. It struck 
me that this certainly was the tendency of the argument of my hon- 
orable friend from Ohio. It was the sum and substance of the argu- 
iment of my honorable friend from Georgia that there should be some 
power residing somewhere to judge, determine, and correct the mis- 
conduct of members of the legislatures of the States in the election of 
Senators ; and they unhesitatingly said that if there were nosuch power 
in express terms granted in the Constitution, it ought to be. But 
they asserted that that power was fully conferred upon this body 
under that provision which authorizes it to judge of the elections of 
Senators by the legislatures. 

Now, Mr. President, have we come to this? Are the States, are the | 
members of the legislatures of the sovereign States of this Union, 
to pass under the censorship of this body? True, they may be cor- 
rupt; true, they may act badly—the people everywhere may act 
badly—a whole nation may act badly—but how can that be helped, 
and where but in the people themselves does the remedy lie? Are 
we to determine—are we seventy-four Senators, holding our offices for 
six years, responsible to nobody, not either responsible to our own 
States or to the people, for that period of time—to set ourselves up 
in this chamber as censors or the conduct of members of the legisla- 
ture? Are we to go behind their act as a body, and inquire into the 
motives of members for doing it? Are we to ask their reasons? The 
Senator from Maine is to come into my State, and inquire into the 
motives of representatives of the people there, supposed to be good 
men, and, if not, that is our misfortune. It is our misfortune if they 
are not good and pure men, and the people there ought to apply the 
remedy, as they have the power and we have not the power to do it. 
If they send impure men here, it is both a shame and a wrong, but 
the rest of the country must bear with it until rectified by the people 
or by ourselves wien we can properly and legally do it. Let the 
remaining Senators hold us accountable for our legislation and per- 
sonal conduct. If we are corrupt here, turn us out; hold us amenable 
for our conduct as Senators. But let not this body, let not Senators 
outside of my State, the Senator, for example, from California, sitting 
by me, come into my State, and undertake to put the members of my 
legislature on trial, and inquire of them, “How did you come to cast 
your vete for Mr. HAMILTON, or Mr. DENNIS? We want to know your 
reasons. Was money given to you; was oflice held out to you; was 
a pistol drawn upon you; were you threatened; were you intimi- 
— so that under fear you cast your vote?” 

And here I will observe, speaking about fear and duress, and 
about which so much has been said, that it must be that when it 
goes to the impressment of a legislature as a body and affects it 
as @ body. I spoke abont a pistol being drawn upon a member ; 
it was upon the occasion of a senatorial election, and an illustra- 
tion here. If I mistake not, that occurred in the State of Pennsyl- 
vania, that is, if my information is true, and I have no reason to 
question it, for it is very hard to beat the honorable Senator from 


Pennsylvania [Mr. CAMERON] when either democrats or republicans 
are in power in that State, especially when the legislature is closely 
divided in its politics. We know that from experience. We know, 
or at all events are advised, that when Mr. Buckalew, lately a Senatcr 
here, was elected by one or two votes—there being a democratic ma- 
jority in the legislature—that a member voted with a pistol by his 
side. Now, in illustration, say upon that occasion there were fifty on 
one side and fifty on the other, and this one vote determined the 
election. Would you call that duress—and more particularly a duress 
of the body of the legislature? One man there, for the sake of the 
argument, was under duress out of the hundred, and would this give 
you the power to inquire into and set aside the act of that legisla- 
ture in the election of a Senator? And for what,if so? Because 
one man was frightened out of one hundred; he, being a democrat, 
frightened to do what he ought to have done without any induce- 
ment or threat, while all around him were cool and calm, and never 
dreamed of hurting or of being hurt. Would you undertake to as- 
sume jurisdiction, inquire into, and set that election aside? Would 
you undertaké to inquire and to determine whether that member - 
voted in fear, or because he was a democrat, and therefore, in alle- 
giance to his party, voted for the democratic candidate? It would 
be both a troublesome and a delicate inquiry, and would lead to all 
kinds of assumptions of power. 

I, for one, do protest against this body coming into my State and 
trying the membersof the legislature as to their reasons or motives for 
performing a legislative function, whether from fear or from favor, for 
office or for money ; whether from State considerations or from per- 
sonal feelings ; whether to seek vengeance or secure favor; for if your 
power to inquire for one thing is admitted, you at once make it limit- 
less. You may put the action of the legislature upon trial; you may 
ascertain whether. it was a jiegislative body, and whether its action 
was in conformity tolaw. You may possibly inquire whether one 
hundred members voted or whether one hundred muskets voted in 
their stead; and this would refer to the question of duress, if such 
a term can be applicd to a functional legislative body. 

The honorable Senator from Missouri, [| Mr. Scuurz, } for the purpose 
of establishing a distinction or principle that I cannot precisely un- 
derstand, asked a question of the honorable Senator from Delaware, 
{Mr. BayarD,] whether the Senate was not the creation of the Consti- 
tution. Of course it is the creation of the Constitution! Therefore, 
is it not an independent body, and has if not aright to judge of such 
things, so entirely connected with itself as the election of its own 
members? I give the substance as near as I can, not his words, True; 
but it can only judge under the powers conferred by the Constitution. 
Admit that Senators are not here in an embassadorial capacity, we 
are still here under the limitations of the Constitution, and can only 
exercise the powers therein granted; we can judge, or do any other 
thing, only so far as it is authorized by the Constitution. 

We are here to represent what? To represent the States, their 
sovereignty, rights, and powers. The Constitution says that each 
State shall have two Senators, to do what, to determine what? To 
do and perform all acts and things as prescribed and required to be 
done by the Constitution, and nothing besides. The States did not 
send us here, nor does the Constitution give us the power, to sit in 
judgment and decide who composed the members of a legislature, and 
much less their reasons for any acXon, however absurd or wrong it 
may appear to be. 

If the Constitution fails because of the corruptions of the people, 
our form of government fails, and all is brought to a disastrous end. 
If we cannot get along under the Constitution without undertaking to 
uproot and upturn all our previous ideas connected with its limited 
powers, let us acknowledge the failure, and let us set to work to make 
a different and a better one if we can. If this power ought to exist 
to hold in check and correct the corruptions of the people or their 
representatives, let us make it; let us have it aeentall and let us 
have it fixed that we are to sit here as censors upon the acts and con- 
cact of the members of our legislative bodies in the States. Then let 
us have full powers to judge and determine reasons, motives, conduct, 
everything. This being a body respensible to no one for six years’ 
duration, it may be able, I have no doubt, in the opinion of some, to give 
as fair an examination and as impartial a judgment as even Cato the 
censor did. But so far as I am myself concerned, I never would give 
to this body, or to any other, such a power over the members of the 
legislatures of sovereign States. Such a power would be consolidation 
itself. 

I have thus briefly commented, and in a very imperfect manver, 
upon the legal part of the case. Now let me turn my attention to 
its moral condition and political relations. 

Mr. President, this is a most painful duty we are now obliged to 
discharge as Senators. I know the Senator upontrial. Our relations 
have been friendly and pleasant, and his deportment and conduct 
upon this floor have been unexceptionable. His great misfortune in 
his aspirations for a seat in this chamber was that his plane of 
thought and feeling did not rise higher than the atmosphere of Kan- 
sas. The testimony shows a horrible condition of things there both 
in a moral and a political sense. 

The honorable Senator from Illinois [ Mr. Locan] has criticised, and 
I am not here to say that he has unfairly criticised, the character and 
testimony and conduct of some of the prominent witnesses against 
Mr. CALDWELL, and has denounced them as bad, corrupt men, and 
unworthy of belief. But however bad and corrupt these men may 








es eee 


.” Ws 
ety mae 


} © 
| 
/ 
- 
E 








128 CONGRESSIONAL RECORD. 


be, the trouble of the Senator on trial is that they were his associates 
and friends, or at least co-workers in this matter; and it is admitted 
by him that he paid $15,000 to one of them, Carney, and a written 
agreement to that effect was executed and delivered, under a contract 
that he, Carney, should not be a candidate for this seat. It is also 
proved, by a friend of Mr. CALDWELL, Mr. L. Smith, that an additional 
57,000 went to Carney, in the shape of expenses, making $22,000 alto- 
yether, though Carney, while admitting the payment of the $7,000 by 
Mr. CALDWELL, denies that he got it. All this, in itself, is not only 
sufficiently culpable, but it tends to give tone to the other testimony, 
touching the purchase of members of the legislature themselves, how- 
ever unsatisfactory it might be, standing alone; for one cannot well 
resist the conclusion that a person who would buy off a candidate 
would not hesitate to buy up a voter. 

Mr. President, we have passed through a cold and a gloomy winter. 
We have passed, too, through a cold and a gloomy session. The last 
session of Congress has been without a parallel in our legislative his- 
tory. Instead of inaugurating measures to relieve the country from 
a Cebauched and a debanuching currency, to reduce expenditures, to 
revise the tariff and internal taxes and reduce them, to reduce the 
Army and Navy, to do something in order to relieve the shipping and 
agricultural interests from the oppressions which now bear so hard 
upon them; instead of directing our effort to the accomplishment of 
these great objects, we have had committees in both Houses composed 
of leading members—gentlemen of eminent ability, and of the highest 
integrity of character—laboriously engaged during almost the whole 
session in the investigation of fraud, corruption, and of personal mis- 
conduct. From the frauds, corruptions, and usurpations in Louisiana, 
down through the intrigues, speculations, and corruptions of the Credit 
Mobilier to the bribery and corruptions in Kansas, we have had com- 
mittees continually examining, exposing, and reporting the whole ses- 
sion long; so that the very atmosphere we breathed in this and in the 
other House was tainted with the impurities thrown up by these in- 
vestigations. As no respect was paid to persons, so no one involved 
in any degree in any of them escaped observation. It was well settled 
here that no one should be deprived of the right of investigation on 
account of race, color, or previous condition, whether of character or 
of position. Men of high degree and men of low degree; Christian 
statesmen and trading politicians; moralizers and revilers; financiers 
astute and speculators reckless; men impecunious and rich men; men 
of vaulting ambition, men of prying conceit, were altogether in the 
same caldron, bubbling and boiling the winter through. The three 
witches in Macbeth never sang around a caldron containing more ex- 
traordinary ingredients. 

That session has made for usand for our country a record of shame. 
The good that may come of it is that these exposures of error or of 
guilt, whatever it may be called, may impress all to do better in the 
future, even if no higher and nobler motives should prompt us. His- 
tory is again repeating itself. Can it be that the corruptions of old 
Rome should be already upon our young and vigorous state? Have 
we reached the matured age of a nation before we are fairly out of 
the swaddling-clothes of infancy ? 

Rome, true, had no — railroad corporations who, with their 
wealth and capital, could tamper with the public virtue, and with their 
power influence the public sentiment ; nor had she the great kindred 
corporations every where existing in this country and wielding such a 
prodigious power. But she had her Appian and other great high- 
ways, over which her legions marched to conquest and returned in 
triumph laden with the spoils of conquered nations. While she 
had no Credit Mobilier, she had lands to distribute and largesses of 
money to bestow upon her corrupted citizens. She had men of un- 
told wealth, both citizens and senators. Hardly anywhere in the 
world since has there been more aggregated wealth; and nowhere, 
before or since, did capital ever exert more power than it did at 
Rome in the days of Sylla, Pompey, and Crassus. 

Senators will pardon me for recurring for one moment to the con- 
dition of her senate at this period, and to the character of one of her 
leading men. It may aid us in criticising our own conduct and con- 
dition, and avoiding, if not too far gone, the evils it ex 

You all know who Marcus Crassus was. I desire to read a masterly 
cast of character drawn by a distinguished historian of that celebrated 
man and senator : 


Far inferior to many of his peers in mental gifts, literary culture, and mili- 
tary talent, he outstripped them by his boundless activity, and by the persever- 
ance with which he strove to possess all thi and to me all-important. 
Above all, he threw himself into speculation. hases of estates during the 
revolution formed the foundation of his wealth; bat he disdained no branch of 
gain; he carried on the business of building in the capital on an extensive 
scale and with prudence; he entered into partnership wi.h his freedmen in the 
most varied un ees he acted as banker both in and out of Rome, in per- 
son or by his agente ; he advanced money to his colleagues in the senate, and 
undertook—as i might <) met execute works or to bribe the tribunals on 
their peas! Ban was far — in a Lee making —_ On occa- 
sion of ti u ptions a forgery in the lists been pro against him, 
for which reason eo, no more use of him thenceforward in affairs of state ; 
he did not refuse to accept an inheritance because the testamentary document 
which contained his name was notoriously forged ; he made no when 
his bailiffs by force or by fraud, dislodged the petty holders from lands which 
tuijoined his own. He avoided open collisions, however, with criminal justice, and 
lived himself like a uine moneyed man in homely and simple style, In this 
way Crassus rose in the course of a few ages from a man of ordi senatorial 
fortune to be the master of wealth which not long before his after de- 
fraying enormous extraordinary expenses, still amounted to 170,000,000 sesterces, 
(£1,700,000.) He had become the richest of Romans, and thereby, at the same 
time, a great political power. If, according to his expression, no one might call 
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himself rich who could not maintain an army from his revennes, one who could 
do this was hardly any longer a mere citizen. In reality, the views of Crassus 
aimed at a higher object than the possession of the fallest moneéy-chest in 
Rome. He grudged no pains to extend his connections. He knew how to 
salute by name oo, burgess of the capital. He refused to no suppliant his 
assistance in court. Nature, indeed, had not done much for him as an orator ; his 
speaking was dry, his delivery monotonous, he had difficulty of hearing; but his 
pertinacity, which no wearisomeness deterred and no enjoyment distracted, over. 
came sach obstacles. He never ap unpre , he never extemporized, and 
80 he became a pleader at all times in request and at all times ready, to whom it 
was no derogaticn that a cause was rarely too bad for him, and that he knew how 
to influence the judges not merely by his oratory, but also by his connections, and, 
if necessary, by his gold. Half the senate was indebted to him ; his habit of ad: 
vancing to “ friends” money without interest, revocable at pleasure, rendered a 
number of influential men dependent on him, and the more so that, like a genning 
man of business, he made no distinction of parties, maintained connections on aj! 
hands, and readily lent to every one able to pay or otherwise useful. The most 
ae party leaders, who made their attacks deinen: hey all directions, were care. 
fal not to quarrel with Crassus; he was compared to the bull of the herd, whow it 
was advisable for none to provoke.—Mommsen's History of Rome, vol. iv, pp. 24-26. 


Mr. President, I thought that at the conclusion of such a session 
as the last it might be most appropriate to the occasion, if not, indeed, 
most profitable to us all, that this portrait of a marked historical char- 
acter should be brought to the attention of the Senate. I have no 
comments to make upon it. I could not, if I never so much desired, 
give more point and direction to it than it does itself in the simple 
reading of it; it speaks for itself. 

Sir, the President, in his late inaugural, has flown off into the 
realms of fancy; indeed, into the higher regions of prophecy—and 
predicted a kind of millennium, when every civilized people would 
be republican ; when the world will become one nation, and shall 
speak one language, and have no more armies and navies. The en- 
thusiasts of old, in their exaltation of the great brotherhood of man, 
could do no more. 3 

Mr. President, I fear that our distinguished Chief Magistrate is 
more hopeful than sagacious. His accuracy of reasonable deduc- 
tion I must doubt. His is no Baconian philosophy. But that under 
the bright sunshine and crisp air of the 4th of March, with all the 
pageantry and pomp and adulation of incoming or continuing power 
around him, he gave too loose a rein to exu ut feeling, rather 
than, upon such a great state occasion, more carefully depending upon 
a cool judgment. 

I must confess that, for myself, I am not so hopeful of such great 
results. Most certainly I do not see them in the future either in 
Europe, Asia, or even in Africa, and much less in the islands of the 
sea. And then when we come to our own favored continent, and still 
further, when we come to our own favored country, what a gloom is 
already settling around it and upon it. Instead of being a guiding-star 
to others, as predicted by the President, I rather fear that it may 
prove to be an ignis fatuus, leading other and too-credulous nations 
into the very quagmires of trouble. I confess that I do not see any 
very great movement, either in Senegambia or Guinea, toward giving 
up their nationalities, their government and language, even under 
the substantial inducements of the fifteenth amendment, to become 
a part of us. [Laughter.] I doubt very much whether the Chinese, 
even through the operations and the co-operative aid of the Pacific 
Mail Steamship Company, will be willing, within the next decade, at 
any rate, to resolve themselves into republicans, abandon their lan- 
guage of characters, and take up with oar consonants, diphthongs, and 
vowels. I doubt whether the German nationality is beginning to 
dream of dissolving itself as a nation, and consent to be absorbed in 
a world-nation, and to speak one language, even if it were to sacrifice 
the mutter-sprache. And as for ourselves, sir, I did not see a single ap- 
propriation made—and I think there is hardly an object any where on 
earth that did not have one in the appropriation bills of the last ses- 
sion—for the construction of any establishment for the purpose of 
beating our 8 into praning-hooks and our swords into plow- 
shares ; but, on the contrary, great sums of money provided not 
only to prepare for war for all time to come in this world, but, if it 
conld be, to carry it on in the world to come. [Laughter. ] 

If unity is to compass all good, as our Chief istrate would indi- 
cate, then, in a restricted degree, how well it would apply to Kansas! 
In the testimony taken in the case before us, and in that taken in the 
case of the late Senator Pomeroy, it is shown that the people and 
legislators of that State speak but one langu have but one mind, 
and areactuated by one motive. There isa ennium in that State, 
not one, we must all admit, based upon any moral or religious senti- 
ment, but nevertheless one resting upon uniformity—the uniformity 
of bribery, corruption, and villainy. There is no example like it ip 
any other State. In Louisiana, Florida, Alabama, Arkansas, South 
Carolina, only portions of their ry have been instrumental in 
making them emoniums of d, corruption, usurpation, and 
violence; but in Kansas there does ap to be a unity of guilt not 
before paralleled, and, it is to be , hever again to be witnessed. 

Mr. President, what is to be done? As Senators who feel that the 
dignity of this body must be shielded, the interest and honor of the 
country protected, and our own self-respect vindicated, we must lay 
our hands upon any sort of corruption wherever and whenever it ap- 
pears, when we have the constitutional power todoso. We dare not 
compromise with it; we cannot, in safety to ourselves or with credit 
to free institutions. While I may sympathize with the person who is 
to be the subject of my j ent, I cannot escape the paramount 
duty of condemning the act in the most solemn form known to this or 
any other legislative body. 
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with attention, the more gratifying because I did not expect and could 
not deserve it, listened to a wearisome statement. I attempted to give 
some reasons questioning the rightful power of the Senate, of its own 
mere motion, to dissolve the choice of a Senator made by the legislature 
of a State. I will conclude this branch of the subject by alluding 
briefly to some of the results of adopting the resolution before us. 
Should it be adopted, it will stand adjudged and recorded, that no 
choice of a Senator having been made in Kansas in 1871, the seat which 
was once held by Mr. Ross has been vacant ever since Mr. Ross left it. 
‘lhe governor of Kansas cannot fill such a vacancy. The Senator from 
Pennsylvania [Mr. Scott] the other day assumed that he might; 
but the Constitution shows us that no appointment can be made by 
the governor of Kansas to fill the place, if it has not been filled by 
the election of Mr. CALDWELL. 

And if vacancies— 

I read the words of the Constitution— 
happen by resi on, or otherwise, during the recess of the legislature of any State 
the executive thereof may make ee until the next meeting 
of the legislature, which shall then fill such vacancies. 

It is in the case, and only in the case, of a vacancy which “happens,” 
(and in passing I remind Senators that the word “ happen” has come 
to be a term of art, from repeated judicial and ee construc- 
tion;) it is only in the case of a vacancy which “ happens” during 
the recess of a legislature, that a temporary appointment may be made 
by the governor. I turn to the act of Congress to learn who may fill 
the seat which, if this resolution be true, ALEXANDER CALDWELL 
does not, by law, hold. I read from the act of 1866: 

That the legislature of each State which shall be chosen next preceding the expi- 
ration of the time for which any Senator was elected to represent said State in Con- 
gress shall, on the second Tu y after the meeting and orgamzation thereof, pro- 
ceed to elect a Senator in Congress, in the place of such Senator so going out of office, 
in the following manner. 

The legislature “‘ chosen meee peeing the expiration of the time 
for which any Senator was elected.” If this resolution be true, ALEX- 
ANDER CALDWELL was not elected ; no Senator has been chosen to the 
seat since Mr. Ross was chosen; and the only legislature which 
under this provision of the statute could fill it, has completed its 
term and is dissolved forever. 

I follow this statute to find the section which provides for filling 


this seat after the resolution on the table shall establish that it has 
not been filled. 


Another section declares— 
That whenever, on the cnesting of the legislature of any State, a vacancy shall 
exist in the representation of such State in Senate of the United States— 
That is the case here, if the resolution be true— 
said legislature shall proceed, on the second Tuesday after the commencement 


and organization of its session, to elect a person to fill such vacancy in the manner 
hereinbefore provided for the election of a Senator for a full term. 


That cannot be done now, because the day has passed. The legis- 
lature of Kansas, oblivious to the fact that it had a vacant Senator- 
ship to fill, has lost the opportunity, from lapse of time ; and its ses- 
sion, now expiring, will cease before tidings of our action will reach it. 

The concluding words of this section are: 


And if a shall happen during the session of the legislature, then on the 
second Tuesday r yee pment shall have been organized, and shall have no- 


tice of such vacancy, it proceed, &o 

That is not this case. That is the case as it would be should Mr. 
CALDWELL be expelled, because a resolution of expulsion would affirm 
that, having been elected to his seat, he held it until the resolution 
operated upon him, and then a vacancy happened; and the happening 
being during the session of the present legislature, the legislature 
cull , on the second Tuesday after notice of such vacancy, to 
fill it by an election. If the resolution of expulsion found the legisla- 
ture not in session, the governor could appoint under the Constitution. 

This statute was devised cautiously by the Judiciary Committee of 
the Senate, when the Judici Committee was the Committee on 
Privileges and Elections, and when its members had become some- 
what versed in the law applicable to contested elections and to the 
tenure of seats in the Senate. The statute was intended, along with 
the Constitution, to cover every conceivable case of vacancy. It was 
intended to provide for every contingency which judicial or parlia- 
mentary foresight could suggest. But the resolution before us pre- 
sents a case never dreamed of by the men who rnp med amended, 
and enacted any statute to be found in the records of Congress. 

To enable any power to fill this seat, what must we hold next after 
the adoption of the resolution? One of two —— either that the 
statute is merely directory, only a puff of air, to be observed by leg 
islatures when they choose to e it, or not to be observed at all ; 
or that we have found a casus omissus in the statute. Is there any 
other alternative? I invite Senators to suggest it. Can we get over 
or around this statute, except by holding either that it is not man- 
datory and may be di , or else that the statute is silent 
because it has been left for Mr. CALDWELL to illustrate a contingenc 
never conceived of by any of the statesmen or lawyers who have 1 
their on the sands ? 

The ution abounds in odd consequences. Several statutes pro- 
vide that Senator shall be paid “ from the time that the com- 
pensation of ceased.” Who, if ALEXANDER CALDWELL 
was not , will be the predecessor of him who comes next? 
Should Mr. CaLpWELL be ed, he would be the predecessor of the 
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Mr.CONKLING. Mr. President, the Senate yesterday, honoring me 


of the matter of salary and membership, then ! 


for all the time. 


question ? 








man who succeeds him; but when we have decided that Mr. Canp- 
WELL was never elected, never a member, who, I repeat, is to be the 
predecessor of him who comes next in order? Manifestly Mr. Ross 
will be his predecessor; and by act of Congress the new-comer will 
receive pay for all the time since the term of Mr. Ross ended. Mr. 
CALDWELL has already received the pay, and no one will argue that 
it can be recovered back from him. 

If we can avoid the election after Mr. CALDWELL has been here 
two years, we may do it in his case or another’s at the end of five 
years; and by the law of the land, should five years elapse before the 

nate discovers that, owing to the motives of the members of the 
legislature, an election was null, “back pay” would eut no mean 
figure in the affair. The compensation of a Senator for six years is 
now $45,000, and a man elected to a vacancy tive years old would re- 
ceive $45,000 for one year’s service in the Senate, and at the same 
time the man adjudged never to have been elected at all would have 
received $39,000. And yet, Mr. President, we must not flinch, because 
this is a question of “courage!” The Senator from Vermont { Mr. 
MORRILL] tells us if we do not fight it out on this line, it will look 
as if we approved of bribery. The Senator from Vermont underrates; 
I think, the intelligence of the American people if he supposes that 
ig can be hoaxed so easily. 

r. SCOTT. If he should be re-elected, would he not receive pay 
over again? 

Mr. CONKLING. My friend anticipates me. I have a yet stronger 
case to put. A newspaper has been laid on my desk in which it is 
stated that the friends of the late Senator from Kansas (Mr. Pom- 
eroy) are moving, and that in the event of Mr. CALDWELL vacating 
his seat, they hope to return Mr. Pomeroy to it. Is Mr. Pomeroy not 
eligible? Suppose he should be elected ; look at the grotesque plight 

Mr. Pomeroy served 

in this body a the whole of these same two years, receiving pay 
f he were elected to the seat now occupied by Mr. 

CALDWELL after this resolution is adopted, he would come adjudged to 
take the seat as of the term beginning March 4, 1871. And thus one 
man would be adjudged by the Senate to occupy both seats from the 
State of Kansas, to be both Senators from that State, and to receive 


both salaries at and for the same time! I confess my “courage” is a 
little daunted by such a proposition. 


Mr. FERRY, of Connecticut. Will the Senator allow me to ask a 

Mr. CONKLING. Yes, sir. 

Mr. FERRY, of Connecticut. I understood the Senator yesterday 
to agree that the Senate might declare a seat vacant where the elec- 
tion had been controlled by daress. Would not the same train of 
consequences which the Senator has sup to follow in the case of 
the passage of this resolution follow in the case of the vacating of a 
seat which had been filled by duress ? 

Mr. CONKLING. As a case possible in supposition, there may be 
force in the Senator’s question. As a case applicable to the real 
transactions of life, it fails from impossibility. It could not oceur his- 
torically or legally, if military force captured a legislature and coerced 
an election, that it would be years before a discovery or suspicion of 
the fact. If a military revolution should swallow a legislature, the 
Committee on Privileges and Elections being charged on the 1lith of 
May, 1872, to inquire, would be able to report before the 17th of Feb- 
ruary, 1873. I am answering my friend upon the fact, and the prac- 
tical sense of the thing. As matter of speculation, if a Senator should 
be chosen by a regiment of infantry marching upon a legislature, and 
easting a ballot of bayonets in a joint convention of bayonets, and 
nobody should know it, or it should not get out for years, I am not 
prepared to say that some of the difficulties I have suggested might 
not exist. It has often been said that hard cases make shipwreck of 

rinciples ; and that extreme cases, obscure rather than aid the mind. 

he suggestion of my friend seems so far from the line of human 
probabilities, that it is difficult to utilize it in this discussion. If we 
can dispose of the case before us aright, we may hope to be equal to 
other cases when they arise. 

Mr. President, I leave this branch of the subject, having detained 
the Senate already too long, and I proceed to consider the question as 
it would stand, admitting the fallacy of the positions I have endeav- 
ored to maintain. 

I take up the case now as it must be tried, if the Senate shall hold 
that, unaided by a statute, it has power of its own mere motion to 
vacate an election made by a State. I ask, first, if impure motive in 
those who voted be the matter we must judge, how must it be proved, 
and of how many members must it be found ? 

Bribery'is a crime ; all fraud is acrime ; and, like every other crime, 
it must be proved. So say the books. It cannot be presumed. Con- 

ecture will not do; hearsay will not do; it must be established by 

gal evidence. To convict a man of a murder not fully proved, is to 
do judicial murder. Discarding from this volume of questions and 
answers so much as confessediy would be received in no court of jus- 
tice, we must extract the facts proved by the remainder. Thisis no easy 
task, and those who have undertaken it are opposed in their conclusions. 
The Senator from Wisconsin, [Mr. CarPeNTER,}] who has spent more 
than twenty years in studying the art of weighing evidence, who has 
distinguished himself in practicing the profession whose chief faculty 
it is to ascertain truth, and who sat from beginning to end as a mem- 
ber of the committee and listened to the witnesses, tells us that upon 
all the evidence no upright and intelligent jury could find a single 
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instance of bribery of a member of the legislature. The Senator from 
Illinois, [Mr. LOGAN, ] another member of the committee, gives us the 
same assurance. The Senator from Rhode Island [Mr. ANTHONY ] also 
dissented ‘rom the report, although he has expressed no opinion in the 
case. Threemembers of the committee dissent. The report comes to 
us from bul four members ; and with those who saw and heard the wit- 
nesses almost equally divided, we, who did not see or hear a single 
witness, must glean as we may from the bare record. 

Before coming to the question whether bribery is proved, and how 
much bribery is proved, it will be convenient to determine whether 
our judgment depends upon the number of members bribed. If one 
bribe be fatal, we may be relieved from pursuing the details of 
the testimony. Let us consider, then, how many voters must have 
been bribed to destroy the election. Expulsion, may be for one bribe 
as well as for one thousand. The turpitude of the act, not its effect 
or repetition, is the test in cases of expulsion. An-:offer to bribe, 
may be enough for expulsion, if a bribe accepted, would be. So a 
statute punishing bribery, is satisfied by one bribe, as much as a 
statute punishing perjury, is satisfied by one perjury. The English 
statute which disables a briber from holding the office, and forfeits 
the seat, makes one bribe constitute the crime. Why not? The 
Lritish statutes, remember, recognize and assume the election, because 

.they forfeit it. I call attention to the fact that, ranning through the 
English statutes, descending from one to another, is a fixed and 
identical phraseology, treating the election as a fact, and then work- 
ing, 4s penalty and forfeiture in the briber, disability to hold the 
office. 

Observe the language employed by Parliament, and adhered to 
again and again in succeeding enactments : 

That every person and persons so giving, ponention. or allowin g. making, prom- 
ising, or engaging, doing, acting, or proceeding, shall be, and are hereby declared 
and sancted, to be, disabled and incapacitated upon such election to serve in Par- 
liament for such county, city, town, borough, port, or place; and that A py 
or persons shall be deemed and taken, and are hereby declared and enacted to be 
deemed and taken, no members in Parliament, and shall not act, sit, or have any 
vote or place in Parliament, but shall be, and are hereby declared and enacted to 
be, to all intents, constructions, and purposes as if they had never been returned 


or elected members for the Parliament. 

Here is a manifest implication that an election is not void on general 
principles because a bribe entered into it. The very basis of the stat- 
ute is that at common law, such an election is valid; and that to get 
rid of its results, a statute is needed. Recognizing the election, the 
statute proceeds to deprive the guilty man of its fruits. If no effectual 
election had occurred, if an act of bribery had made it null and void, 
it would be absurd te declare that the briber should “be disabled 
and incapacitated upon such election to serve in Parliament,” and 
that he should be deemed and taken no member,“ and shall not act 
or sit,” and shall be, “ to all intents, constructions, and purposes as if 
he had never been returned or elected.” Such language could never 
creep into a series of statutes, if, without any statute at all, the elec- 
tion itself were void, and the man voted for had no footing whatever 
by reason of it. For the purpose of such disabling statutes, one in- 
stance of bribery is all-sufficient; and so it will be for the statute, 
which I predict will soon find a place among the acts of Congress. 

But in the absence of a statute, bribery, to undo an election ab initio, 
must, I think, be bribery which controlled it. Superfluous votes 
tainted, will not turn all honest votes to ashes. If, after casting out 
every corrupt vote, a majority of unbribed votes remains, the majority 
will stand, and stand on the law of majorities. Any other rule would 
work monstrous evil and injustice. 

Assume that one bribe given to a member of the legislature, viti- 
ates the election of a Senator, and see to what such a doctrine might 
lead. Let me put acase. The two houses first vote separately; each 
house chooses the same person; in one house he receives forty ma- 
jority; there is no pretense of any bribe there; in the other house he 
receives five majority, and there is an allegation of one bribe in that 
house. The two houses having agreed, no vote in joint convention 
occurs, and upon the rule that a single venal vote “poisons the 
whole election,” two things follow: first, one bribe in one house 
not only vitiates the election in that house, but vitiates the elec- 
tion in the other house also where there was no bribe at all; and 


secondly, although there was a majority of forty-four unbought votes | 


in the two houses for the same person, the election would fall when- 
ever the one bribe in one house came to light.. The law has no anal- 
egy for snch a dogma. 

“False pretenses” is an offense by statute, “cheats” an offense at 
common law; but every lawyer knows that the false pretense must 
accomplish the purpose ; it must be the means by which the signature, 
the money, or the goods were obtained. It must, in short, be the 
turning-point. The prosecutor must prove that, but for the par- 
ticular representation alleged to be false, he would not ope ergs 
with the money or the property. The relation of cause and effect, is 
part of the philosophy of the law. Must not bri , to be ground for 
destroying an effect, be the cause of the effect? Must it not have 
influenced the result? Must it not be something more than a mere 
concomitant fact? New Jersey and New Hampshire formerly elected 
members of the House of Representatives b neral ticket ; an act 
of Congress has directed otherwise since. Each voter, in voting for 
one Representative, voted for all the Representatives of the State. If 
the doctrine now upon us, that one bribe will vitiate an elee- 
tion, not disable the briber, or subject him to expulsion, but altogether 
undo the election itself, be the law, one bribe accepted by any voter 





in the State of New Jersey, would have prostrated the election, not 
only as to the man by whom or for whom the bribe was paid, but as 
to all others for whom the bribed vote was cast. Would it not? 
Suppose two Senators are to be elected in a legislature together, at 
the same time, as has often occurred; they are voted for on the same 
ballot, and one of them has bribed a member of the opposite party ; 
shall it be held that the ballot the bribed member votes, is void pro 
tanto, that is, one-half bad and one-half good; that it takes effect as 
to the name upon it which he was not specifically bribed to vote for, 
and takes no effect as to the other ; or that it is wholly void, and, being 
void, makes void every other vote cast for both of the two persons 
who receive the majority ? 

Soin the case of State officers: a governor and eight other nominees 
run upon the same ticket; one candidate, or his friend, pays money 
to a lounger about the polls to vote, and he votes the whole ticket ; 
a majority of one hundred thousand may pronounce for that ticket, 
but the election is void, we are told, because one man was bribed. At 
the last election, the State of New York elected one member of the 
House of aegeneninmeees at large. He received about sixty thousand 
majority, and now we are asked to hold that, if it could be found that 
one man was bribed to vote for him, his election would be void. Mr. 
President, does not such a proposition shock the common sense of 
every man? Does it not shock every mind able to put two and two 
together? When you deal with a statute like the English statute, 
which denounces the man who offered the bribe and punishes him, 
it is all plain sailing; but the idea that the expressed and recorded 
will of nine hundred thousand electors in New York, can be stifled and 
wiped out because one loafer got a glass of grog or a ham for his vote, 
is enough to excite a smile upon the frescoed faces of the fathers of 
the Republic. 

Indiana last year elected two members of Sane upon a ticket 
at large. The struggle was hot and the vote was close. A few votes 
changed, would change the result, and this was known beforehand. It 
is not to he presumed that lax morals prevail in Indiana, or that an 
instance could be found in which a political mendicant managed to 
get money from a committee or a poll-driver. But proclaim the 

octrine that meat, drink, or money given to one man to influence 
his vote, upsets the whole election, and slippery may be the footing 
of the as elected by only a hundred majority, in a can- 
vass in which both sides strained every nerve, and in which all the 
people of a great State were enlisted! 

The State of Pennsylvania elected at large three Representatives, 
and by a — of about forty thousand. 

Mr. SCOTT. Forty-seven thousand. 

Mr. CONKLING. Forty-seven thousand. There was loud talk about 
free doings in the City of Brotherly Love, and I admonish the Sena- 
tors from that State to bethink themselves what may betide Pennsy]- 
vania and her interests, if forty-seven thousand majority may melt 
away in the breath of a witness who will swear to a single instance in 
which inducement was given for a vote. 

Again, if we adopt the rule that one bribe, instead of disabling the 
briber, as by statute it could be made to do, and instead of being 
ground of expelling the briber, altogether does away with the election, 
what difference does it make who gives the bribe? I beg the attention 
of Senators to this point. If an election falls because of one bribe, 
manifestly it must be because the bribe operates upon the election; it 
operates upon the proceeding itself. You overrule the election; you 
vitiate that. Does it matter, then, who pays the bribe? Need the 
particular person voted for, be particeps criminis ? Not at all, as regards 
the election. His criminality, is important only when you come to 
expel him or to punish him. 

f one bribe will destroy an election, the public is at the mercy of 
every ester ; every election is at the pleasure of one corruption- 
ist, and by his permission. An opposing candidate, or any one of his 
partisans, may defeat the popular will. Whenever two candidates 
contest a congressional district, each may say, “I will plant a seed 
which will destroy the result, if my competitor succeeds. I will 
cause a bribe to be paid, or I will be able to make proof that a bribe 
was paid; and this will overthrow the whole proceeding.” Is such a 
weapon to be put into the hands of lobbyists and strikers? Shall such 


-an ingredient be introduced into the alchemy of politics, when the 


seething caldron already bubbles with gendering evils, and shall it 
be done in the name of public virtue ? 

Bribed votes in a legislature, are valid or they are void; they 
count, or they are blanks. The Supreme Court says they count. Both 
the reports in the case of Potter and Robbins say they count. The 
English rule holds that bribed votes do not count in a popular elec- 
tion. I read from Male on Elections, page 347: 

Besides the statutory provisions a st this offense, every vote hased b 
bribery is void by the common lav of Parlisment, the nate woaiere his st 
under such influence being considered as though he had not voted at all. 

Admit that the vote is void, as the most rigorous rule affirms, and 
then bribed votes being like votes cast blank, or not cast at all, must 
ey not eget a ne — ane in order to nase it? 

uppose ten wander into a pretaenieaneer te ecting 
= Geant, snl aes each a ballot in the and when discovered it 
turns out that all the members of the ture voted, their votes 
elected, and the p ing is complete, could it be held that the 
casting of the ten votes by the stragglers vitiated the election? But, 
on the other hand, if it were to count the votes of the ten 
stragglers in order to make up a majority, and deducting them vo 
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election would remain, we see how law and reason might vacate such 


a proceeding. J 
Cases of contested elections stud the annals of Congress from the 


beginning, and yet no hint has been given till now that one vote, not 
necessary in the —. can destroy an election. Such an idea seems 


the sanction of any mind in either House. A 
committee of the Senate has recently repudiated it. I read from a 


never to have receiv 


report in the case of Mr. CLAYTON, submitted by the Senator from 
Maine (Mr. MorriLt] and the Senator from Iowa, [Mr. WriGur. } 
The views of the minority, submitted by the Senator from Georgia, 
[ Mr. nee are with the report on the point I am now consid- 
ering. I fear these “views of the minority” have worked some mis- 
chief in this discussion upon another point, however. We read of a 
doctor who, being told that he was killing the patient and must change 


the practice, said, “I cannot; I have written a book in favor of this 


practice.” [Laughter.] I surmise that some preconceptions con- 
nected with these minority views, from which it is not pleasant to 
retreat, have exerted an influence here, and not upon the Senator from 
Georgia alone. 


The report of the committee made by the Senator from Maine 
contains these words : 


It seems to us that upon principle we cannot enter upon the numberless in- 
quiries which would always be suggested in cases of this character preceding the 
election of the members whose duty it is to elect a Senator, unless such conduct 
and transactions clearly relate to and bear immediately upon the alleged frauds 
connected with such Senator's election. Not only so, but it would seem that they 
must so color the transaction of the final election of the Senator as to lead to the 
conclusion that but for them the result would have been different. Thus, suppose 
Senator CLAYTON used reprehensible means with the hope of securing the election 
of some member or members in one or more districts, and such persons were either 
not elected or failed to vote for him, or, if voting for him, he had a clear majority 
outside of those improperly elected, would any one say or claim that his seat could be 
declared vacant ? 


Again says the committee : 


Sixth. He did not receive any votes under any such agreement, and, least of all, 
any number sufficient to influence the result. And hence we conclude that nothing 


can be plainer or more manifest than that this charge is totally and entirely un- 
sustained. 


Here is a plain affirmation, that purchased votes, to undo an election, 
must, at all events, be so numerous that without them the election 
would not have occurred. 


I turn now to the views of the minority, submitted by the Senator 
from Georgia, and read: 
And when a candidate bribes a sufficient number of the electors to secure his election, 


he and they knowingly commit a fraud on oe oer, and by every rule of law any 


act done through combination of an agent with a third party to defraud the prin- 
cipal is void. 


Again: 
And, third, that he obtained five other votes, which made his majority, and were 


necessary to his election, by giving to thoge electors as a consideration for their 


votes lucrative offices ; and that this was as corrupt as if, for the same purpose, he 
had paid them money in kind, 


Such was the law, as understood by majority and minority, when 
this report was submitted, first on the 10th of June, 1872, and again 
on the 26th of February, 1873. / 

What stress of occasion has led to the sudden discovery that a rule 
of law which only a month ago a committee pronounced too plain to 
be disputed, really has no existence at all, and that the true rule is 
exactly opposite? The discovery is so sudden, and so at war with 
reason, a8 1t seems to me, that I must cling to the belief that bribery, 
to vitiate an election, must control it. Believing this to be the rule, I 
proceed to inquire whether, in the present case, votes were corruptly 
influenced which, when thrown out, would not leave legal and honest 
votes enough to uphold the election. 

I regret that the honorable Senator from Ohio [Mr. THurRMAN] is 
not present. After careful examination, as he said, to find how many 
votes were bribed, and how many votes changed would have defeated 
Mr. CALDWELL, he gave us his calculation. The figures given will, I 
fear, prove less reliable than from their forcible statement we had a 
right to expect. The Senator told us, with circumstance, and not 
without solemnity, that in his library he had read every word of 
the testimony, with his pencil in his hand. It has been said that 
one star differeth from another star in glory. So one Senator with 
a pencil in his hand, differs from other Senators in arithmetic. 
LLengneer:) The honorable Senator told us that 13 votes changed, 
would have defeated the election of Mr. CALDWELL. To show the 
importance of understanding the testimony, and the re of put- 
ting trust in sharpened pencils, I ask Senators to open the volume 
before them, at page 362, and say by what feat of mathematics 13 
votes deducted as corrupted votes, would reverse or defeat this elec- 
tion. Mr. CALDWELL received 87 votes ; all others received 36 votes. 
Mr. CaALDWELL’s majority over all was 51. Twenty-six votes must 
have been ¢ to leave him without a majority. Twenty-six 
votes must have taken from him, and given to his competitors, 
to leave him without a majority. The whole number of votes in the 
joint convention was 123; necessary to a choice, 62. Mr. CALDWELL’s 
vote being 87, deducting 62, he had a majority of 25 more than were 
eae Would changing 13 of these votes change the result? No 
calculation, except of an eclipse, could so becloud the fact. He had 25 
votes more than were necessary to achoice; deduct 13, and 12 votes re- 
main—12 more than were necessary. Put the 13 on the other side, and 
12 votes still remain above the needed number. Twenty-six must be 
found to have been bribed in order to leave no legal and honest majority. 








There can be no escape from this if Daboll and the multiplication 
table are to be believed ; and I bring it to attention, partly to show how 
carefully and how prayerfully the honorable Senator from Ohio pored 
over this testimony, and also to show incidentally what a poor tole 
of figures Daboll was. [Laughter.] 

I call attention to another fact appearing on this page. There was 
no secret ballot; the vote was viva voce, every man rising in his place 
when his name was called and naming his candidate. us we know 
who voted for Mr. CALDWELL and who voted for others. Mr. Sidney 
Clarke, on his oath, denies that his name was withdrawn, or any votes 
transferred from him to Mr. CALDWELL, upon any understanding or 
corrupt agreement; yet votes originally for Mr. Clarke are suspected 
to have been bought. But if we deduct every vote in both houses 
cast for Mr. CALDWELL which had at any time been cast for Mr. Clarke, 
even then Mr. CALDWELL has a majority. 

The Senator from Ohio, having fallen into the error of supposing 
that thirteen bribed votes would change the result, said he thought 
he could discover from the testimony that there was reason to believe 
that so many votes had been contaminated; but now, knowing that 
twenty-six is the smallest number which can affect the purpose, will 
it be contended that we can find on our oaths that so many members 
of the legislature of Kansas were bribed? Nothing a »proaching this 
has been intimated. The report negatives the idea. The report says 
that, taking all the evidence together, those who make the report 
believe that “some members of the legislature received money and 
others promises of money.” The Senator from Indiana has put the 
case, because he was compelled by the facts to put it, upon the ground 
that a single instance of bribery is fatal. Surely he would not have 
assumed this extreme position, if the case had not required it. 

But, Mr. President, we are advised not to work out the question of 
bribery by cold figures or cold facts, not to be particular, but to go 
largely on the = that Mr. CALDWELL has no business here any~ 
how, whether he was elected honestly or not. Fault is found with 
the fact of his being selected at all, or being sent here, or ever think- 
ing of coming here. His candidacy for the Senate is treated as an 
affront to the eternal fitness of things, and yet, at the same time, his 
whole conduct in the Senate Las been strongly bepraised. The com- 
plaint seems to be that he was too obscure to be Senator. One Sena- 
tor says he had “no political’ status ;” another Senator says “ he was 
unknown to political fame ;” another says “he was only a business 
man.” I will not conceal the surprise with which I listened to these 
comments. I supposed it was the boast of our system of government 
that every man, though he spring from the sod, has a right as much 
as any other man to surmount the last rung in the ladder of political 
distinction. I supposed American children were taught to strive to 
raise themselves to the highest honors of the Republic. What is meant 
by this talk of its being presumptuous for a business man to aspire to 
the Senate? I do not understand it. There is no hereditary peerage 
here; no aristocracy through which men obtain seats in the Senate. 


What must a man have done before he can be pardoned for raising his 


eyes to the Senate, and allowing himself to be named for a seat in it? 
What must be his antecedents? Must he have stood on the peril- 
ous edge of battle, and written his name in the purple testament of 
bleeding war? Must he have edited a newspaper, or two or three 
newspapers? Must he have mace speeches at the hustings? Must 
he be a writer of essays? Must he have lectured in the lyceum ? 
Must he belong to a learned profession? Must he be a phrase-monger ? 


What is the standard of the honorable Senator from Ohio? Distin- 
guished at the bar, that Senator rose to the bench, and having well 


worn the ermine, he went back to the bar, to reap golden harvests in 
the field below. But must all men wear such honors, before they can 
be considered as possible candidates for the Senate? Or, is it enough 


that a man among his neighbors and fellow-citizens stands well as a 


brave and honest soldier in the battle of life ? 

A Senator has just handed me papers, which, looked at on the 
instant, seem certificates of the past standingof Mr. CALDWELL. One 
bears date as far back as the Mexican war, and bears the signature of 
Franklin Pierce, who, by the by, was himself troubled with a plenti- 
ful lack of “ political status.” His mention for the Presidency, pro- 
voked one of the good sayings of that inimitable wit, Governor Cor- 
win. The tidings being read in the hearing of a number of persons 
that Mr. Pierce was thought of for the nomination, Governor Cor- 
win said solemnly, “Franklin Pierce proposed for the Presidency ! 
Gentlemen, none of us are safe.” [Laughter.] There being a firm 
of Pierce & Chapin, who made wagons in New England, when the 

apers reached that neighborhood announcing that Mr. Pierce had 

n nominated, a leading citizen said he was a democrat and was 

satisfied with Pierce, but he should have liked it better if it had been 
Chapin. [Laughter.] 

Franklin Pierce and Winfield Scott, and others, seem to have signed 
these papers, and they certify the integrity, industry, and capacity 
of the man who undergoes a painful ordeal to-day. If these certifi- 
cates be true, and Mr. CALDWELL had been elected without disrep- 
utable —— he might, I think, be pardoned the presumption of 
a ing here. 

sf ut, on, Mr. CALDWELL is not indebted to himself, or to his merits, nor 
alone to his money, for being chosen Senator. It was not Mr. CALDWELL 
who was elected; as I the evidence, it was the city of Leaven- 
worth. What politicians know as “the shrieks of locality” prevailed 
in the election so largely that I am moved to say, as I have sometimes 


thought, that locality is perhaps the first element of American great - 
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ness. When I remember all that fell to the lot of men because they 
lived south of Mason and Dixon’s line, and all that befell men because 
they lived north of Mason and Dixon’s line; when I remember the 
factitious importance given to the claims of locality, I repeat that in 
American politics, as a rule, locality is perhaps the first element of 
political success. Here is the code of land, holding up a volume. ] 
Look at the importance which Maryland attaches to locality, and the 
will with which she orders the residence of her Senators. Here is a 
statute, in violation to the Constitution of the United States, in which 
stand these words : 

One of the Senators shall always be an inhabitant of the Eastern Shore, and the 
other of the Western Shore of Maryland. 

“My Maryland!” [Laughter.} 

Leavenworth wanted a Senator; and all the cohorts, all the dwell- 
ers in Mesopotamia, in the hill-country and in the valley, rallied un- 
der the banner of Leavenworth! Then it was that Thomas Carne 
loomed into importance; he lived at Leavenworth. If two candi- 
dates were to be presented from Leavenworth, both would tail; divis- 
ion, would be destruction, and theyywould be buried in a common 
grave. Thus came the opportunity of Carney, the opportunity first 
to black-mail CALDWELL, and afterward to snap at him with less than 
the a of the reptile that rattles before it strikes. 

Soit happened that this man, little known in politics, widely known 
in business, largely acquainted in the State, came to be brought out 
ta published paper numerously signed requesting him to be a can- 
didate. , 

Mr. President, I refer to these facts not to argue or suggest an ap- 
proval or extenuation of the means employed to bring about the elec- 
tion. I bring them to the surface for the light they shed upon the 
wisdom and the safety of our undertaking to infer that bribes were 
given, beeanse a business man from Leavenworth was elected, a man 
not conspicuous in the broad expanse of political notoriety. In this 
presence, or in any other, in this case or in any other, I would chal- 
lenge as a heresy the notion that in this country any class or profes- 
sion has monopoly or precedence in respect of places in the Senate or 
in the House, or in any political department. Intelligence and integ- 
rity are safe passports to responsible station, whether their possessor 
be lawyer, farmer, doctor, freighter, banker, tanner, rail-splitter, or 
boatman. 

In the great State which honors me with a seat upon this floor I 
know hundreds of men never heard of in politics, business men, the 
latchet of whose shoes many a noted politician is not worthy to un- 
loose—men who in either House of Congress would abundantly vin- 
dicate the wisdom of their choice. 

If the character of Mr. CALDWELL was bad before his choice to the 
Senate, which I am told has never been suggested, let those who pro- 
posed him be arraigned and condemned, not for selecting a tyro in the 
game of politics, but for selecting a man, whether proficient or igno- 
rant in polities, bad in character, and therefore unworthy and unfit. 
The propriety of Mr. CALDWELL’s aspirations for the Senate, in view of 
his mental or his moral endowments, is not a question for us; he 
must answer to the Senate for crimes against it, if he has done them, 
though he had ever before worn “the white flower of a blameless 
life.” 

I come now to an ugly feature of this case, which I must not over- 
look. Mr. CALDWELL paid a rival money to retire. I will not descant 
upon it. I condemn it utterly. It was gross, pernicious, immoral. 
If it shall ever find a defender or apologist, it will find neither in me. 
When Mr. CALDWELL did this act, love of safety, and love of duty, 
seem to have deserted him at once. No voice warned him— 


To be thus is nothing, 
But to be safely thus—— 


To undo the election, however, as declared by the resolution before 
us, this transaction must be bribery, and bribery of those who voted. 
So, too, had anybody else paid Carney, the effect would have been 
the same, precisely the same, as to the election, and theelection is the 
only matter before us now. Had the Kansas Pacific Railroad or the 
Bank of England paid the money to Carney upon the same terms, the 
case would not be altered. 

The question, then, at this point is, was the payment to Carney, 
bribery of the members of the legislature? What was Carney bribed 
todo? Not to vote. He had no vote. He was, I believe, a defeated 
candidate for that very legislature. At all events, Carney was not a 
merber of the legislature. He was not bribed to die, or to remove, 
or to become ineligible, but to forbear activity in his own behalf and 
to support CALDWELL. Activity or importunity in one’s own behalf, 
is in derogation of the public weal; and to forbear such activity, to 
furbear to electioneer, or for votes in one’s own is meritori- 
ous. Suppert of CALDWELL, was not illegal, unless by 1 means. 
But it is said Carney was paid money to support CALDWELL. The 
written agreoment does not show this, but I assume the fact to in- 
quire where it leads us. Suppose a candidate imports a noted tem- 
perance man to speak to tem ce men, or a noted tariff man to 
a to tariff men, or a man known to be influential with a certain 
class of electors to or to missionary among the brethren ; sup- 
pose he pays him a day to make speeches; what effect u an 
election would such a transaction have? I would no more y 
for making a political speech, than I would take pay for 
a funeral, or for signing a petition for a pardon, or a recommenda- 
tion for appointment to office. But it seems I am wrong about this, 


for the practice has long prevailed, and is only mildly reprehended’ 
and yet there is a strong family maemublenen Sobmae on the 
Carney afiair. We have morality distilled through an improved 
alembic in this debate. We have had laid down at length what is 
right and what is not, and we have heard no ees that there is 
impropriety in one man’s paying money to another to make speeches 
urging his election, or in the other man’s accepting money for go- 
ing about disinterestedly to advise the people, “the dear people,” 
for their own good, and tell them how they ought to vote, to consult 
their own interests. Those whose sense is finer than mine, may un- 
derstand the difference between giving money to Carney to recom- 
mend and advise others to vote for a candidate, and giving money to 
Carney to utter himself as a public speaker to the same effect. It 
is my misfortune that I do not understand the whole breadth of 
the distinction. The honorable Senator from Ohio, after telling us 
that CALDWELL had no status, had rendered no service, and no 
attainments justifying his aspirations for the Senate, affirmed that 
it was 7 gel for Mr. CALDWELL to pay $5,000 to a newspaper to ad- 
vocate him. Examine the morals here commended to us while in 
the act of condemning the payment to Carney! A man,said to be 
unfit to be Senator, but blessed with money, subsidizes and pays a 
newspaper to pee. and magnify and recommend him as fit to be 
Senator, and all this with a view to win support of those who do not 
know him; and the proceeding is proper! Fpestest inst this doc- 
trine, and denounce the proceeding as dishonest. The payment of 
money to Carney, was more gross, but was it bribery of the legisla- 
ture more than if an office had been promised to Carney? Sup 

Mr. CALDWELL had said, “Mr. Carney, would you not rather have a 
foreign mission; would you not rather be governor of a Territory; 
would you not rather be an Indian agent ?”—which, according to my 
friend from Nevada [Mr. StewarT] is “the potentiality of amassing 
wealth beyond the dreams of avarice”—“ if so, I will obtain you one 
of these offices.” Had that been the bargain, the public money would 
have paid Carney ; CALDWELL has at least the redeeming fault of hav- 
ing paid his own money. Sup Mr. CALDWELL had said, “ Mr. Car- 
ney, my friends and myself will support you next year for governor 
of Kansas,” and it had been so agreed, would that be bribery of tho 
legislature of Kansas? Every statute and every legal definition says 
that bribery is “the gift or promise, either of money, office, or any 
other lucrative consideration.” 

But it is said that retiring Carney, influenced the legislature, be- 
cause it reduced the number of candidates. As Carney has been 
rege py to us, if an injury was inflicted upon Kansas by depriving 

er of a chance of sending eee here, it was rough on Kansas. 
{[Laughter.] There are toward half a million people in Kansas, and 
I hardly think no eligible person could be found because Carney 
withdrew. His withdrawal did, however, reduce the number of can- 
didates. Casting lots, would do this also. Suppose Carney and CaLp- 
WELL had said, “‘ Let us cast lots to see which shall withdraw; if we 
are both candidates we shall destroy each other; Leavenworth will 
have no Senator ;” and lots had been cast. They would have resulted 
in fayor of the one or the other, and one would have retired. Would 
that have been bribery of the legislature of Kansas? Again, sup- 
pose Mr. CALDWELL had said, “Mr. Carney, we cannot both be Sen 
ator; we must refer this to mutual friends; will you leave to the 
committee to say which of us shall be presented ?” and it had been 
so agreed ; it would have reduced the number of candidates, but would 
it have been bribery of the legislature of Kansas? Suppose CaLp- 
WELL had published libels on Carney and blackened him, suppose 
he had procured libels to be sworn to, knowing they were false, and 
thus Carney had been driven from the field, I ask, first, whether it 
would affect the validity of CALDWELL’s election ; and second, would 
it be bribery of the legislature of Kansas? If CaLDWELL had black- 
ened the character of Carney, it would be infamous, it would be 
ground on which we might expel him if brought within our —_ : 
diction, but it does not therefore affect his election. Suppose CaLp- 
WELL had killed Carnéy in a rencounter; suppose he had challenged 
him to the field of honor, as it once was called, and slain him in 
a duel, to get rid of him as a rival; this would have diminished the 
number of candidates ; it would have rendered it impossible to vote 
for Carney, which Carney’s withdrawal did not do; it would have 
been infamous in CALDWELL, it might have enabled us to expel him ; 
but could you, Senators, with your oaths upon you, decide that no elec- 
tion took place in Kansas because CALDWELL killed a rival before tho 
day arrived ? ‘ i 
e are not without authority upon the question whether paying 
money to Carney ean be held bribery of members of the legislature. 

It seems not to have been the ancient or ths modern law of Parliament 
that paying a bribe to one man was bribery of another. Buying off 
a rival idate, was held not to be bribery in an election. Under the 
British statutes against bribery, it was not held that paying a bribe to 
one man to influence the vote of another was bribery of that other, 
or bribery in an election in which the man paid had no vote. I read, 
from Male on Elections, a statute passed so recently as George III: 


George ©. 11 cere ee for prevent- 
ie OO ee is Potonees wana that the 
of an office, &c., to procure the return of any mem to serve in 
Parliamen Gf not ven to the use of some person ga t to act as 
or to vote at such election,) was not bribery the mean- 


ing of 2 Il, . 24, &e. 
The third persons there referred to, were not Carneys in a republi- 
can government, where no man dominates another. They were per- 
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sons belonging to a proprietary class, able, for special reasons, to 
control the of their tenants and dependents. The infla- 
ence of money paid to one holding relations of control over a voter, 
is obviously greater than if they were equals; and yet, even in such 
a case, @ recent and special statute was deemed necessary to attach 
a penalty to paying money to one not himself a voter. 

here take leave of the Carney transaction, reprobating it as dis- 
reputable and wrong, but ne inapplicable to the question 
of the validity of the election, as distinguished from the unworthi- 
ness of Mr. CALDWELL himself. 

I have done with thiscase. I leave it, believing that the discussion 
will do much to concentrate a burning focus of indignant public atten- 
tion upon the groveling agencies which profane elections. The dor- 
mant forces of the State and national governments will, I hope, be 
roused. States should pass laws to punish the briber and the bribed, 
and Con also should act. It may be declared, as the British stat- 
utes dec that the briber shall be disabled, and he may be pun- 
ished like other malefactors. A statute may forfeit the office when 
obtained by bribery, even when the successful candidate is innocent, 
and others pay the bribes. It may impose an oath upon every man on 
the threshold of both Houses, purging him of bribery ; and taking the 
oath falsely, will be perjury, and ground for expulsion too, Such pro- 
visions will be a sad inscription on the statute-book, but not so sad, as 
arecord in the Senate that morality in America has ebbed so low that we 
are forced to act without law and against law in despair of other meth- 
ods. Above statutes, however, is public opinion. Whena wholesome 
and rugged sentiment is awakened in this regard, men will no longer 
in their own behalf scuffle for place in the purlieus of legislatures 
and of ae conventions ; they will keep aloof; it will be dis- 
graceful and fatal to appear electioneering and manipulating for 
themselves. They will wait until the office and the people seek them. 
But meanwhile, and always, we must adhere to the law, whether it 
works hardship or immunity in a particular case. 

Mr. President, I have been brought to these conclusions, well know- 
ing how some of them may grate upon the sensibilities of those, who, 
shocked at the dramaof depravity enacted in Kansas, have not 
stopped to consider the mode in which it may be legally chastised. I 
am not unmindfal of the disfavor to be earned by seeming to stand 
between transgression and retribution. Neither am I ignorant of 
the applause to be won now in the réle of avenger and austere re- 
former. But we are only the sworn ministers of the law, and in our 
oaths is the alpha and omega of our duty. When we hear that a 
local court or jury in a trivial case, swayed by manifestations out of 
doors, and canvassing the popularity of the verdict or judgment to be 
rendered, has swerved from the law or the evidence, we dubiously 
shake our heads, lament the weakness of judges, and wonder whether, 
after all, the time has not come to abolish trial by jury. 

Senators, let us, the elect of States, sitting as judges and jurors, 
see to it that here no sail is trimmed to catch a passing breeze of ap- 
plause or acclamation. Let us see to it that no coward thought of 
praise or blame creeps into the wavering balances in which truth is 
to be weighed. When the din and sensation of this hour are forgot- 
ten, when we have left these seats forever, when the volume of our 
lives shall be closed, when the relics of these times shall be “ gathered 
into History’s golden urn,” let there be found in this painful case a 
record showing that the American Senate was calm enough, firm 
enough, trustful enough to maintain the genius, the spirit, the methods 
and the safeguards of the Constitution as our fathers gave them to us. 

Mr. FRELINGHUYSEN obtained the floor. 

Mr. SCHURZ. I ask the Senator from New Jersey to yield to 
me for a single moment, and at the same time I would ask the Sena- 
tor from New York to favor me with his presence for a moment. 
I desire to make a few remarks of a personal nature, called forth by 
an allusion made by the Senator from New York. 

Mr. FRELINGHUYSEN. Very well, sir. 

Mr. SCHURZ. It may be known to those Senators who read the 
Washington Chronicle, of this city, that on the morning of the day 
after I had addressed the Senate on this subject there appeared an 
article in the Chronicle severely criticising my speech, and stating 
that it was a well-known fact that this immaculate reformer was in 
the habit of receiving $200, and had done so in the late campaign, for 
ea speeches he made. 

r. CONKLING. I never saw the article and never heard of it 
until this moment. 

Mr. SCHURZ. I merely desire to say that the Senator, in all prob- 
ability, if he did not see it in the Chronicle, it having been so widely 
scattered throughout the newspaper press of the country, has seen it 
in some other paper. 

‘ates CON G. Never in connection with this case, and never 
ely. 

Mr. SCHURZ. “Never in connection with this case, and never 
lately,” but he has seen it. 

Mr. CONKLING. In times past; yes. 

Mr. SCHURZ. I was a little surprised, after all the friendly dis- 

that we have had during this winter, discussions so courte- 
ous after so arduous and bitter a presidential canvass, that the Sena- 
tor should make an allusion in his speech which it seemed to me, as 
it must have seemed to every one who had seen these rumors, bore 
directly upon me when he spoke of one who made speeches advocat- 
ing the cause of this or that party for $200a day. 1 think it will be 
agreeable to the Senator to know that this entire story is an absolute 





and unmitigated fabrication, that the humble individual who stands 
before him not only did not ask or receive $200 for any of the 
speeches he made in the last campaign, but did not receive a single 
cent. 

Mr. CONKLING. As the Senator is especially addressing me, shall 
I understand him now to refer to the last campaign alone, or does he 
mean by his statement to cover previous campaigns ? 

Mr. SCHURZ. The Senator knows very well that a little over a 
year ago charges of a similar nature were made against me in the 
New York Times, that I took occasion to _— to those charges upon 
this floor in every detail, and that I pronounced the charges connected 
with this subject, attributing to me the exaction of large sums and all 
that, unmitigated slanders. 

As to the late campaign, I desire to say to the Senator, and take 
this opportunity of informing the Senate and those who may have 
seen the reports referred to, that not only did I not receive or exact 
or take $200, but not a single cent ; and in order to inform the Sena- 
tor more particularly still, so that when he shall have occasion to 
speak on this subject again he may know what is the truth, I will 
tell him that during that late campaign I received, unsolicited, un- 
called for, unsuggested, a small remittance from liberal republican 
sources in New York to cover my outlays, which remittance covered 
about one-half of what I had paid myself out of my own pocket for 
campaign documents. Not only, I say, is that charge false, but when- 
ever any compensation during that campaign was offered me, and 
it was so in perhaps a dozen instances, I uniformly refused to take 
a single cent. 

But let me express my surprise that after a session like the one we 
have gone through, when the bitter controversies of the campaign 
seemed to have been utterlly forgotten, after we have carried on ali 
the discussions occurring in this body in a courteous and friendly 
spirit, now at last, unprovoked, a Senator should feel called upon to 
make so insidious an allusion as that. I must confess that I do not 
understand the propriety of it, and I am surprised at the spirit of it. 

This is what I have to say to the Senator from New York. Ido not 
wish to engage in any personal discussion with him. We have had 
such before, and if I do not further interrupt the tenor of these de- 
bates by continuing such things now, the Senator knows very well 
that it is not from any apprehension of the consequences. 

Mr. CONKLING. I ask the Senator from New Jersey to indulge me 
one moment. 

The Senator from Missouri has chosen to seize upon this occasion 
to do two things: First, to exonerate himself from charges made 
against him, With that I have nothing to do; at least I should have 
nothing to do but for one fact, to which I will allude in a moment. 
Secondly, the Senator takes occasion to read me a lecture in regard to 
an argument or illustration I introduced to the Senate. I deny his 
right thus to criticise me, and I say to him that he puts himself in 
the attitude of assuming that he alone has been guilty of this prac- 
tice, that it is so exceptional and exceptionable that it has not pre- 
vailed with others, but with him alone. However that may be, I say 
to the Senator that, whether he has or has not received $200 a night 
for speeches, I shall, on auy occasion when a question in the Senate 
is to be tested by the inquiry, comment on the —— of receiv- 
ing money for such services. I shall ask, what are the distinctions 
between its receipt in such a case and in another? I have noapology 
to make to the Senator from Missouri, but I stand by the propriety 
and fitness of what I said. 

One other word, Mr. President. If the honorable Senator from 
Missouri on this floor has ever denied that money was paid him for 
making speeches in past campaigns I did not hear it. I should grieve 
to hear it. I repeat, that the Senator may hear me, I should grieve 
to hear him deny that money has been paid to him in past campaigns 
for making political speeches. He forces me to say this because he 
arraigns me and reminds me that on a previous occasion he denied 
charges made in the New York Times. Yes, Mir. President, I heard 
him dery charges made in the New York Times, I did not hear him, 
and I venture to predict I shall never hear him deny in my presence 
that he has received money in past campaigns for making political 
speeches. I hope the Senator will not put me to the locality, the occa- 
sion, and the time. If he should, I might feel called upon to respond. 

Mr. SCHURZ, The explanation given now by the Senator corre- 
sponds with the spirit of the original allusion. I did not say, and 
never have said, and never shall say, that in former campaigns I re- 
fused to take from political committees that which was to compen- 
sate me for the expenses I had myself incurred, Neither do I think 
that many men, not in official a if any, have ever declined to 
accept such re-imbursement. Neither do I think there is any impro- 
priety in it. A year ago last January I stated on this floor that during 
fifteen years of campaigning, having spoken in almost every State of 
the Union outside of the Southern States, being myself poor and hav- 
ing no money to spare, but devoting week after week, and month 
after month, to campaign work, I not only did take, but had a right 
to take, nay, was obliged to take, compensation for my services equal 
to the expenses which I incurred, for the simple reason that, without 
it, it would have been impossible for me to do that work to which I 
was invited and urgently pressed. 

I have not at this moment before me the Globe containing the re- 
marks to which I have referred, but deferring the reading until I shail 
obtain it I wish to address another word to the Senator from New 
York, and then let us test the decency of his personal allusion on this 
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occasion. I have no fault to find with the tone of any argument that 
he has made. He is at perfect liberty to make any argument he 
pleases; but when he interrupts the amenities of our debates in a 
manner entirely unprovoked, to make so insidious an allusion to 
slanders which have been circulated about one Senator on this floor 
I ask him, what would he think if within these days a rumor had 
been spread in the newspapers charging him with having received 
$10,000 as a fee from the Central Pacific Railroad to represent their 
interests, and if I in a speech made an allusion to that fact, and made 
it in such way as to point to him? Would he not question the right 
and the decency of such an act? 

Mr. CONKLING. If the Senator likes me to answer—— 

Mr. SCHURZ. Yes, sir. 

Mr. CONKLING. I would rise to denounce as a liar any man who 
made the statement, and I would authorize the Senator to say to any 
man who told him so that he lied, and to refer him to me; but I should 
not find fault with the Senator for hearing the rumor, or for making 
a remark which had nothing in the world to de with it, which I chose 
to take to myself, upon the principle that a hit bird flutters. 

Mr. SCHURZ. Precisely. Then, sir, I will accept the Senator’s 
own statement, and I will say that those from whom he took the in- 
formation upon which that allusion is based lied, and I authorize him 
to tell them so. 

Mr. CONKLING. Let me understand that. Does the Senator 
authorize me to tell any man he lies who says now that, in past cam- 
paigns, specific sums, so much a speech, have been paid to and re- 
ceived by the Senator from Missouri? 

Mr. SCHURZ. I authorize the Senator to tell every man that he 
lies who in the first place charges me with having received $200 for 
any—— 

Mr. CONKLING. I have not said $200. 

Mr. SCHURZ. Stop; I have the floor now—with having received 
$200 for every or any speech in the late campaign; and then I author- 
ize him to charge the man who denies the truth of the statement I 
am now going to read as a liar again. That will cover the case, I 
think ; will it not? . 

Mr. CONKLING. I wish to thank the Senator for the very direct 
and luminous answer he has given to the question. 

Mr. SCHURZ. I think it will be still more luminous in a little 
while. Here it is, and if the Senate will now permit me to read, then 
the Senator from New York will get as much light upon the subject 
as he needs to discharge the duty as he himself defined it. I read 
from the Congressional Globe, January 8, 1872: 

The second charge is that in the national campaign of 1860 I refased to make 
any speeches unless I was paid $250 a week, and then an additional sum by the 
local committees, varying from $50 to $100 for each speech. This is a falsehood 
again. I commenced canvassing the United States in that campaign on the Ist of 
July, having already made several speeches previously, and continued till the day 
of election, the 6th of November, with the exception of about ten days, when I was 
utterly broken down by fatigue and had to take some rest. I spoke in the States 
of Wisconsin, Illinois, Missouri, Indiana, Ohio, Pennsylvania, New York— 

Where I had the honor to speak from the same platform with the 
Senator— 

New Jersey, and Connecticut, traveled a great many thousands of miles, and made. 
if I remember correctly, between one hundred and sixty and one hundred an 

seventy speeches; and when I had returned home from those labors I found that 
all the compensation I had received from committees fell quite perceptibly short 


of my actual expenses—railroad fare and those incidental outlays connected with 
traveling of that nature. 

Moreover, having given myself entirely up to the labors of the campaign, com- 
pletely neglecting my private affairs, I found myself surrounded by disagreeable 
embarrassments, which resulted finally in painful sacrifices, and if Thad received 
only one-fifth part of what the Times charges me with, I should have overcome 
those embarrassments easily. Ido not hesitate to say, however—and I refer to 
this because mention has been made of this subject in debate in the Senate—that, 
as a prudent man, I ought to have done something like that which the Times 
charged upon me, although, of course, in a more moderate degree; for I believe 
that gentlemen may be expected to goout at their own expense, and make a speech 
now and then in promotion ofa political cause; but when they are called upon to 
go from campaign into campaign year after year, for several months at a time, 
utterly neglecting their private affairs, giving themselves wholly up to the work, 
unless they are entirely independent in fortune, they cannot afford to do so without 
reimbursement and compensation. I will say, further, that in a few subsequent 
compas. when lists of appointments covering weeks and months were sent to 
me, I did to some extent protect myself in that respect,“in a moderate way, how- 
ever, wh. ia other campaigns I neglected, even after my previous experiences, to 
look after m, private interests. 

Moved by curiosity, after having read the Times's article, I undertook to figure 
up how much time T had spent in public speaking for the republican cause 
since 1856, and I found it to be from seventy to seventy-two weeks, or about a 
your and five months; and adding up also all that I received from the committees 

uring that whole time, I find * it amounts in the aggregate to less than a 
— lecturer will earn in three weeks. 

mention this subject merely, although it is a very humiliating one, because it 
shows the meanness of the warfare which is carried on against certain members of 
this body. Itis humiliating, I say, to make such a statement; but it is still more 
humilia’ that a paper, the organ of an administration Which stands at the head 
of a party that has been built up in its power gradually and laboriously by just 
such labors as those in which I, with many others, was engaged, should make such 
explanations necessary. 

If the Senator from New York will take this statement, together with 
anything I said about the other story, and find anybody to contradict 
it, I authorize him to say that he lies. 

Mr. CONKLING. Mr. President, I will take leave of this subject by 
saying that the remark I made contained no allusion to the Senator 
from uri, although I had seen in the papers—not recently, how- 
ever—that money had been by him, and paid to him, for mak- 
ing political speeches. I had heard of it in other cases also, and in 
my remark there, was no allusion to him... I put it as one of several 


cases, to test a distinction; I introduced it as an argument which | 


believed then and believe now just and fair. The Senator from Mis- 


souri, who has seen recently in the papers something I have not seen, 
took it for granted, in consequence of articles he has read, that I was 
traveling out of my way to make an assault upon him, and accord- 
ingly he has brought the matter up. I have only to add that, not- 
withstanding the somewhat tart remark, and, as I think, ly im- 
proper insinuation heaade at one point of his observations, I ok and 
I have no feeling of personal unkindness toward him; and had the 
Senator not called attention to this subject it never would have oc- 
curred to me that he Sa or supposed that I was selecting him 
or making an attack upon him. 

Mr. SCHURZ. Mr. President, I should be very glad to take the ex- 
— now made by the Senator from New York as itis given; 

ut I am very sorry to say that when an allusion is made with such 

articularity as this was made, the allusion can hardly have not been 
intended to have some personal bearing. When the Senator from 
New York says that he has no personal feeling against me I am sure 
that I have given no cause for any; that my conduct upon this floor, 
my tone in debate, my personal discussions, with whatever Senator 
it may have been, have not been of such a character as to provoke 
any personal unkindness. But I —_ bring home to him that if I 
had made such a remark as I alluded to with regard to taking a fee 
from a railroad company, which it would be very far from me to do— 
if [had made such a remark upon the ground of statements circulated 
by the newspapers, I would not call it improper on the part of 
the Senator from New York, if he called the attention of the Senate 
to it. I should call it very proper indeed if he should hold me to 
account for it in the strongest language he could command. I know 
how personal allusions are made in speeches; and when the Senator 
made his allusion my mind could not escape the conclusion, nor 
could the mind of any Senator acquainted with the circumstances, 
that that allusion was meant for me. If he now says that it was not, 
very well; let it go. I do not want to have any personal contro- 
versy with any one on this floor. I do not shrink from it when it is 
forced upon me; but I certainly do not seek it when there is no 
provocation. 

Mr. CONKLING. The Senator evidently wants the last word ; but 
at the expense of prolonging an unworthy matter, I venture to make 
another observation. I mean what I have said. I mean to let it 
stand. I differ with the Senator when he affirms that he has done 
nothing calculated to awaken in me any feeling unfriendly to him. 
I, too, know the modes by which aman by covert insinuation, not 
bold, man: to say what the Senator has now said, for example, 
and then shrinks from it and disclaims a willi EP Ye to say it. I 
know how, during the last session of Congress, I, in common with 
others, was covered with insinuations and with accusations, false in 
fact, which the Senator had no right to make, and which, as much as 
any other, he was art and part in. Therefore he must pardon me for 
dissenting when he says that he has so conducted himself in the Sen- 
ate as to provoke the resentment of no man. 

The Senator a moment ago seemed to intimate some doubt as to 
my sincerity, when I said that my remark did not single him out. 
The fact that the Senator deems it proper to feel such a doubt and to 
suggest it, not only forbids my saying anything further to relieve 
him, but, had he suggested such a doubt in season, I would cer- 
tainly not have uttered even the qualifying words which I did. 

Mr. SCHURZ rose. 

Mr. CONKLING. The Senator wants the last word. I promise 
him that he shall have it, because whatever he may say I will not 
be led further in this dialogue. 

Mr. SCHURZ. Mr. President, when the Senator from New York 

ot up and said I wanted to have the last word, it seemed to me that 
ie rather insisted upon having it himself. Now, when the Senator 
alludes to debates we had during the last session, I am sure that I 
have no reason to retract a single word I then said. But I think also 
that, a ae Bye having ela between that period and this, a bitter 
campaign having been gone throngh with, and we having met here 
again, months ago, again on friendly terms, and having passed through 
three or four months of animated but courteous debate, then it is ex- 
traordinary indeed that a Senator should feel called upon to indulge 
in such flings as have fallen from the lips of the Senator to-day. 

I am rather glad to see him abandon the explanation he gave us 
once this evening, that he had not intended any allusion tome. Iam 
glad he retrac eee had he not placed the matter in the right 
light, 1 would. And there I will let this case rest. 

r. CAMERON. Mr. President—— 

om Sa ee The Senator from New Jersey is entitled 
to the floor. 

Mr.CAMERON. The Senator from New Jersey has been kind enough 
to allow me to rise to what I believe to be a privileged question. 

The VICE-PRESIDENT. The Senator from Pennsylvania will pro- 


ceed. 

Mr. CAMERON. Mr. President, as the Senate well know, my voice 
is not a very strong one, and I rise, therefore, with some fear that I 
shall not be heard or understood in the prevailing storm which is 


ng. 
t. SHERMAN. I order will be preserved. 
The VICE-PRESID . The Senator from Pennsylvania will 


pause. Senators will be enough to resume their seats. Order 
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Mr. CAMERON. When I came into the Senate this morning, rather 
jate, from my committee-room, I found the Senator from land 
[Mr. HAMILTON] making a speech, a of which I heard, and only 
a small part. I found my name mentioned, and I took the liberty of 
going to our excellent reporter and asking him to give me a copy of 
what was said by the Senator from Maryland in regard to myself. He 
did so, and I will read it if the Senate will allow me to do so. 

Mr. CARPENTER. It is impossible for the Senator to be heard in 
the prevailing storm which is beating on the glass roof above us. I 
move that the Senate proceed to the consideration of executive busi- 


ness. 
The motion was agreed to; and the Senate proceeded to the con- 
sideration of executive business. 


After forty-four minutes spent in executive session, the doors were 


re-opened. 
Mr. FERRY, of Michigan. I move that the Senate do now adjourn. 
The motion was to; there being, on a division—ayes 29, 
noes 22; and (at four o’clock and twelve minutes p. m.) the Senate 
adjourned. 





IN THE SENATE. 
Fripay, March 21, 1873. 


The Seriaté met at half past ten o’clock a. m. 

Prayer by Rey. J. P. NEwMan, D. D. 

The journal of yesterday’s proceedings Was fead and approved. 
FINANCES: 


Mr. FENTON. Mr. President, I offer thé following resolution : 


Resolved, That the Committee on Finance be directed to inquire what measuré or 
measures can be adopted by the Government which shall give to the country a cur- 
rency convertible into gold at the will of the holder, thus securing greater stability 
in the exchanges of trade, in the work of production and investment, and in the 
compensations of labor; and to report, by bill or otherwise, at the next session of 
Congress. 

Mr. CAMERON. I ask that thaf resolution lie over. 

Mr. FENTON. Anticipating, under the practice of the Senate, that 
there might be some objection to the consideretion of this resolution 
to-day, I ask that it may lie over and be printed. 

The VICE-PRESIDENT. That order will be made, if there be no 
objection. 


CLERK OF CLAYTON INVESTIGATING COMMITTEE. 
Mr. WRIGHT. I offer the following resolution : 


Resolved, That the Secretary of the Senate be, and he is héteby, authorized and 
directed to pay the clerk of the ial committee of the Senate, appointed to in- 
vestigate charges against Hon. POWELL CLAYTON, the usual per diem compen- 
sation of clerks to committees, from the Ist to the 3lst day of h, 1873, inclu. 
sive. 


The resolution was considered by unanimous consent and agreed to. 


THE CONGRESSIONAL RECORD. 


Mr. SHERMAN. I rise tosubmit a resolution which I suppose will 
be adopted without objection, (and, if there be no objection, the Secre- 
tary can reduce it to form,) that the Public Printer be directed to fur- 
nish to each Senator two copies of the CONGRESSIONAL RECORD, com- 

lete and bound, at the end of this called session. I —> there will 
be no objection to it, as itis necessary to have them. No Senator now 
has a complete file of the RecorD, (at least, I ae other Senators 
are like myself,) and my resolution is that two bound copies be fur- 
nished to each Senator at the end of the session. 

Mr. CASSERLY. Bound in cloth? 

Mr. SHERMAN. Bound in the ordinary way. Let the Public 
Printer have his own way of binding them. 

The VICE-PRESIDENT. The motion should go fo the Committee 
on Printing, but that reference may be dispensed with by unani- 
mous consent. | 

Mr. CAMERON. Iobject. I think it had better go to the Commit- 
tee on Printing. 

Mr. SHERMAN. Very well ; let the resolution go to the committee, 
if that is deemed necessary. 

Mr. CAMERON. I am opposed to increasing our printing. We 
have no right to frank documents, and so we ought not to print them. 

The VICE-PRESIDENT. The resolution will be referred to the 
Committee on Printing. 


RULES LIMITING DEBATE. 


Mr. WRIGHT. I wish to inquire if the resolution I offered yester- 
day does not come up. Ihave nothing to say — it at all; (merely 
ask that it be referred to the Committee on Rules. 

Mr. MORTON. I suggest to my friend from Iowa that he allow 
that resolution to lie upon the table until after the CALDWELL case is 
disposed of. I think the resolution, if taken up, will only occupy the 
time of the Senate without result. I trust the debate on the pending 
question, the case of the Senator from Kansas, will be allowed to pro- 

until it shall be concluded. I see the Senator from New Jersey 
flan Susuavenursns} in his place who had the floor last night. 

Mr. WRIGHT. I certainly have no disposition on earth to inter- 
fere with the debate on the Kansas case. I have surely not given 
any evidence of such a desire. I did not suppose there would be any 
objection to the reference of this resolution. If debate is to follow, I 
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sha}l not press it until the matter now before the Senate is disposed 
of. I — ask that the resolution be referred to the Committee 
on Rules. If there can be any objection to that, if discussion is to 
follow, I shall not press it at this time. 

Mr. MORTON. t me say to my friend that I think discussion 
will follow, from the fact that there are some members of this body 
who are so much opposed to any resolution of this character that they 
are unwilling even to countenance it by a reference. The Senator 
has had some evidence of that already. I think debate will follow on 
this resolution, and therefore I call for the regular order. 

Mr. WRIGHT. I understood the Senator from Ohio [Mr. Trur- 
MAN] to ask me the other morning why I did not offer such a rule as I 
pape’, and have it referred to the committee as a matter of course. 

have pursued that very course, and supposed this proposition would 
be referred to the committee as a matter of course. 

Mr. THURMAN. No; the Senator misunderstood me. I perhaps 
spoke in less perspicuous language than I am accustomed to use, but 
that was not my meaning. I said there was no necessity to make 
that inquiry, that the Senator could offer amendments to the rules 
himself, and the usual practice in such a case was that they would 
go to the committee; but not necessarily that they would gothere. I 
said then, if he offered them himself, we would see in what form the 
thing came, and if it came in a form that the Senate would not adopt. 
at all, that the Senate would not have anything to do with, of 
course the Senate would not take the trouble to send it to a commit- 
tee. I do not wish, however, to take up time on this matter now. I 
hope the regular order may not be interfered with by this proposition) 
for which there is no pressing necessity. It can be considered after, 
the regular order is disposed of if necessary, or at the beginning of 
the next session, just as well as now. 

Mr. SHERMAN. The motion is exactly in order, becatse during 
the morning hour the real thing that is pending is resolutions on the 
table, which are in the nature of morning business. : 

Mr. THURMAN. Have we a morning hour at an executive session 
like this ? 

Mr. SHERMAN. I wish to state to my friend from Towa, witli 
whose object I sympathize heartily, and also to my colleague and 
other members of the Senate, that this matter of the adoption of @ 
rule to regulate the order of business and debate, it is true, cannot be 
disposed of at this session, but it must be disposed of at the next ses- 
sion. My colleague said the other day that we got along very well 
during the last session. I say wedid not. I say that more than two- 
thirds of the last session was consumed in unnecessary debate, and 
the business of this country to-day suffers from the conduct of the 
Senate during the last session. Why, sir, we were not able to con- 
sider the great question of the currency and the public debt. My 
colleague, who is opposed to all rules to cut off debate, suddenly 
sprang a motion to lay on the table one of the most important bills 
offered at thé last session, without debate, without any opportunity 
to debate. A temporary majority can cut off debate at any time by 
a motion to lay on the table, and thus defeat important méastres, 
Everybody feels at this moment, every business man in the country 
feels, that the business interests of the country are suffering, because’ 
of the want of action at the last session of Congress one way or the 
other on that important subject. Our currency is depreciating daily 
in the transaction of business. _ 

Take, again, the case of Louisiana. There is @ peoplé that I de 
believe from the bottom of my heart are suffering under a govern- 
ment that is irregular in many respects; and we could not dispose of 
the Louisiana question, a question involving the safety and character 
of a State, and perhaps the peace of the country, because time was 
unnecessarily consumed here in debate, not only on that question but 
on other questions. . 

We did at the last séssion fothing that affects the great interésfs 
of this country. All we did at the last session was to pass the appro 
priation bills, and nothing could be got through of a general charac? 
ter unless it was thrust on the ap ropriation bills. 

Sir, I believe in the freedom o Nebate. I believe I cari éall on Seri- 
ators to testify that I have never endeavored to suppress debate 
where it was ye the subject-matter and conducted in the ordinary 
way. But, sir, I say that three or four or five members of the Senate 
may prevent the business of the country from being transacted ; they 
may defeat any measure. Take a case,in regard to which my col- 
league will sympathize with me, the case of the steamboat law, whicli 
affects an interest of hundreds of millions of dollars of property in 
this country and the commerce of the great rivers. 

Mr. HOWE. Mr. President, I rise to a actos of orde?; I do not 
know what the penne eons is; but I rise to submit, not so much 
to the Chair as to the Senator from Ohio, that the line of remark he 
is pursuing I think tends toward legislation. If so, I certainly think, 
under the rule that was adopted last week at his instance, he is out 
of order eae t Laughter. } : 

Mr. SHER . Now,I am goitig fo illustrate how utterly inde- 
pendent of the rules of order any Senator on this floor is. at do 
Tone for your rules of order? On this very question I could make aw 
dozen motions upon which I could speak for two days if my physical 
strength would hold out. I could move to postpone the question and 
discuss that. I could make the debate that I am now making on the 
proposition to declare the election of Mr. CALDWELL invalid. I could 
make it in any way. I could talk about anything, and no motion car 
prevent me. Why, sir, I may talk about the recent trouble in the 
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English Parliament ; and what rule is there to prevent me? How 
can you say that that is immaterial to the question whether Mr. 
CALDWELL should go out or not, or to the question whether we ought 
to have the previous question or not? 

All these things show the absurdity of clinging now to the old 
ideas that prevailed at the beginning of this Government, when the 
Senate of the United States was a little company of twenty-six men, 
a cabinet of Stares, holding secret sessions, without rules, called 
upon to participate with the President in the discharge of the 
executive functions of the Government. Is it not absurd to apply 
the ideas which governed such a body in its conduct of the public 
business to a body of seventy-four members, sitting in open session, 
debating all the measures of the Government, and exercising a con- 
trolling influence upon legislation in every respect ? 

While I heartily sympathize with my friend from Iowa in the 
endeavor to get some restraint or regulation of débate, somethin 
that will enable the business of this country to be transacted inste 
of being obstructed by unnecessary and pertinacious debate, I do 
not expect any action at this session, and I think it is hopeless to 
iook for any now. I do not think my friend accomplishes much by 
attempting to do it at this session. I say this with due deference to 
his jadgment, because I do not believe we can hold this session in 
permanence. Although the rules are continuous, yet the committees 
fall with the session and have to be renewed at the beginning of 
every session. This contest must be brought up at the next session 
of Congress, and then the question will have to be determined. 

I repeat that, under the present rules of the Senate, it is impos- 


_ sible for the Senate to attend properly to the business of this 


country. I have thonght of three modes in which we can bring this 
matter to the test. First, we can commence at the beginning of the 
next session of Congress and introduce some restrictive rules and 
stand by them until a majority of the Senate determine either to 
adopt some restraint on debate or to reject all propositions having 
that tendency. If they shall be rejected, it will bs in the power of 
any six members of this body to put an end to the transaction of the 
public business by the Senate. I do not wish to say anything 
unkind in regard to this matter or about Senators, but take the 
average of the time allowed for debate with seventy-four Senators, 
and give to the whole seventy-four the time that any one of half a 
dozen whom I could name generally occupies in debate, and you would 
not be able to pass a single bill. If you give an equal quantity of 
time to each Senator of the seventy-four Senators, and each one 
should oceupy the time that some do, what chance would there be 
for the public business? 

I again repeat what I said some days ago, during the last session of 
Congress, that there is no parliamentary body in the world that has 
not some limitation of debate. : 

Mr. THURMAN. The House of Lords has not. 

Mr. SHERMAN. It has; my colleague is mistaken. They have no 
previous question in the House of Lords, it is true, but the minist 
say, “ We wish a division on this question to-night,” and it is had. 
They have a rule which is more arbitrary than I would like to see 
adopted here. I do not want any unreasonable limitation of debate. 
I do not want anything that will prevent free speech. I do not want 
any limitation as to time, or any strict rule of relevancy, but there 
must be some mode by which a reasonable majority in this body, 
either one-half or two-thirds, shall be enabled to say that at such a 
time the public interests demand that debate on a pending proposi- 
tion shall cease and that the vote be had. That ought to be done. 
There ought to be some rule, not harsh and arbitrary, not unreason- 
able, that should confine members in debate, not within very narrow 
limits, but which should compel them to talk at least about or rel- 
evant to the subject-matter in controversy before the Senate. 

Why, sir, take the case of Louisiana. During the last session, near 
its close, when we had up a bill about the agricultural colleges, a bill 
to which, it is true, I was very much op , an honorable Senator 
on this floor, one of the most able and distinguished members of this 
body at that time, got up and led off in a debate on the Louisiana 
question, and it was continued for three days. When he was called 
to order, or rather when I politely suggested to him that he was not 
talking about the matter before the Senate, he wanted to know what 
difference that made; what rule there was in the Senate that re- 
quired him to talk to the subject-matter? So for two days he went 
on with a debate in regard to Louisiana that had nothing to do with 
the agricultural colleges, or the grant of lands, or the topic that was 
under consideration. 

My colleague seems to think, and so does my friend from California, 
that this is a blow at the minority. The honorable Senator from Del- 
aware seemed to think that any limitation by rules was a blow at the 
minority. Why, sir, the minority always have more rights on this 
floor than the majority. I would not take away from them any right, 
but I would not allow a minority of the people of this country to 
subvert the Government, nor would I allow the minority in this body 
to control the majority in the ordinary and necessary | tion for 
the country. There never has been a night session during my twelve 
years’ es in the Senate but that was totally ae and 
expenditure of time and patience. During the time I have 
been here I never have seen an occasion where the 


debate was not allowed in the day-time and in reasonable hours. 
Where the majority had settled itself down upon the conviction 
measure in a particular form ought to pass, it was 


that a particu 


that that should be done? 
arbitrarily arrest free and fair debate by the minority? Not at all. 


Towa to press this matter at t 


that some new rules in regard to debate and the order of business 
should be made. 


he did it in no unkind spirit, 
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paly able to pass it by holding us here in night sessions, wearying us, 
un 


and contention, which ought not to have been necessary after the de- 
liberate judgment of the Senate had been settled in favor of a particu- 
lar measure. Was it ee to preserve the rights of the minority, 

ii 


tting us for the discharge of See, See confusion, strife, 


it supposable that the Senate wou 
But, sir, this rule is necessary, not only for the minority, but it is 


necessary for the majority also, because sometimes debate goes on to 
an unreasonable length. If we had a rule that allowed two-thirds of 
the Senate to say when debate should stop, do you suppose that rule 
would be abused? Under the Constitution two-thirds can expel a 
member for any cause they deem proper. Is it to be supposed that 
under a rule which thi 

harsh or arbitrary would be done? Not at all. 


uired two- 8 for its application, anything 


Isay, therefore, that while peel it is useless for my friend from 
is session, the public interest demands 


Mr. MORTON. Mr. President, haveI the right to call for the regu- 


lar order? 


Mr. THURMAN. I hope my friend will allow me a single remark 
rsonal to myself. 


The VICE-PRESIDENT. The question is on the motion of the 


Senator from Iowa to take up his resolution. 


Mr. SCOTT. Mr. President, whatever may be our opinions as to the 


propriety of adopting these rules, it is perfectly obvious that no ac- 
tion can be had u 
of the dispatch of business, intending to make a motion, if it be in 
order, which will test the sense of the Senate upon the propriety of 
taking up further time in discussing this question about the rules. 


n them at this session, and I rise in the interest * 


Now, suppose the rules as offered be referred to the committee; if 


they take no action at this session, the whole subject dies. If they 
do take action and report upon them, it is perfectly evident that the 
debate which will ensue will be of such length that the Senate will 
not stay here to consider the subject at this session. So that in no 
point of view do we make anything by either referring this resolution 
or having a report upon it. 


Now, sir, in view of what was said by the Senator from Indiana 


who, as chairman of the committee reporting the resolution now 
regularly before us, has charge of it, I think it is due to him that 
we shall waste no further time in discussing questions upon which 
there can be no action at this session. I think it is due to him that 
every hour of time should be taken up in discussing the question 
now before us; and with that view, if it is in order, I move to lay 
upon the table the motion to take up these rules. 


Mr. THURMAN. I ask my friend to withdraw that motion for one 


moment until I can notice a remark made by my colleague. 


Mr. SCOTT. Will the Senator renew it? 

Mr. THURMAN. Yes, sir. 

Mr. SCOTT. Very well. 

Mr. THURMAN. My Sncomet to rebuke me, (I am sure 
) use I moved to lay the finance bill, 

if it may be so called, on the table. My colleague must recollect that 

we debated that bill, I think, more than a week. I may be mistaken ; 

but that is my impression. But one thing he certainly will remem- 


ber: that before making that motion, on the neon of the day on 


which it was made, I went to him and asked him if he had any ob- 


jection to my making it. He said, “ Do not make it now; let the de- 


bate run on this day.” Then in the afternoon I went to him again 
and asked him if he had any objection to my making it, and he said 
not after he had addressed the Senate. Thereupon he did address 
the Senate with great force, and great power, an t earnestness ; 
and it was not until he had closed his remarks that I made the motion 
as a test motion. 

I do not think there was in that any cutting off of debate, or any 
injustice to my colleague, or to the committee, or to the country. 
The Senator from New York who sits nearest me [Mr. romeave | 
declared afterward that the fate of that bill had been perfectly wel 
known for two days in the Senate, and yet we had gone on and de- 
bated the bill after it was known for two days that it could not 4 
I did not know that two days before the vote was taken on the bill. 
I thought the debate was a very instructive debate. Leaving out 
what I said, it was very instructive to me, and I listened to my col- 
league’s views with the greatest interest and pleasure, as I did to 
those of all others who spoke on that subject; and I think, so far as 
I am concerned, I was very much benefited by what I heard on both 
sides of that bill. Bnt I am sure there was no intention on my part to 
cut off debate, nor did I think anybody wanted to debate the bill fur- 
ther at the time I made the motion to lay on the table. 

This is all I desire to say now, because, altho I should like to 
reply to the views of my colleague on this resolution and the p 
aie I do not wish to take up time. I concur with what the Senator 
from Pennsylvania says, that we ought not to take up a matter which 
we cannot di of, and according to my promise, I renew 
the motion to the motion to take up the resolution on the table. 

Mr. WRIGHT. I do not wish to make a speech, but I ask the Sena- 
tor to withdraw the motion for a moment, in order that I may make 
a suggestion. [ 

Mr. THURMAN. If the Senator from Pennsylvania says so, I wil) 
withdraw it. 
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that has been before the Senate since I have been a member. If it 
were not my purpose to abstain from a speech, I certainly would have 
sought another occasion than this, following the exhaustive and elo- 

uent disquisition of the Senator from New York, [Mr. CONKLING, ] 
the impressions of which are still fresh in our memories. 

And first I want to say a few words relative to this and other in- 
vestigations with which we have been engaged, and to those that are 
looming up before us in the future. In my opinion this is, in its or- 
ganization, the best pe ar grid body in the world, and it will continue 
to be such until we adopt the previous question, as just suggested, 
and then I fear its power will begin to wane, While that is so, it is 
also true that, except when the Senate acts as a court of impeach- 
ment, it is the poorest judicial tribunal in the land. When acting as 
a court of impeachment, the charges against the accused are pre- 
sented, and he knows to what he is to make answer, and knows that 
he is to be called upon to answer nothing but what is charged. The 
trial takes place; the witnesses are examined by the managers en 
the part of the House and by the counsel of the accused before the 
court. Our consultations are with closed doors, with no reporters 
present, so that there is no pride of opinion to prevent the correction 
of a hastily adopted error. 

But in investigations like that before us the case is widely differ- 
eat. A Senator is put on trial without specific charges or present- 
ment. He may enter the ordeal to try the question of fact whether 
he did or did not own Credit Mobilier stock, and the ae may 
be, without any fault of the committee, and to their pain, and by mere 
force of the nature of the investigation, expulsion for a crime which 
must send an iron through the heart of an honorable man. 

Another Senator enters the ordeal to try the question whether he 
has or has not given a bribe of $7,000 to a man specifically named, 
and while that question is undetermined, he is, on the application of 
one individual out of the forty millions in this land, and he an enemy, 
called upon to answer thirteen distinct charges of bribery, with his wit- 
nesses eighteen hundred miles away, and this, too, in a land that 
boasts a Constitution providing that no person, not even a Senator, 
shall be held to answer for an infamous crime except on a present- 
ment orindictment of a grand jury, and which also provides that trials 
of all crimes, except in cases of impeachment, shall be held in the 
State where the crimes shall have been committed. 

It may be said that these investigations are at the instance of the 
party accused. That matters not, The maxim of the law is not that 
consent does not give jurisdiction, but that consent cannot give juris- 
diction. Suppose two Senators consent that we shall try an eject- 
ment case; does that give us jurisdiction? I think it is time that 
the Senate consider before entering so freely upon these investigations. 

But further, Mr. President, the tribunal does not see nor hear the 
Witnesses, so as to judge of their credibility or capacity, and are thus 
deprived of the one consideration that makes trial by jury valuable. 
All witnesses stand before us on a dead level; and this is done, with 
a Constitution providing that all trials of crimes, except impeach- 
ment, shall be by a jury! And the consultations of this court, if 
such you may call the earnest appeals of counsel, are before the 
public, with reporters present heralding the slightest suggestion of 
an opinion that is made, so that when the intimation of one’s 
views is once made, it is considered indecision or pusillanimity ever 
to waver or part from it; and those rules of evidence, the crystalliza- 
tion of the wisdom of centuries, are disregarded by counsel and by 
committee, because they both know that any objection to evidence, 
or any ruling that it is incompetent, is looked upon as a suppressio 
veri; and they fear the quick and ready verdict of the conntry 
against the party by whom the objection is interposed. A worthless 
witness testifies to some hearsay allegation, which, perhaps, some 
one equally worthless has whispered in his ear, and perhaps not; 
and unless the Senator takes the stand and on his oath swears that 
the allegation is untrue, it is accepted as admitted; and if he does 
take the stand to swear to its untruth, he lays his whole life, his 
business, his private affairs open before the country. Why, Mr. Pres- 
ident, if you should attempt in this land to establish an inquisition 








Mr. WRIGHT. Having offered these rules, I think it is due to me 
that I should be allowed to say a word. 

Mr. SCOTT. Perhaps my friend will not renew the motion. 

Mr. WRIGHT. I simply wish to make a suggestion. 

The VICE-PRESIDENT. The Chair wishes to state to the Senate 
that he cannot recognize any conditional withdrawal of a motion to 
lay upon the table. No Senator has any right to make any bargain 
of that kind. 

Mr. SCOTT. In justice to the Senator who offered these rules, I 
will withdraw the motion for the present, but will renew it after he 
shall have concladed. 

Mr. WRIGHT. I was about to suggest that I very much doubt 
whether a motion to lay on the table be in order, for I understand 
the motion is to lay the motion to take up on the table, and I under- 
stand also that the resolution came up as a matter of course, without 
any motion to take it up. However that may be, I wish to inquire 
whether a motion to postpone the further consideration of this subject 
until the first day of the next session would be in order. 

The VICE-PRESIDENT. That would be in order. 

Mr. WRIGHT. Then I make that motion. Instead of the motion 
to lay upon the table, I move to postpone the farther consideration of 
this subject until the first day of the next session. 

Mr. DAVIS. Will not that be in the nature of a special order? 

The VICE-PRESIDENT. The Chair thinks not. The question is 
on the motion of the Senator from Iowa. 

The motion was agreed to. 


REPORTING AND PRINTING OF THE DEBATES, 


Mr. ANTHONY. I ask permission to make a report. At the last 
session of ‘Congress the Committee on Printing on the part of the Sen- 
ate were instructed, in the absence of any contract, which there is no 
authority now to make, to provide for the publication of the debates 
of Congress. The committee have made an arrangement with Mr. 
Dennis F. Murphy, who has long been the head of the anne of report- 
ers of the Senate, to continue the debates in the way in which you see 
they are now published ; and, in order that the Senate may know what 
the committee have done, I ask the Secretary to read the resolutions 
which the committee paopter. and under which Mr. Murphy is acting. 

The VICE-PRESIDENT. The resolutions will be reported. 

The chief clerk read as follows : 

Resolved, Vhat D. F. Murphy is hereby appointed Official Reporter of the Senate, 

Resolved, That the Secretary of the Senate be directed to pay to the Official Re- 
porter of the Senate for reporting the proceedings at the present session, ott of 
any money that may hereafter be appropriated therefor, at the rate of $1.04 per 
thousand ems, printers’ measurement, and twenty per cent. thereon in addition, 
(being the same compensation heretofore paid for reporting the proceedings of 
the Senate for publication in the Daily Globe ;) the accounts to be made up from 


the published debates in the CONGRESSIONAL RECORD, and certified by the Con- 
gressional Printer. 


Mr. ANTHONY. This is the precise compensation that has hereto- 
fore been paid. It has always been customary ever since I have been 
in Congress, I think, and it has now acquired the force of law, to pay 
an additional compensation per session of $800 to each of the report- 
ers. The appropriation for that has been made for the coming year, 
but it is made to the “reporters for the Congressional Globe.” ‘The 
committee, as part of the contract, have stated to the Reporter that 
this additional amount will be included in the compensation of him- 
self and the usual number of assistants who have heretofore received it. 

The committee have also instructed Mr. Murphy to be prepared at 
the opening of the next session with his reporters to go on with the 
debates until further orders shall be issued, if at all. 

With regard to the pene of the Recorp, the committee have 
embodied in the resolution which I ask the Secretary to read their 
instructions to the Congressional Printer. 

The chief clerk read as follows: 

Resolved, That the Congressional Printer be directed to have the same number 
of the CoNGRESSIONAL REcORD for the a session printed as was printed of 
the Globe for the last session, with a suitable index, to be prepared under the direc- 
tion of the Committee on Printing, and that they be distributed as the Globe for 
the last session was distributed. 

Mr. ANTHONY. The only variation from that is the file copy, 
which the committee have instructed the Congressional Printer to 
place on the desk of each Senator. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morton on the 6th instant : 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

The VICE-PRESIDENT. On this question the Senator from New 
Jersey [Mr. FRELINGHUYSEN ] is entitled to the floor. 

Mr. FERRY, of Connecticut. If the Senator from New Jersey will 
allow me one moment, I have an amendment to offer to the pending 
resolution, which I think should be offered before the debate pro- 
ceeds further. It is to strike out all of the resolution after the name 
“ ALEXANDER CALDWELL,” and insert, “ be, and he hereby is, expelled 
from the Senate of the United States,” so that, if amended, the res- 
olution will read : 

Resolved, That ALEXANDER CALDWELL be, and he hereby is, expelled from 
Senate of the United States. ’ - 

Mr. FRELINGHUYSEN. Mr. President, I do not rise to make a 
speech, but to submit a few suggestions in reference to the pending 



















































business, before it would be submitted to the streets would ran 
with blood; and yet this mode of investigation applies the thumb- 
screw to the reputation, not to exact evidence, but to compel one to 
contradict that which 1s no evidence, and should never have been 
admitted; and then the occasion is improved by an adversary to 
ry into affairs that are private, and this, too, in a country that 
ts of a constitution which declares that a man shall not be de- 
on of his liberty except by due process of law. Sir- there is no 
iberty where privacy is unduly or unlawfully invaded. It is the 
poorest tribunal in the land, and yet, Mr. President, is it not good 
enough for all the purposes for which it was intended ? 

The legislative, executive, and judicial powers are vested in distinct 
departments. Maintaining the majesty of the law by the administra, 
tion of justice is not intrusted to us. That belongs to the judicial 
power. If a Senator isc with murder, forgery, or conspiracy, 
and, while out on bail, takes his seat here, may we, without present- 
ment, away from the vicinage where the offense was committed, with- 
out jury, without seeing or hearing a witness, try him? No one will 
say so. May we under the same circumstances, then, try him for the 
infamous crime of bribery? Are we to do this under the simple power 
of judging of the election of a Senator? Would not that amount to a 


measure, which is one of the most important and the most delicate |; usurpation of judicial functions? May we try these offenses under the 
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authority given us “by a vote of two-thirds to expel a member?’ 
Shall we, under this provision, try in the manner we necessarily must, 
if we try at all, infamous crimes involving the severest of penalties, 
and determine issues 80 nicely balanced that the committee which we 
have substituted for the grand jury stand three to four? Does not 
the provision of the Constitution rather mean that when disreputable 
conduct or crime is so patent or acknowledged, or judicially estab- 
lished, that fifty men out of seventy-four so plainly see it that a trial 
would be a mere farce, that then the Senate may by a vote of two to 
one purify itself by cutting off the polluting member? I think so. 

Mr. BAYARD. May lL ask the honorable Senator from New Jersey, 
does he hold that it is not within the power of the Senate or the 
House of Representatives to expel a man for any other offense than 
that of which he shall have been judicially convicted ? 

Mr. FRELINGHUYSEN. Mr. President, I will give my friend my 
views on that subject presently. I will come to it in the course of my 
remarks. 

Mr. BAYARD. The honorable Senator had said as much just now, 
and I almost doubted my ears when I heard it. That was the reason 
I put the question for information. 

Mr. FRELINGHUYSEN. What I said was that the Constitution, 
when it said that the Senate may expel a member, did not intend 
that we should enter into these trials and assume judicial functions ; 
but it meant that where the disreputable conduct or crime was patent, 
uimitted, so judicially established, and was so clear that fifty men 
out of seventy-four, or two-thirds, saw it, then they might by a vote 
exclude that member. 

Mr. BAYARD. That was the reason Iasked. Hearing the learned 
Senator state that the facts should be patent or admitted, or judicially 
determined, I thought I would ask him whether he considered that a 
judicial determination was necessary to give the Senate powerto expel. 

Mr. FRELINGHUYSEN. Mr. President, an intelligent judge with 
twelve plain men as jurors would in three days have determined this 
question in the State of Kansas, the laws of which State, rather than 
those of the United States, Mr, CALDWELL has violated if he be guilty, 
better than we can ever determine it; and let me add that when the 
record of that conviction should have been presented here, it would 
have established a prima-facie case against him invoking and demand- 
ing our action. 

But, sir, there are other national considerations why this should not 
be the forum for these trials. The trickery and fraud and corruption 
of every nook and corner of this land—and ene does prevail here, 
as it will in every land until the millennium—are dragged here to the 
Capitol, and paraded and flaunted and magnified by the exaggerations 
of eloquence, and laid before the public as its daily food, until it is 
strange if the people are not taught to despise their law-makers and 
contemn state leak This is done until these proceedings become a 
stench in the nostrils of the people, until the key-note of public 
morals is lowered, and until the great Republic becomes a reproach 
among the nations of the earth. 

I submit that the broad escutcheon of the nation should not be 
stained and soiled, polluted by the despicable trickery and practices 
of every little locality. Let _ Bons bear alone their disgrace, until in 
deep humiliation they shall learn that the paths of virtue are alone 
the paths of pleasantness and of peace. Not only isthe nation charged 
with the local misdeeds that actually happen, but with all the false 
charges that malignity and disappointed ambition may concoct. In 
ox of the cases to which I have alluded, there were thirteen distinct 
changes of bribery, which your committee unanimously reported were 
clearly unsustained. I claim, sir, that we are bound out of regard to 
the good name of our country, while not screening the vicious, to see 
that the nation is not unjustly condemned, and even to cast the mantle 
of patriotism over faults the parade of which does no service. 

Again, sir, by perverting the Senate of the United States into a court 
of general jail- elivery, we seriously interfere with the discharge of 
those duties relating to great national questions which the welfare 
of the country demands. And further, I remark that the position of 
Senator of the United States is one which heretofore has been coveted. 
Six years is a long time for ambition to keep itself waiting. Let it 
be understood that the Senate is always open and ready to entertain 
any charge that may be made by any one, and that we are to try the 
— in the marner we know these investigations must be con- 
ducted, and, I think, we are courting such a condition of things as will 
destroy that independence and that security which it was the great 
care of the Constitution, by its various provisions directed to that end, 
to confer upon the Senate. Better, far better than imperil that inde- 
pentience and security, let the wheat grow with the tares until the 
harvest, when the States shall enforce their laws, shall come, than to 
destroy both wheat and tares by this unskillful husbandry. 

Let no one think that the propriety of his conduct has been such 
that he is impregnably secure when the rules of evidence and the 
proper organization of judicial tribunals are broken down. Those 
agencies were created as much for the protection of the innocent as 
for the conviction of the guilty. As another has said, one may be so 
popular to-day that the people cast garments and garlands before him, 
and to-morrow he is the victim for the cross: “Crucify him! cracify 
him!” I object to the breaking down of the barriers of rules of evi- 
dence, a justly organized judicial tribunal, and the safeguards which 
our Constitution has cast around the trial of its citizens for crimes ; 
and I claim for a Senator of the United States only the rights that 
belong to the humblest citizen of this land; but I claim them all. 
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Again, Mr. President, there is no limitation to these charges; there 
is no statute of fence. Away from their witnesses, without the ad- 
vantage of the constitutional tribunals of the country, the rules of 
evidence unenforced, long after the event is charged to have occurred, 
when the evidence is lost or memory become indistinct, and under 
circumstances in which you could try no one else, the impression 
seems to prevail that Senators may be tried. 

I have said this much to call the attention of the Senate to the 
eneral subject of investigation. What I have suggested may have 
ittle to do with the case before us, for in that case the Senator ad- 

mits the paying of $15,000 to induce a candidate to withdraw from 
the canvass. That fact needs no investigation. Permit afew words 
as to this particular case. 

I do not believe that we are an assemblage of embassadors from 
the States, but we are a co-ordinate branch of the national legisla- 
ture. Under the old Confederation a State might send from one to 
seven delegates, and each State had but one vote. That was State 
representation. Now, it is true that, in order that the State may have 
a representation in the national councils without regard to popula- 
tion, each State has the same number of representatives in the Senate; 
but when here we vote as individuals, as much so as do the Repre- 
sentatives in the House. Weare not Senators of Pennsylvania or 
Rhode Island, but we are, when elected and sworn, Senators of the 
United States. For the purpose of removing the election a little fur- 
ther from popular influence, Senators are elected, not by the legisla- 
tive power, for that consists of the legislature and the governor, but 
are elected by the legislature. When a Senator presents his certifi- 
cate here, signed by the governor, to the fact of, his election, he is, 
prima facie, entitled to his seat. That has been frequently decided. 
Being seated, he is entirely beyond the control of his State, but can 
be unseated for any cause that makes his election void, as a discovery 
of the miscount of votes, fraud in counting them, duress, possibly de- 
ception, or discovering a want of the constitutional qualifications. 

Can his election be declared void for bribery ? 

Before I listened to the exhaustive argument of the Senator from 
New York, [Mr. CONKLING,] I for my own purposes wrote this short 
sentence, and I believe it true and shall act upon it: “ If the elect- 
ors were legal voters, and voted freely and understandingly, the 
election is valid.” I am not likely to change this conclusion after 
listening to the argument to which I have alluded. You cannot 
render an election void by attacking the motives of the legislators. 
You cannot prove that one legislator voted for a Senator because he 
was his cousin, and that another voted for him in order to get him 
out of the way, that he might have his law-practice, and that another 
voted for him because he was satisfied he would aid in obtaining a 
bounty for his railroad. It does not follow that the legislator would 
not have voted for the Senator without any of these considerations. 
The question of motive is beyond our reach. 

Can you declare the election void for bribery? I do not know that 
I have anything to add to the argument which has been made on that 
point. Ican only state the one consideration upon which I made up 
my own conclusion on this subject. Sup a Senator, elected in 
joint convention by one majority, and it is clearly proven that one 
member who voted for him was bribed so to vote by an enemy of the 
Senator elected. That might readily be. That enemy might bribe 
a legislator so to vote, in order that the Senator would be out of the 
way as a candidate for governor. He might bribe a legislator to vote 
for the Senator for the very purpose of eventually defeating him ; for 
if the doctrine be true that the bribery of the majority renders the 
election void, this would be a very effectual mode of defeat. It seems 
to me that to hold such an election void would be placing a premium 
on bribery ; that it would be giving it the reward of sure success ; 
and I cannot conceive that any Senator can hold that such an elec- 
tion would be void. ' 

If, however, that election would not be void, then bribery per se 
does not render an election void, for it makes no difference from whom 
the bribe comes, so far as relates to the influence of the bribeon the vote 
of the legislator. DoI, then, mean to say that a Senator, if he is the one 
that gives the bribe, can in this manner secure his election? What I 
mean is, that it is perfectly clear that his being guilty of bribery is a 
question that goes to his character, and not to the fact of election, 
and is to be treated under the power of expulsion. 

If, then, bribery does not render an election void any more than it 
renders a charter or a law void, is corruption to continue to run riot 
in our legislatures? No, sir; it is the law of the State that the legis- 
lator violates, and the States must vindicate their laws ; must indict 
and punish ; and, if they do not, then let the General Government, if 
it has the constitutional ——o perhaps it has so far as bribery 
relates to a United States Senator, enact laws and enforce them in the 
Federal courts of the judicial districts of the country. If the Fed- 
eral Government has no such power, it certainly has not power to 
reach bribery by declaring the authorized acts of independent States 
to be void. Again, the question is asked whether the guilty Senator 
is to go unpunished? No; he is subject to the criminal code of his 
State, and is subject, too, in the manner I shall indicate, to the power 
of the Senate on the question of expulsion. 

The Senate “ by a vote of two-thirds may expel a member.” Such 
is the brief constitutional charter.of our power. There is no consti- 
tutional limit whatever to our discretion, and we naturally seek for 
direction. Let us, then, remember that we are not ¢ with the 
administration of justice. Ifa crime is brought to the attention of 
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grand jury, they must act. Ifa case is presented to a court, it must 
acquit or condemn. We have no such imperative duty. If there be 
a case that is patent, acknowledged, or judicially determined, so as to 
convince two-thirds of the Senators, we meg ores if we think the 
purity and dignity of the body demand it. e do not by any means 
give our sanction to the conduct of every Senator we do not expel. 

For what may we expel? There is no sure chart or compass, in an- 
swering that question, to bring us to the safe haven of truth. The 
best that we can do is to suggest rules to guide our uncontrolled dis- 
cretion. 

First. We may expel for disreputable conduct during the period one 
is a Senator, whether such conduct is connected with his senatorial 
duty or not. But when, while Senator, this disreputable conduct is 
not connected with his senatorial duty, the ground for expulsion should 
be laid by a record of conviction. There are many offenses that might 
be suggested for which Senators would freely give a vote for expulsion, 
yet they are offenses for which they would hesitate long before subject- 
ing the accused to such trial as can be here given. When the offense, 
be it homicide, forgery, or bribery, is once judicially established, then 
the Senate will take action as to it. 

Secondly.*One may be expelled for disreputable condact in the 
act of obtaining an election. But if that conduct is a crime, and 
the Senator asserts his innocence, he is, as other men, entitled to a 
constitutional trial in the State where the crime is alleged to have 
been committed, and this, because the Constitution declares in effect 
that every person shall have that right. I am aware that we are 
not bound by these constitutional provisions. I know that when 
we are exercising the power of ——- then we are putting forth 
a high prerogative power. We should, however, in the exercise of 
this discretion, extend the same protection to Senators as to other 
men, and be guided by the provisions of the Constitution. Let us 
do to others as we would that they should do to us. I now ask 
these Senators individually whether if you, or you, or you, were 
charged with bribery in your respective States, you would be willing 
to have your cause tried, involving a reputation dearer to you than 
life, and involving, too, the good name of your children—you would 
be willing to have that cause tried in the State of Kansas, eighteen 
hundred miles and more away from your home and from the vicinage 
where the crime is alleged to have been committed—away from the 
locality where the character of the witnesses is known—and this 
without an issue being formed and without court or jury? No; there 
is no Senator that would not cry out against such an injustice being 
brought to his door. By my vote, sir, I shall administer to others, 
whether there is a storm of public sentiment or a calm, the same law 
and the same justice that I claim for myself. 

Thirdly. It may be that a Senator is so clearly guilty of misconduct 
connected with the obtaining of his office that it would be a mere 
farce to require a trial. Mallory, Davis, Toombs, Clement C. Clay, 
and others left their places in the Senate to join the rebellion, and 
their seats were declared vacant. 

Mr. CALDWELL admits that in the act of gaining his seat he paid 
$15,000 to Carney, a candidate, to induce him to withdraw. Of this 
fact there is no doubt. There is no need of a trial. This act, as stated 
in the memorandum relating to what occurred between CALDWELL and 
Carney, was not a crime, and the national_legislature, consisting of the 
Senate, the House of ee the President, cannot now make 
it a crime, because the Constitution provides that Congress shall pass 
no ex post facto law, and, further, because the Supreme Court of the 
United States, in the case of Cummings vs. The State of Missouri, 4 
Wallace, 277, in treating of a test-oath enacted after the war, and pro- 
a that one who had been engaged in that war for the rebels 
should not hold certain offices, decided that law to be ex post facto and 
to be void. But CALDWELL’s Paying his money to Carney for him to 
retire is an admitted fact, and it is connected with his obtaining his 
senatorial office. Mr. President, I cannot reconcile it, notwithstand- 
ing the able argument of the Senator from New York, with my sense 
of the dignity of this Senate that we should in any manner approve 
of that transaction. 

The question is, whether this transaction, not being a crime, is such 
a — act and so connected with his senatorial office that it 
should be followed in the middle of the Senator’s term by expulsion. 
It is to of mind a highly disreputable act and is connected with his 
senatorial office. The committee to whom this subject was referred, 
not for the purpose of making the passage of their resolution more 
easy by requiring a mere ee instead of a two-thirds vote, (for to 
suggest that would be attributing to them an unjust and unworthy 
motive,) but the committee to whom this subject was referred, four 
out of seven, have told the Senate that they thought a much milder 
punishment than expuision was all that was demanded by this case, 
while three out of the seven thought that even the recommendation 
of the committee as made was too severe. 

The real question, then, that we are called upon to determine is, 
whether this is such an offense as demands expulsion. 

The conclusion, then, to which I have come in brief is this: 

First. I shall not vote to declare the election void, because I do not 
believe it void. 

Secondly. I shall not vote that he is guilty of bribery, because, as the 
Senator denies the charge, I believe that he is entitled to a constitu- 
tional trial. If the law does not make provision for such trial, pass a 
statute making it the duty of the district attorney to institute pro- 
ceedings in the district where the offense was committed, and try the 
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eine of criminality. Let a Senator, as other men, have a fair 
trial. 


Thirdly. Mr. CALDWELL admits the paying of $15,000 to a candidate 


to withdraw, which, while it was not a crime, and cannot be made a 
crime by any ex post facto proceedings, still was, in my opinion, bighly 
disreputable and was connected with his senatorial office. Whether 


it is in that degree disreputable as to require expulsion, I will signify 
by my vote. 


Mr. HOWE. Mr. President, I did not, until a very late day, intend 


to say anything on this case. I do not now intend to say more than 
a very few words. It has been very much my habit to have my col- 
league explain my votes ; but, for some unexplained reason, he has, on 
this occasion, neglected that duty. 


Mr. CARPENTER. I want to say to my colleague that that is be- 


cause he does not always follow the explanation ; he does not need 
the disposition. 


Mr. HOWE. And I am not sure but that I ought to make an effort 


to explain my own vote. 


I agree with what was said the other day by the Senator from Ohio, 


[Mr. THURMAN, } that not alone the Senator from Kansas, but that we 
all are on trial. The Senator from Kansas alone stands at the bar of 
the Senate ; but the Senate stands at the bar of history. We must 
pass judgment on him; posterity will pass judgment on us. 


The question, and the onlp question, I propose to comment upon is 


that presented in the pending resolution. That resolution declares 
that ALEXANDER CALDWELL was not legally and duly elected. Now, 
I cannot persuade myself to assent to that proposition. I have not 
yet been persuaded to consent to it. To my mind the evidence is 
overwhelming that he was legally and duly elected. No one denies 
that Kansas was a State competent to elect a Senator. Nobody de- 
nies that she had a legislature duly commissioned to make that elec- 
tion. Nobody denies that her legislature, at the proper time and in 
the proper place, proceeded to do that precise thing. Nobody denies 
that in that legislature, at that time, and at that place, a large ma- 
jority of all the votes given were given for Mr. CALDWELL. Nobody 
denies that the State supplied him with the ordinary and usual mu- 
niments of his title. 


All these concurring facts seem to argue very strongly an election. 


Perhaps it cannot be said that they are conclusive of an election. 
Under the Constitution I suppose the Senate is the final and supreme 
arbiter of such elections. But even that assurance, in my judgment, 
even that last assurance, the Senator from Kansas holds as much as 


any Senator on this floor. When he laid his credentials before the 
Senate the Senate promptly recognized him. The Senate admin- 
istered to him its oath; the Senate awarded to him his seat. For 
two years, in the face of the Senate, of the country, of the world, he 
has worn the prerogatives of a Senator, and if he has done this with- 
out election, by the permission of the Senate, as he has done it, it 
seems to me that the Senate itself is not without sin in this regard. 

And yet the Committee on Privileges and Elections ask the Senate 
to revise the decision made two years ago and to reverse it, to declaro 
that the man who was then acknowledged by the Senate to be elected 
was notelected. As Luther appealed from the Pope uninformed to 
the Pope informed, so the Committee on Privileges and Elections seem 
now to appeal from the judgment of the last Senate, darkened, I sup- 
pose, for want of Kansas counsels, to the judgment of this Senate, 
illuminated by the corruscations of political and personal malignity 
found in this volume, [holding up the report of the committee with 
the testimony. ] 

Mr. President, when we consider how harmonious the Senate was 
on this question of election two years ago, when it was ignorant, and 
how distracted it is to-day on this same question, when it is supposed 
to be informed, it suggests a painful doubt as to whether information 
is really a good thing to have. 

Mr. MORTON. What case does the Senator refer to? 

Mr. HOWE. The case when Mr. CALDWELL was admitted to his 
seat by the Senate. I think that was the judgment of the Senate. I 
think it ought not to be reviewed; it ought not to be reversed. All 
that is known to-day was known then. All may not have been 
known to the Senate two years ago that is known to the Senate to-' 
day, but all was known two years which is known now. 

Mr. MORTON. What does the ator mean by saying it was 
“known!” Known to whom? 

Mr. HOWE. Known to those who tell it now. 

Mr. MORTON. To the witnesses? 

Mr. HOWE. Known tothe witnesses. I do not remember exactly 
what the synonym of “known” is, and therefore I cannot very well 
explain what I mean by that word “known.” I do not think the 
Senator really needs an explanation. This, however, perhaps I may 
say by way of interpretation : that those who reveal facts to-day upon 
which we are asked to say that Mr. CALDWELL was not elected aro 
those who concealed the same facts two years ago, when the Senate 
did say Mr. CALDWELL was elected. Is it so, then, that that aggre- 


gation of spite which seems to constitute the we of Kansas in a 
& 


great measure is the volcanic fire by whose light the Senate must be 
guided? Can we only walk when that mountain belches? When it 
smolders must we grope and stumble ? 

Mr. President, suppose we now retry the question of Mr. Canp- 
WELL’s election, and a we again affirm it; we must retry it 
again next December, I suppose, if anybody else assails it, if any- 


body else comes here with a new suggestion, or a new fact, or a new 
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allegation which impeaches it. So often as the fact of an election is 
assailed, so often under this rule we must try the question, and so 
often as we try it we must decide it by a majority vote of the Senate. 
Where then sleeps, what has become of that article in your Constitu- 
tion which says that a Senator shall be elected for six years ? 

Mr. MORTON. Suppose he dies, does that break the Constitution ? 

Mr. HOW. No, sir; that would not violate the Constitution. 
Or, if it would, death is not subject to the Constitution of the United 
States. It does not follow, because death may shorten a senatorial 
term, that a majority of the Senate may. [Laughter.] But I ask 
again, in spite of the suggestion, what has become of that command 
in your Constitution which says a Senator shall be elected for six 
years? It is breath, and nothing but breath, if the fact be that he 
holds only until a majority of the Senate can be found to say that he 
was not elected. He holds during the pleasure of the Senate. That 
is the duration of his term. 

Mr. President, this resolution declares that Mr. CALDWELL was not 
elected. If the form of the resolution had been that heshall beexpelled, 
we ali understand that his seat would not be vacated unless the reso- 
lution in that form should receive two votes to every vote given 
against it. In its present form we understand that the resolution 
will pass if one vote more than a majority be given for it. And, if 
it shall receive one vote more than a majority, and shall be enforced, 
what will become of the Senator from Kansas? He will be excluded 
from his seat; he will be thenceforth “cut off from all connection 
with the body.” That is — the definition which the lexicog- 
raphers give of “expel.” He will be in fact expelled. The Consti- 
tution has andertaken—the men who framed it I believe made an 
houest attempt—to reserve that power of expulsion, not to a majority 
of the Senate, but to two-thirds of the Senate. It seems to me it was 
a most idle .effort, a vain effort on their part, if precisely the same 
thing could be done by a majority, simply by changing the form of a 
resolution. 

I do not deny that the Senate is the judge of the election of its 
members. Iladmit that. But I think that isa power by which the 
Senate regulates the admission of its members, not a power by which 
it controls the continuance of members in the body. It seems to me 
that, when that power is once exerted upon an individual, it is ex- 
hausted upon that individual. It is a power, as I think, over one who 
seeks membership, and not a power over one who has obtained mem- 
bership. 

In the House of Representatives this same power conferred in the 
same words must of necessity be a different thing, and for this rea- 
son: the House of Representatives once in two years ceases to exist. 
Membership is awarded in the House, not by the House, but by an 
officer of the House. That admission to a seat, conferred not by the 
House, but by an officer of the House, cannot deprive the House of 
its constitutional power to judge of the election of the man so admit- 
ted. And since the House of Representatives has no power, or exerts 
none, in seating its members, when it exerts the power to judge of 
the election, the effect of that judgment, if adverse, must be to unseat 
the member. 

But the Senate never fails. Whoever comes here and demands a 
seat in this body demands it of the body, and takes it, not in spite of 
the body, but with the assent of the body; and it seems to me that, 
when a seat is so by the body awarded, it is the judgment of the 
Senate. By that judgment all the world outside the Senate is un- 
questionably bound; and I do think, whatever the rule may have been 
heretofore, the Senate itself and all future Senates ought to be bound 
by that same judgment. 

But, sir, although my first reason for saying that Mr. CALDWELL was 
legally eleetedis that I think a previous Senate which had full juris- 
diction of the question has so decided, yet I am far from saying that 
that is the only reason. 

Mr. SCHURZ. The Senator is aware that a few weeks the case 
of Mr. SPENCER was before this body. The question was whether the 
legislature which had elected Mr. SPENCER was the legal legislature 
of the State of Alabama. He was admitted to his seat, as I under- 
stood, and I think as the majority of Senators understood, with the 
understanding that it should be afterward ascertained upon a con- 
test (and for that reason his credentials were referred, I believe, to 
the Committee on Privileges and Elections) whether the legislature 
which had elected him was the legal legislature of Alabama or not. 
Now, according to the argument of the Senator from Wisconsin, would 
not the admission of Mr. SPENCER to his seat, that question being 
pending, be final and conclusive as to his case ? 

Mr. HOWE. Mr. President, the question put by the Senator from 
Missouri is a very fair one to try the theory r was endeavoring to up- 
hold. But, after all, it does not, in my view, militate against that 
theory. I was not unmindful of this view of the law when the SrEn- 
CER case was before the Senate. I am not prepared to say the Senate 
may not have the power to admit a Senator provisionally. Since 
a clerk of the House can admit a member there provisionally, I do not 
know but that the Senate may have as much authority. But that 
right to admit provisionally in the House is not confi in terms by 
the Constitution. It is apower which is forged out of the necessities 
of the case. But that necessity has created the usage in the House 
to do so. I think that usage has been borrowed by the Senate from 
the House. What I wish to say is, that whether the Senate may or 
may not admit a member provisionally, in my judgment the Senate 
never ough to admit a man to a seat here of whose election there is 
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any cause for doubt. This I said when the question of the admission 
of Mr. SPENCER was before the Senate 

Mr. MORRILL, of Vermont. I desire to make a single suggestion 
to the Senator from Wisconsin. The House has heretofore, on differ- 
ent occasions, regulated the action of the Clerk as to what members 
should be admitted. 

Mr. HOWE. By statute. 

Mr. MORRILL, of Vermont. And whenever any contested case 
arises, and the admission of a member on the first day of the session 
is objected to, that member is excluded. 

Mr. CONKLING. That is a statute regulating the making up of 
the roll, in order to organize the House. 

Mr. HOWE. Iam aware of those different regulations—some by 
statute and some by rule of the House. They are mere directions 
given to the Clerk of the House for his guidance in making up a roll 
of members. How far they are valid under the Constitution it is not 
necessary for me to inquire now; it is not pertinent to this debate ; 
but I think the Senator from Vermont and every lawyer on the floor 
will agree that there are yery grave reasons for questioning the va- 
lidity of all those provisions. 

I was about to say, when interrupted by the honorable Senator from 
Missouri, that I had other reasons for believing that Mr. CaLDWELL 
was elected. If the question were before the Senate for the first 
time, if it were presented to us as it was presented to the Senate two 
years ago, or, in other words, if it had been presented to the Senate 
two years age as it is presented to us to-day, how could the decision 
have been different? With all we know to-day, and all we suspect, 
what reasons can we assign for not adjudicating the question of his 
election precisely as the Senate adjudicated it two yearsago? Ihave 
said the legislature was competent to elect; Kansas was entitled to 
a Senator; he received a large a of all the votes given. Why 
was he notelected? What reasonsdothe Committee on Privileges and 
Elections assign for the judgment which they ask of us? Thereare but 
two. One is, that two of his rivals in that senatorial contest withdrew 
from the struggle before the struggle ended—one of them for a sum of 
money which was paid, and the other for a sam of money which was 
not = The other reason is, that the votes of some of the members 
of that legislature were controlled by money, and not by reason. 

One word as to each of these reasons. How doee the fact that two of 
Mr. CALDWELL’s rivals in that nee withdrew from the struggle 
render oe in any way the election, the triumph of Mr. CaLp- 
WELL? Nobody denies that the legislature of Kansas were just as 
competent to choose after Clarke and Carney withdrew as they were 
before. Nobody denies, not even the Committee on Privileges and 
Elections suggest, but that CALDWELL was just as capable of being 
elected after Clarke and Carney withdrew as before. Andif the legis- 
lature was as competent to choose and CALDWELL was as competent to 
be chosen after their withdrawal as before, an uneducated man would 
think it much more probable that he waselected ; nay, before theevent 
was determined, an uneducated man would suppose it altogether more 
probable that he would be elected. There would be a good deal of 
plausibility in saying that Mr. CALDWELL was elected because Clarke 
and Carney withdrew; but it seems to me very irrational for us to 
say that he was not elected because Clarke and Carney withdrew from 
the struggle. 

But it is not a question of probabilities at all. There is the record. 
In that legislature eighty-seven votes were given for Mr. CALDWELL ; 
thirty-six were given against him. How many of those eighty-seven 
votes do the committee want us to discount because Clarke and Car- 
ney withdrew? Which one of them do they want us to discount 
because those men withdrew? I think, on the whole, we will agree 
to do what the legislature of Kansas did—count all the votes in spite 
of Clarke’s and Carney’s declinations. 

Nor, Mr. President, can I find any authority for concluding that 
Mr. CALDWELL was not elected because some of the votes given to 
him in that legislature were paid for. I admit that money is a very 

r equivalent to return for an election to the Senate of the United 
tates. I have not any doubt at all on that point; but I think I have 
known men returned to the Senate of the United States who did not 
return any equivalent half so good asthat. [Laughter.] Mr. CaLp- 
WELL received eighty-seven votes in that legislature; but sixty-two 
votes were n to his election. Ithink the Committee on Privi- 
leges and Elections will agree that if sixty-two good, honest votes 
were given to Mr. CALDWELL, we ought to say that he was elected, 
notwithstanding a great many bad votes were added to the number. 
If sixty-two honest and unpurchased representatives of Kansas said 
that Mr. CALDWELL was the man to represent Kansas here, why should 
their suffrages be impeached, their free will be defeated, because a 
good many scoundrels in the same body took money and voted for 
CALDWELL also? I do not understand the committee to deny that 
there were sixty-two honest, unpurchased, unbought votes given for 
Mr.CaLpWELL. Until the Senator frora Ohio [Mr. THURMAN] spoke 
the other day, I did not suppose there was any one who believed for 
a moment that twenty-five members of that a were pur- 
chased. I do not understand the Senator from Ohio to insist upon 
that. He did express the belief that thirteen, at least, were pur- 
chased, and he thought invalidating the votes of thirteen of the 


members of the legislature would defeat the election of Mr. CALDWELL. 
That was clearly a mistake in his mathematics. Thirteen of those 
votes might have been thrown away and it would not have affected 
Mr. CALDWELL’s election. Unless twenty-five votes at least were 
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purchased, Mr. CALDWELL had a majority of unpurchased votes. If 
you look at the record of that election, no Senator can believe that 
bribery extended to twenty-five of the votes given to Mr. CALDWELL. 
jRecollect, the day before he received those eighty-seven votes in 
joint convention, when a 1 portion of his effort, and I take it a 
arge portion of his money. been exhausted, the legislature voted 
in the separate houses, and on that day in the senate, if I remember 
aright, Mr. CALDWELL received but eight votes out of twenty-five, 
an he received but a votes out of ninety-eight in the house. 

Mr. SAULSBURY. Will the Senator from Wisconsin permit me to 
call his attention to one fact ? 

Mr. HOWE. Yes, sir. 

Mr. SAULSBURY. I ask him what he will do with the fact which 
appears from the testimony of Mr. Clarke. The Senator is now speak- 
ing, I understand, of the number of votes that were purchased, if any 
were purchased, by the Senator from Kansas. I call his attention to 
the testimony of Mr. Clarke, who states that, while his influence was 
being negotiated for by Mr. CALDWELL, he stated to Mr. CALDWELL 
that all the strength, or nearly all the strength, he had developed had 
been purchased, and that CALDWELL virtually admitted it by saying 
that success would do away with the stigma. Was not that an ad- 
mission, I ask, on the part of Mr. CALDWELL, that the votes and the 
strength which he posssessed in that legislature were purchased ? 

Mr. HOWE. I confess, Mr. President, I should be a little reluctant 
to find so grave a fact as that upon so loose a statement as that of 
Mr. Clarke’s. Iwas about to say I should be a little reluctant to find 
so grave a fact upon any statement Mr. Clarke might make in the 
temper in which he was when he testified before the committee. No, 
Mr. President, the testimony shows that in Kansas everything was 
not dishonest; all were not corrupt. The testimony shows that in 
that very legislature there was an effort, a resolute effort, made to 
stem the tide of corruption, and there was a party—I do not know, 
the record does not disclose, how large a party, but a party—and I 
would shake hands with them if I could meet them—which earned 
and wore for a time the nickname of Purifiers, because of their 
effort to resist what they considered to be the tendencies to corrup- 
tion in the State of Kansas. I think on the whole there is no safe, 
no satisfactory reason for believing—I do not think even the Senator 
from Delaware would conclude, on the whole—that there were enough 
members of the legislature bribed to vote to have used up Mr. CaLp- 
WELL’s whole majority. 

When the question shall arise, when one shall come here claiming 
a seat in the Senate of whom it shall be said and shown, not merely 
that he bought votes, but that he bought his election—that he bought 
votes without which he could not have been declared elected a mem- 
ber of the Senate—I shall be ready,if I am here in that sad day, to 
consider and determine that very grave question, whether the Senate 
may or may not inquire into the motives which influence members of 
the legislature in voting for a Senator. I shall not jump to meet that 
responsibility. It is not, in my judgment, here forced upon me. We 
know that the evil of that day will be sufficient unto the day. Let 
us hope that that day will be sufficient unto that evil. That question 
I do not pro to discuss to-day. I do not propose to-day to say 
one word, if I can help it, which shall hereafter be quoted as a re- 
striction on the freedom of a State in choosing her Senators; and I 
shall not to-day, except by accident, utter a word which can be con- 
strued as an opinion that the legislature of a State may dispose of a 
seat in this body by sale as well as by election. 

For these reasons, Mr. President, I shail not be able to vote for the 
resolution of the committee. 

There is another question threatened—and when that comes, I shall 
be prepared to meet it, I hope—the question of expulsion. I would 
not allude to it now but for one thing. It has been repeatedly said 
during this debate, not in so many words, but in effect, that the power 
to judge of an election and the power to determine an expulsion were 
cumulative remedies for the same evil. Even the Senator from Ohio 
I Sonar the other day seemed to ridicule the idea that the Senate, 
being clothed with full power to judge of the election of a member, 
should not exert that power to exclude an obnoxious member, and 
not wait to have the power of expulsion invoked. The Senator from 
New York [Mr. ConKLING] said in reply to that that the two proceed- 
ings, if I understood him, the two questions, were as distinct from 
each other as the question whether two persons had been married 
was distinct from the question whether the same two persons should 
be divorced. I think the Senator from New York was entirely justi- 
fied in that illustration, and I think he might have gone a deal 
further. I think the distinction between the question of an election 
and that of an expulsion is much broader than that between mar- 
riage and divorce. The distinction is as Lroad, I think, as the ques- 
tion whether the Senator from New York may maintain in equity a 
suit against me to enforce the conveyance of a piece of land, and the 


question whether in a court of law he may maintain an action of 


trespass against my colleague for entering upon the land. The ques- 
tion of marriage and the question of divorce may and ordinarily do 
arise in the same proceeding, are settled upon the same testimony 
between the same parties, and in the same tribunal. Now this ques- 
tion of election is tried between entirely See porting so to . 
from those who are interested in the question of expulsion. When 
{or are ying. Se question of election, your testimony and your 

au nt are brought to bear upon the legislature of a State or upon 
% State. No matter thongh the candidate for the Senate may be the 
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purest man ever created, yet, if you find some defective quality, some 
act of omission or some act of commission in the State which avoids 
or forbids his election, you must so declare. When you are trying 
the question of expulsion, you have not the slightest reference to the 
conduct of the State, but you have sole reference to the character of 
the man. The State may have piled upon him election upon election ; 
they may have been ever so unanimous in declaring that they want 
him for their representative ; yet, if you find the man to be untit fora 
Senator, then you proceed to expel him. 

Mr. CARPENTER. Will my colleague allow me to make a sugges- 
tion at that point? 

Mr. HOWE. Let me add one word, and then I will hear my col- 
league. 

I want to say, furthermore, that the tribunal which tries the question 
of expulsion is radically different from that which tries the question 
of election. The question of election is submitted to a majority of 
the Senate. The question of expulsion is submitted to two-thirds of 
the Senate and two-thirds alone. 

I will now hear my colleague. 

Mr. CARPENTER. I wish to make a suggestion in aid of the anal- 
ogy which my colleague has made here between the case of marriage 
and divorce and the case of membership and expulsion. Tho analogy 
goes a step further. In every action of divorce there is involved and 
must first be settled the question of whether the parties were married 
or not. Itis a necessary allegation to a bill in chancery for a divorce 


| that the parties were at a time and place married, and that must be 


proved; and the court has no jurisdiction to divorcee, unless the fact 


of marriage be first established. So here the fact of election must be 
established before you have got a member to expel, and you can expel 


nobody but a member. 

Mr. THURMAN. Will myfriend allow me? I dislike very much 
to interrupt a speaker, but I want to ask my friend a legal question. 
I understand him to take the ground that in no case whatsoever can 
a Senator be expelled unless that Senator has been guilty of some 
wrongful act; unless you can impute crime, or misdemeanor, or of- 
fense to him personally. Am I right in that? 

Mr. HOWE. The Senator does not understand me; at least if he 
understood me to say so. I have not said it. What I said was, that 
in ne the question of expulsion we have not the slightest 
occasion to refer to the legislature. No matter what their will might 
have been—they might have been unanimous in the selection of the 
individual—yet if we found the individual himself unsuited to the 
work of the Senate, by reason of crime or by reason of some other 
defect—if we found him unsuited to the work of the Senate, two- 
thirds of the body could send him out of the Senate. 

Mr. THURMAN. Now if it does not interrupt the Senator—— 

Mr. HOWE. Certainly not. 

Mr. THURMAN. IfI understand his argument, he hesitates to say 
whether we can declare an election void because members of the leg- 
islature were bribed. If we cannot declare an election void because 
the majority that elected that man were purchased, what will he do 
with this case ? mampese the majority were purchased, but the person 
elected had no hand whatever in the purchase? In a case like that, 
if we cannot go to the election; if that cannot be set aside; if we can- 
not expel except where there has been personal misconduct on the 
part of the member, what is the remedy? So in the case supposed, 
although every member of the legislature had been bought, yet the 
person elected not having been the purchaser, he would be entitled 
to his seat. Does the Senator intend to maintain such a proposition 
as that? 

Mr. HOWE. It is precisely that proposition which I said I did not 
maintain. It is precisely that question on which I said I did not 
mean to express an opinion. I did say that I did not think we could 
find a legislature had not elected, simply because some of its mem- 
bers had been bribed; but I also said that I did not mean to discuss 
the question now whether, if we found that the majority which re- 
turned the member was influenced by bribes, we could not declare an 
election void. That question I postpone very gladly until the con- 
sideration of it is forced upon me. 

Mr. President, that I may not be mistaken at all on this question 
of the power to expel, I want to say that I think that power is vested 
in two-thirds of the Senate just as broadly as any power is vested in 
this body or as any power is vested in the Congress of the United 
States. I mean to say, in spite of what I heard from the lips of the 


from New York also, that the Constitution says to two-thirds of the 
Senate “ You may expel a member” just as explicitly and just as un- 
conditionally as it says to Congress ‘“‘ You may levy taxes.” I heard 
the Senator from Ohio say that this power was vested in the discre- 
tion of two-thirds of the Senate, but that it was a legal discretion ; 
and I thought the Senator from New York assented to that wher he 
said of course we could expel, but we could not expel for throwing 
sand on the carpet. 

Mr. CONKLING. Unless it violated some order of the Senate. 

Mr. HOWE. He said we could not expel for throwing sand on the 
carpet, and he adds now “ unless it violates an order of the Senate.” 
Mr. President, I ought perhaps not to make the admission, but I must 
make it; I do not know what legal discretion is. I understand what 
you mean when you say conduct is under the control of law,and 1 
understand what you mean when you say that conduct is under the 
control of discretion. But I cannot understand what this legal dis- 


Senator from Ohio the other day, and as I thought from the Senator - 
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cretion is. It seems to me a contradiction in terms. It seems to me 
that where law is, there is no discretion ; and where discretion ia, it 
seems to me the law is silent. 

Mr. THURMAN. Will my friend allow me to put a question to 
him right there? 

Mr. HOWE. Yes, sir. 

Mr. THURMAN. He understands it very well, I think. He has 
been an eminent judge. It is said to be within the discretion of a 
court whether it will grant a new trial. That is a matter within the 
discretion of a court, and so much so that no writ of error, according 
to the course of the common law, will lie from a decision of a court 
granting or refusing a new trial; but is not that discretion a purely 
legal discretion? If a judge were, without any cause whatsoever, 
and against the right and the justice of the case, to grant a new trial 
and he were impeached for it, and brought before the Senate, would 
not my friend vote that he was guilty? I think I should. 

Mr. HOWE. I would vote to impeach a judge if I thought he acted 
corruptly, dishonestly, irrationally, insanely, in granting a new trial, 
or in granting a continuance, or doing any other official act. But 
does the Senator mean to insist that, after all, the judge, in granting 
a continuance, is guided by a legal discretion ? 

Mr. THURMAN. Yes, sir. 

Mr. HOWE. If he grants it in an improper case, or refuses it in 
a proper case, his decision is final. It cannot be reversed. Nothing 
happens except that he may be impeached. If that is what is meant 
by legal discretion, I understand it. In that sense I understand the 
law which controls us in voting on expulsion. I admit that, if in an 
improper case I vote to expel a man from this body, that constituency 
which sent me here, when they get jurisdiction of me again, may dis- 
cipline me. 4nd if I vote to cee him here when he ought to leave, 
that constituency can rehear the question and pass judgment on me. 
If the Senator means that by speaking of legal discretion, I agree that 
he is entirely right. But still I insist that discretion is not and can- 
not be controlled by law. The illustrations show only that the dis- 
cretion vested in the court which tries the impeachment is as lawless 
as that of the judge who grants or denies the motion for a new trial. 
And the discretion of the constituency which reviews the record of 
& representative is as lawless as that of the representative himself 
while in the exercise of his office. If two-thirds of the Senate should 
expel the Senator from New York for throwing sand upon the carpet, 
who is to redress that wrong? I do not know of any sach power. 

Mr. CONKLING. Would that be cause for expulsion ? 

Mr. HOWE. Upon that precise question I do not want to give an 
opinion. Ido not want to say a word which can be construed into an 
encouragement of that kind of conduct. Ishould rather have my faith 
tested by reference to some other act, though, since the question is put 
to me, I will say that for myself—I want to be frank—if the Senator 
was on trial for that specific act, and for that alone, I should, I admit 
it, vote to acquit him; but I beg him not to conclude that, because I 
should vote for acquittal, there would be more than one-third of the 
Senate who would agree to acquit him. And unless one more than 
one-third should acquit, the Senator would be compelled to vacate the 
seat be adorns so much. 


Mr. President, I have indulged in this one reference to the power of | 


expulsion merely by way of indicating that, when that question comes 
before me, the Senate may understand that I shall not feel that I am 
under any constitutional limitations or restrictions whatever. When 
we come to deal with that question, if we shall come to it, I want to 
say that for myself I know of no learning anywhere, no law, no rules 
behind which I can take shelter. I must stand face to face with the 
case, with the man, with the evidence, and IT must _ for myself 
whether I believe the public welfare demands his expulsion or per- 
mits his continuance here. It does not matter what others may have 
said; they have given no law tome. It does not matter what two- 
thirds of the Senate may think; I must speak for myself, upon my in- 
dividaal responsibility, accountable only to that constituency which 
sent me here, and, perhaps I may be allowed to add, to that Being 
who gave ine existence. 

Mr. MORRILL, of Maine. Mr. President, I have listened attentively 
during these ten days of consideration that are now behind us. I do 
not rise now for a speech to the Senate. It is not my purpose to do 
more than to submit a few observations touching a few principal facts 
and a few propositions of law which I understand to be involved in 
these considerations, and to my mind they all lie within such a nar- 


‘row compass that I feel myself quite at liberty to promise the Senate 


that I shall not tax their patience at any great length. 

Among the things that are obvious, and to which I invite attention 
as among the first to be considered, is the great fact, not doubted, not 
denied—-it seems to have been conceded on all hands, deplored by all, 
condemned by all, and denounced by all—that great fact which comes 
to us from history, and the report of the committee combined, that 
in Kansas, in 1871, on the occasion of the election of Senator, there 
was a state of things disreputable to the people of that State, dis- 
reputable to the country at large, and which in its legitimate tend- 
encies and consequences does affect the public welfare, and impinges 
upon that great fundamental principle in our system which, if we 
are to live and not perish as a people, we must see to it, so far as we 
are concerned, that by our countenance or forbearance it is not re- 
peated again in any of the commonwealths that claim the right to be 
represented here. From the beginning to the end, let it be remarked— 
for Ll am not to pause to go into the details of this testimony—from 


the time this report was made, from the moment it was laid upon our 
tables, we were advised of the general facts. We have been here un- 
der the shadow these last thirty or forty days, consciously under the 
shadow of a great political enormity. sir, it has been treated ; so 
the honorable Senator who sits by my side {Mr. Morton] character-. 
ized it; so it has been treated by every Senator who has spoken upon 
the subject on either side, and on all hands, for there is no side here; 
it is the Senate, and only the Senate. There is no partisan considera- 
tion here, and, from the nature of the case, there can be none, unless 
all of us be so far gone out of the way that we have made up our minds 
willfully to be false to the great duties of this occasion and this hour. 
Let it be said to the honor and credit of the Senate of the United 
States that in this great discussion it has exhibited no partisan 
character at all; it is the American Senate to-day, God be praised, in 
— and in purpose as I believe, and as I believe the result will 
show. 

86, sir, we stand in the presence of a great political enormity con- 
summated. It is so by the finding of your committee ; it is so by the 
judgment of every Senator who has spoken upon this subject; and 
he who spoke eloquently and elaborately and exhaustively, did not 
close that speech on yesterday until he had added his denunciation 
in the same strain and in the same spirit,as I understood him, and 
with the same appreciation of what we are standing face to face with. 

Now, Mr. President, I am not going to detain the Senate by an 
analysis of this evidence, although I have been pretty attentive to it. 
It is not necessary for my purposes. It does not stand in the way of 
anything that I shall have occasion to say, or of anything that troubles 
me. We do not divide on this. Obviously, on the occasion of the 
election in 1871, the capital of Kansas had become a sort of ballot-ex- 
change, where the ballot-brokers, their retainers and runners, met to 
transact the business of supplying the American Senate with a mem- 
ber. Sir, if the facts of this report are not greatly misstated and 
distorted, what took place on that occasion in Kansas is a grotesque 
sarcasm on the constitutional method of providing members to the 
American Senate. 

I shall assume, for the purpose of the argument, what the commit- 
tee report, that an election which took place in Kansas in 1871 was 
controlled by bribery—bribery of a candidate by the payment of large 
sums of money to retire and to give his support and to carry in his fol- 
lowers; bribery of another candidate by the promise of another large 
sum of money to retire and to carry in his supporters; bribery of elec- 
tors directly by the payment of money ; and attempt at bribery of other 
electors by the offer of money not accepted. 

That being the case, Mr. President, the question arises whether, in 
the Senate of the United States, there is any remedy; and I come 
directly to that question. Has the Senate of the United States any 
concern with or power over that matter? Does it belong somewhere 
else? Must the Senate of the United States say to Kansas, “Heal 
yourself?” May the Senate of the United States content itself by 
saying to Kansas, “This is all wrong; we deplore it; we denounce it; 
we hold it criminal; we hold that your conduct is vicious and sub- 
versive of the principles of free government; but the responsibility 
is with you ?” 

What is this defense? What is the defense from the sitting mem- 
ber who admits the payment of $15,000? Substantially that that is 
no concern of ours; that it was a private transaction, although it, 
had relation to a singularly public event ; that, being a private trans- 
action, it is sup (although it related to a public event and that 
public event was the transfer of a private citizen to the Senate of 
the United States) to be no concern of ours. Of course, I do not stop 
to remark upon that. But the legal position taken here, a position 
framed by counsel as astute and as subtile as any in the land, counsel 
subtile enough and astute enough to get a judgment at Geneva so mag- 
nificent in its oe for actual and direct damages, that we have 
not yet been able to find equitable and bona-fide claimants for a moiety of 
it, is, in substance, that we cannot consider the question at all. The 
defense is a general demurrer to our jurisdiction. The defense is, 
“What of all that? Suppose there were frauds in Kansas; suppose, 
for the benefit of the argument, we concede that this election was 
brought abont by bribery, just as you say, what of it? Here is the 
certificate of the election; here is the certificate of the governor, cer- 
tifying that all was done that the Constitution requires to be done; 
and it is under the broad seal of the State, and you can go no further.” 
That is, that this act, the election of a Senator of the United States by 
the State of Kansas, is the supreme act of the State; that it is a sov- 
ereign act; that it is an act of unqualified authority; that we cannot 
inquire into it; that it springs from the Constitution of the United 
States, which prévides that— 


The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof for six years. 


Looking at that particular clause of the Constitution, and shuttin 
your eyes to everything else, that would be so. The State is en‘itl 
to two Senators, and the legislature shall choose them ; that makes 
it sovereign ; that makes it an absolute act, to be sure; that proves 
the case be all question ; and, if it rested there, what would the 
State have a right to do? Choose whom it pleases, when it pleases, 
as it pleases, and you would have no right to make inquiries into the 

The State, of course, under that provision of the Con- 


stitution, might choose without regard to qualifications, or age, or 


nativity ; it might choose to be represented on the floor of the Senate 
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by an alien; it might choose to elect somebody not an inhabitant of 
the State, and, resting on that provision of the Constitution, it would 
be sound; it might choose when and as it pleased. 

But it so happens that there are two or three respects in which this 
is not the sovereign act of the State. It sohappens that in interpret- 
ing the Constitution, as in por ccm everything else, you must 
ah a broader view of things; you must look to the whole instrument. 
In the first place, I have to say that this is in no just sense the act of 
the State at all as a sovereign State. Perhaps, Mr. President, no one 
on this floor is in a general sense a greater “ stickler,” so to speak, for 
State rights, and those rights of the people and of the States which 
are reserved in the Constitution, than I am myself; but in this propo- 
sition I fail to see State sovereignty or State rights at all. It is the 
act of the State in the Union, acting through the Constitution, and 
not acting in the right of its reserved powers as a State. Outside of 
the Constitution of the United States it has no right to send a Sen- 
ator here at all. If it sends a Senator here, it is in obedience to 
the Constitution of the United States ; and when it chooses, it must 
choose as the Constitution directs. What doesthe Constitution direct? 

In the first place, the Constitution directs whom it shall send—the 
style of man it shall send. He must be thirty years old ; he must be 
an American citizen ; and he must be an inhabitant of the State. 

Then its power is qualified still further by subjecting it, under the 
Constitution, to the authority of Congress as to the manner. How 
mustitchoose? It must choose as we direct. How have we directed ? 
We have directed that it must choose by a majority of its legislature. 
In order that its choice shall be legitimate under the Constitution, 
it must conform to all the principles of the Constitution, first as to 
the qualifications of the person, next as to the requirements of Con- 
gress os to the election. 

And, Mr. President, all these limitations and qualifications come 
finally under another provision of the Constitution, to be subjected to 
the jadgment of the Senate ; and that raises the principal question in 
this case. Have wethe right to judge? It is conceded that we have 
to some extent. How is that power restricted in the Constitution, or 
what is the scope of our authority to judge ? 


Each House shall be the judge of the elections, qualifications, and returns of its 
own members. 


How? I will read from the defense drawn up as I have stated. It 
is in these words : 


I come here, a Senator of the United States, duly certified as such by the compe- 
tent authorities, and elected in all the forms of the Constitution and of the statute 
laws, whether of the United States or of my State. What right have my fellow- 
Senators to go behind my commission, to inquire into the motives of the mem- 
bers of the legislature in electing me to the Senate of the United States? On 
what text or pretext of law will the committee justify any action against me on the 
part of the Senate? 

He then goes on to say that there is no law of Kansas that requires 
it; there is no law of Con that requires it; there is no absolute 
provision of the Constitution of the United States that requires it; 
and adds: 


On the provision of any article of the Constitution of the United States? No. 
It is true, the Constitution empowers each House to be “ the judge of the elections, 
returns, and qualifications of its own members.” Nobody calls in question my 
legal qualifications. 

If any one did so call in question, the inference is that it can be in- 
quired into, as it can unquestionably. 

Mr. MORTON. In the casesof Gallatin and Shields, long after their 
admission. 

Mr. MORRILL, of Maine. And further: 

Nobody impeaches my return— 

If it was impeached, it is conceded it could be inquired into— 


and if the inquiry have any basis whatever in the Constitution of the United 
States, it is in the word “ elections,” in the cited clause of the Constitution. 


Now, sir, it will be seen how gingerly this power to judge is ap- 
proachee.: “if” it has any application anywhere, “if” there is any 
power anywhere to inquire into the great injury in this case, it is in 
the word “elections.” So itis. That is what I suspect. Well, how 
does he get over that? Why there he drops it. 

But the question recurs, and I again demand, on what law do you proceed ! 
You may inquire, in virtue of the Constitution, into the fact of my election ; but 
a Constitution does not say you may inquire into the motives of the members of 


That is the point. It is conceded that yon may inquire into the 
fact of an election, but not the motives of the electors, because the 
Constitution does not say that. Mr. President, there are two sorts of 
constitutions in this country. There is the written compact, out of 
which a the Senate of the United States and the Government of 
the United States, limited in its capacity and authority. There is the 
unwritten constitution of the American people that lies back of it, 
out of which the Constitution itself sprang, and by which we con- 
stantly interpret the text of the written Constitution. It is the con- 
stitution of society; it is the constitution of American communities; 
it is the great, solemn compact of history, on which society is built up, 
and by which society interprets itself—interprets all legislative acts 
and constitutions. 

Mr. President, if there is nothing to be found in the Constitution 
that you may inquire into the motives, there is nothing found in the 
Constitution that you may not, while on the other hand everywhere, 

all ci people, it is proclaimed that you may inquire into 
the ¢ of an election. You may inquire whether an election 
has taken place or not, and if you find that the electors have been 








purchased, you have a right to infer by the teachings of common sense 
and common morality, by the principles of the common law back of all 
constitutions, as well as the practice of all civilized nations, that an 
election controlled by bribery or purchase is not a valid election. That 
is what it comes to. It is in the nature of things. An election, te be 
an election in law, must be free. Is it free when i* is purchased ? 

It has been said here in this chamber this morning that if a man 
votes according to his intent, if he puts in his ballot free, it is an 
election, although it was a purchased vote. I deny it. It is an 
absurdity. A man who votes on a bribe does not, in law, vote at all 
in the nature of things; he is not an elector, but a vender. To be an 
elector and to carry a vote he must be a free man, and it must be a 
free vote; it must be an unpurchased and an unbribed vote, else he 
ceases to be an elector; and, sir, search the history of the earth and 
you will find no instance where an election brought about by fraud, 
home a before the competent authority, has not been declared 
invalid. 

Does anybody deny that? Of course not. The only question is, 
whether this is the body with the power to examine it and decide it. 
That is all there is of it, all there ever was of it. Does anybody be- 
lieve that there is an American community, from a town up through 
the cities, counties, States, and up to this Senate, where bribery at 
an election would not be held to vitiate it, and where it would 
not be declared to be void? Of course not. Then here, and here 
alone, in the Senate of the United States, bribery in elections is to 
take shelter and be safe. It may be so; but if it should be deter- 
mined so, alas for the Senate, and alas for the country! 

__ Mr. President, this brings me to consider, conceding that this 
election, as the committee say, was brought about by bribery, by the 

purchase of votes enough to control it, was it valid? I have sug- 

gested that that could not be so. If it were not, can we judge? 

That is the only question. Can we determine that question ? Let 

us come back to the text, “ Each House shall be the judge of the 

elections.” Does anybody doubt that the House of Representatives 

could examine into the question of bribery through a committee, and 

if they found that an dleuthen in a given case was absolutely con- 
trolled by bribery, that they could declare it nulland void? Of course 
not. But it is said the analogies fail altogether when you come to the 
Senate; that the Senate stands in a very different relation to this ques- 
tion from what the House does. Letussee. The Houses are differently 
organized: the Representatives are chosen by the people direct; we 

are chosen by the people’s representatives. Does that change the 
principal fact? Does that change our power to judge? It only lim- 
its the scope of our judgment; that is all. They go back to their 
sources of power; so do we to ours. They go back to the people; we 
go back to the people’s representatives. That is all the difference. 
They inquire exactly how the people themselves conducted; we in- 
quire how the people’s representatives conducted; and therein I think 
the analogy is perfect, and to that extent I submit that the power of 
both branches is the same and must be the same. Very well; that 
being so, it follows that we are the judges to look not only at the 
returns and see whether they are proper, but we are to look at the 
qualifications; we are to inquire, if you choose, into the qualifications. 
As has been done oftentimes, more than once certainly, in this body, 
we may inquire whether the man is qualified in reiation to citizen- 
ship, as I think was done in the case of Shields, from Illinois, We 
may inquire also as to the age and as to the inhabitancy, as I remem- 
ber we did on an occasion so recent that it is within the memory of 
all of us. 

Now, sir, if we can inquire into those things which are not patent on 
the face of the instrument, shall it be said that when you come to tho 
question of ascertainiug whether a majority voted you are estopped ? 
That isthe argument here—that you are estopped ; and you are estopped 
because of what? Because, if you go one step back to inquire how a 
man voted, you are in danger of looking into his motives. Well, now, 
Mr. President, I do not choose to speak on the question of motives at 
all. It is not a question of motive; it is simply a question of fact. 
You inquire into the fact—how did the man vote on that occasion ; 
was he bribed; was his vote a voluntary, free, unbought suffrage, or 
was it a purchased and bribed suffrage? You find that fact. The 
motives are quite another affair. If anybody is troubled about the 
motives he can moralize upon it as he pleases; but as to the fact 
whether that majority or that election was controlled by bribery, 
whether there were brokers there, and those men were bought up and 
paid a certain sum of money, and received it and voted accordingly 
and for that reason, is a fact open to the Senate of the United States 
under the right to judge of the election. 

Now, on this point in the case I conceive that these two things are 
apparent: first, that this election was effected by bribery; in the 
second place, it seems to me most obvious that we are the judges in 
the sense that we may inquire into that fact, and if we find that to 
be the fact, then I submit that the election is invalid, althongh it is 
not so declared in the Constitution, although it is not so declared by 
the laws of the State of Kansas, or by any law of the Congress of the 
United States, but it isso in the inherent nature of things, by the 

rinciples of common law and the usual practices of civilized nations. 
The man did not receive the votes of a meaty of the electors, in the 
sense of free and unbiased and unpurchased electors, and, therefore, 
for that reason, he failed of having a majority. , 

Mr. President, there is another power in the Constitution, which 
it is said is the safer power for us on which to rely, and that is the 
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~ I shall vote for it, superadded to all that, because it is a duty de- 
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power of expulsion. But I am admonished by this same authority 


that that provision of the Constitution furnishes us no authority to 
inquire into this proceeding at all. First, you have no authority to 
inquire into this proceeding, because it was the supreme act of the 
State; secondly, you cannot inquire into it, and if you do you can- 
not act upon it, because all these transactions antedate the advent of 
the Senator to this chamber. 

I agree with what has been said, that the Constitution provides 
for two distinct prerogatives; first, that which I have named in 
regard to the inspection of the election and to the right to inquire 
and judge of the election in the particulars I have stated. The next 
is that supervision which the Senate of the United States has over 
the member while he is here—that supervision which it has over his 
behavior—in the language of the Constitution, that it may punish 
him for misbehavior, and, further, two-thirds concurring, may expel. 
This argument seems to put it upon the und that there is no 
power to expel except for misbehavior of the member after he 
becomes a member of the Senate, but my own judgment about it is 
that the power to expel is an unqualified and absolute power, resting 
entirely in the discretion of the Senate of the United States, depend- 
ent only upon the exercise of a discretion, a sound discretion, which 
my honorable fricnd from Ohio denominated a legal discretion, which 
I suppose most lawyers understand to be a sound discretion in law. 

Mr. President, I shall vote for the first resolution—for the resolation 
of the committee—for the reasons I have stated. I shall vote for it 
because I believe it is a wholesome exercise of authority. I shall 
vote for it because I think it is not a dangerous exercise of authority. 


volved upon us to exercise that power. We are the judges of the 
elections, and we may not shirk it. If it comes to our knowledge 
that an election has been carried by fraud and by bribery, it is our 
business to examine into it and to declare it. It will be a wholesome 
thing for the community and for the Senate if we do it, and I am not 
to be intimidated at all by the idea that if we undertake to exercise 
the duties which are devolved upon us here by this discretionary 
power given in the Constitution, somebody will be rash. So that we 
are not rash, we have done our duty, and we must trust that the 
American people in the future will have the good judgment to send 
men here as discreet as we are at least. 

Sir, it is said that there is more danger and more peril in the exer- 
cise of this power than there is in the forbearance of it; that even 
if this evil exist, even if this great enormity to this whole extent 
is true, it is better to forbear than to tread upon doubtfal ground. 
Mr. President, if we cannot do that, who can? If the Senate of the 
United States cannot correct this evil, is there any power under the 
Constitution and the laws, either of the United States or the State 
of Kansas, that can? Certainly not. Kansas has made her election 
good or bad. She cannot revise it; she cannot reverse it. She ap- 
peals to us. I think we have the power. If we decline to do it, in 
my judgment it is the refusal of the exercise of a clear and un- 
doubted power, and the refusal to perform a clear and unquestioned 
duty ; and therefore, sir, painful as it is in many aspects of the case, 
personal and otherwise, for myself, | have made up my mind to per- 
form that duty as I understand it. 

Mr. STEWART. Mr. President, I did not think, when this discus- 
sion commenced, that I would say a word; but having listened and 
reflected for several days, I feel called upon to state a few reasons for 
the votes I shall ere in this case. I feel as much as any one the 
responsibility of those votes and of what I shall say; and in the ont- 
set I beg leave to remark that I feel bound by the Constitution of the 
United States, and the laws made in pursuance thereof, and the laws 
of the various States not in conflict therewith. 

The Constitution has made us judges, and my idea of the duty of 
o judge has always been that he was bound by the law; that he could 
not look behind constitutions and laws; he could not say there were 
principles lying deeper than the constitutions and laws that were 
written, and exercise a discretion in a case where the law had pointed 
out the road. I have mistaken the duty of judges if they are at lib- 
erty to enact laws, find facts, render judgment, and carry that judg- 
ment into execution when there is a road pointed out by laws enacted 
for their guidance. The very law by which we exist as a body says 
we shall judge of the election of members of the Senate. The lan- 
guage is, that each House shall judge of the election, &c.; but judg 
ing of the election is the only point to which I now desire to 
attention. 

Each Honse shall judge of the election of its members. Under 
what laws must they judge? I undertake to say that the character 
of jurisdiction conferred upon the House and upon the Senate is the 
same. The Senate are equally judges of the election with the House, 
and in determining the question they are governed by the same prin- 
ciples. If, iu the same lan , a court is given jurisdiction of com- 
mon law and in equity, or is given jurisdiction of a dozen different 
things, the jadge, when he comes to determine each particular case, 
must be are by the law of that case. 

In the first place the Constitution declares that the members of the 
Ilouse of Representatives shall be elected by the same body of elect- 
ors that elect the most numerous branch of the State legislature. 
Does anybody doubt that the State has the authority to pass a law 
saying who shall vote for the most numerous branch of the State ] 
islature? Does anybody d that the lower House can behinl 
such alaw? In many of the States it is provided that aliens who 


have declared their intention to become citizens may vote. Is not 
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the House of Representatives, in judging of the election of mem- 
ber from such States, bound by that law? In every State, I think, it 
is provided that votes procured by bribery shall not be counted. Can 
the House of Representatives go behind that law and count bribed 
votes? No. Suppose.a State should become so degraded and im- 
moral as to pass a law that votes should be counted notwithstanding 
the parties had been bribed, and Congress, having concurrent juris. 
diction to legislate as to the manner of the election, had passed no 
law on the subject, and that the State law was the only law on the 
subject, would not that bind the lower House in determining the 
question, if they were di to be governed by the law? Is it not 
within the jurisdiction of the States to such alaw? If it is, it 
is not in the jurisdiction of any other Ceas unless there be concur- 
rent jurisdiction, and if there be concurrent jurisdiction, and if Con- 
gress and the State shall concur in saying that a bribed vote shal] be 
counted, what can the House of Representatives say? Would they 
not be bound by that law? Everybody must admit that they would 
ee by such a law, and that they must administer it as they 
it. 

Now comes the case of a Senator, which is precisely similar. I find 
that in the constitution. of the State of Kansas it is provided that— 

Each house shall be the judge of the election, return, and qualifications of its 
own members. 

Is anybody prepared to say that that provision of the constitution 
of Kansas is in conflict with the Constitution of the "Inited States? 
Is anybody prepared to say that any part of that juisdiction given 
to each house of that legislature to judge of the qualifications of its 
own members has been conferred by the Constitution of the United 
States upon Congress, or the Senate, or anybody else? Is not that an 
exclusive jurisdiction, to judge of ‘the election and qualifications of 
its own members? Must it not be respected? Such a provision is in 
every State constitution in the United States. It was in the State 
constitutions before the Federal Government was formed ; it was in 
the State constitutions at the time the Government was formed, that 
each house of the legislature should have that power. It is contained 
in the constitution of every State which has been admitted since the 
formation of the Government. We have furthermore the tenth amend- 
ment to the Constitution, which says that the powers which have not 
been expressly granted to the United States are reserved to the States 
or to the peop’ e. This was a prominent provision, a prominent power 
retained in these State constitutions which has been recognized from 
the foundation of the Government. Then will you say that each 
house of a State legislature shall no longer exercise that power ? 

If each house of the legislature of Kansas has the right to judge 
of the election and qualitication’ of its members, what follows? It 
will be remembered that the judgment of a legislative body upon the 
election and qualification of its members is a continuing judgment, 
because it is provided in this very constitution that when a member 
ceases to have the right to act he may be expelled. If he has com- 
mitted such acts as disqualify him, it is provided in the same consti- 
tution that he may be expelled. But, while he is there, it is the judg- 
ment of the house that he has the right to be there and has the right 
to act, and that jadgment is conclusive. If, in any law, in any report 
made to Congress or either House until this case came here, if any- 
where in any written document or speech it can be found that the 


jurisdiction of each house of a State legislature to determine the qual- 


ifications of its own members has been questioned, I should like to 
see it. It seems to me that the proposition is too near an axiom to 
need demonstration ; and yet the report of the committee in this case 
seeks to question it. It says, notwithstanding the two houses of the 
Kansas legislature declare that their members who voted for CaLp- 
WELL were competent to sit there aud were members, notwithstanding 
their judgment upon that point, the Senate can come in and say they 
were not competent to sit and act. 

Mr. President, there are a great many bad things in this world; 
there are a t many sins in the world; there are a great many 
wrongs in the world; but we cannot cure them all in one inves- 
tigation; nor can the Senate take jurisdiction of everything in one 
investigation; nor can the Senate, for the purpose of getting at a 
wrong, or supposed wrong, afford to ride over the written law, which 
we are each sworn to respect. We have no more right to say that a 
member of the Kansas legislature was disqualified from voting, or 
that,if he did vote, his vote shall not be counted, than we have to 
abolish the State of Kansas. The continuing act of that legislature 
in keeping him there is a declaration which it makes, and which it 
has the right to make, the same as the declaration that the Senate 
makes in keeping, CALDWELL here. CALDWELL has a right to vote. 
Nobody has a right to question it. We are the exclusive judges. 
Suppose the House of Representatives should attempt to investigate 
the seats of members here, or suppose the Kansas legislature shoul 
do so; there is just as much au ity for the Kansas legislature to 
pA ye pega: ghar ag ge ag re is for us to investigate the 
right of a member to vote in the Kansas legislature. The States 
were made before the Constitution. They had that right then, and 
it has never been taken away from them. If we can judge of the 
right of members of the legislature to vote, they can of our 
— by the same authority. 

e can do some things in judging of this election. What can we 
do? We can judge whether there is a State there that is entitled to 
elect a Senator; we can count the votes, and see if they were cast; 
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we can ascertain the fact whether there was an army surrounding 
the legislature, and whether there was any election held there. We 
can do all those things; but when we come to say that we can de- 
termine the right of a member of the legislature to sit there and vote, 
and have his vote counted, we are exceeding our jurisdiction, just as 
much as the legislature of Kansas would be exceeding its jurisdiction 
if it attempted to investigate our right to vote here. 

1 do not think, therefore, if this matter is to be discussed and decided 
upon law, that there can be a ann that every member of the 
Kansas legislature who is decided by that legislature to be qualified 
and have the right to sit in that legislature, has the right to vote 
there. I do net think that question can be involved in any obscurity 
whatever. It is plain law, and when I have plain law I do not want 
to look to unwritten law. I am too fearful of my own ability, when 
the law is written, when constitutions are framed, when I am sworn 
to obey them, to look to some unwritten law, or to enact a new law, 
and become reformer while I am judge. 

I will not go over me ennenre of this subject. The case of Pot- 
ter against Robbins, by the Senator from New York, [ Mr. Conx- 
LING, ] where all the best talent of the country concurred in the opin- 
ion that this was a question out of our jurisdiction and within the 
jurisdiction of the State legislature, is the highest possible authority. 
I will not refer to that case, because it has been already laid before the 
Senate. I will not revert to what was said in the report in that case. 
There are two reports subsequent to that ; one that I believe I had the 
honor to submit from the Judiciary Committee, in which the former 
Senator from Illinois (Mr. Trumball) concurred, in which the doctrine 
was laid down that each house of a State legislature was the exclu- 
sive judge of this question. I will not refer.to authorities on this 
subject, because there is no authority against that doctriue. There 
is no law for this assumption, and he who undertakes to say that we 
shall assume een undertakes to say that we shall make con- 
stitutions and laws. I would rather preserve what we have than take 
the chances of making more without authority to do so. I will not 
be a party to the making of law when I am called upon, under oath, 
to administer law. He who denies that each house of a State legisla- 
ture has the right to judge of the election and qualifications of its own 
members and their authority to vote, assumes an authority to make 
law. 

I concur with the Senator from New Jersey, [ Mr. FRELINGHUYSEN, } 
that of all the organizations in the United States, we are the least fit- 
ted for the trial of such a case as this—for the trial of a Senator for 
bribery. Our organization is least suited to such a case. While the 
Senator from New Jersey was speaking I was reminded of the history 
of the English Parliament in dealing with this same question ; and 
although the Senator subsequently informed me that he had not read 
that history, and did not have it in mind, still the tenor of his re- 
marks seemed enforced by the legislative enactments and judicial de- 
cisions in England so clearly that it seemed as if he must be familiar 
with that whole history. 

They commenced, in the first place, as we are now commencing, 
without written law as to investigations of this kind. The lower 
House of Parliament then found that committees were so illy organ- 
ized for the purpose of performing this duty, that they undertook to 
regulate the subject by law, and they passed various statutes on the 
mode of parliamentary inquiry, and almost all their laws were in- 
tended to confine the investigations to something like legal rules. 
Whatever you may say of England, Englishmen are in favor of fair 
play, and they hate to convict a man unless he has had a fair hearing. 
They tried this committee business for centuries; they amended their 
laws; they amended their rules ; they changed them one way and an- 
other, attempting to get at something that would approximate a trial 
wherein the accused and the accuser could meet face to face ; wherein 
the triers could see the witnesses and know the facts, and, after cen- 
turies of effort, in 1868, the English Parliament arrived at a conclu- 
sion that committees were not the proper tribunals to try these ques- 
tions. 

I hold in my hand an act of Parliament which refers these matters 
to the courts. Qn the 3lst of July, 1568, Parliament passed an act to 
inerease the number of the judges of the coarts of common law, and 
to allow the judges themselves of the courts of Exchequer and Common 
Pleas to select of their number certain persons before whom these 
cases should be tried. Then it goes on to provide that the person ac- 
cused shall have a trial, giving the form, &c.; and, among the most 
important, that the charges shall be specified, and notice shall be 

iven to him, and the party bringing the charge shall give £1,000 
ail to make good that daatne. In order that there may not be sham 
charges brought, the party is required to give a bond of £1,000 that 
his complaint is made in good faith. Then it is brought before the 
judge in open court, and the judge reserves questions of law that 
arise on the admissibility of evidence, which may be taken by writ of 
error to the court of Queen’s Bench, so that the highest law-officers 
of the government may determine whether the questions are admissi- 
ble or not. Then a report is made to Parliament, and Parliament acts 
upon that report. It may reject it if it chooses, but it has the fact 
found, and the party accused is protected by all the forms of law, and 
tbe accuser has all the forms and machinery of jndicial proceeding 
to prosecute his inquiry, which I say is just and right. That is what 
they came to after centuries of investigation. 
ere we have a report, the first one of the kind that has ever been 
made in the Senate, which I regret that every member of the Senate 
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has not read, and every lawyer in the country has not read. Let the 
lawyers of this country read that report, and if they do not say amen 
to the remarks of the Senator from New Jersey, I am mistaken in the 
judgment of the legal profession. If this report does not demonstrate 
and illustrate the inefliciency and the inadequacy of a committee to 
eae ge the rights of a citizen and to investigate a question of this 


ind with any degree of fairness, illustration is impossible; the 


imagination of man cannot illustrate it. The hearsay, the scandal, 
the irrelevant matter, the spleen, and hate breathing through this 
report in one incoherent mass, without index or reference, are laid 
before us, with no knowledge of the previous character of the wit- 
nesses, except as exhibited here, and we are asked to judge of these 
facts. What more? Weare asked to pronounce judgment upon acts 
which: have not been declared illegal, that have not been made erimes. 


I call the attention of Senators to this fact: that we are about to 


legislate as to what is illegal and what are crimes, and to pronounce 
acts to be so without any authority for so doing. England felt this 
difficulty. It is not a new question there, but Parliament never went 
beyond what had been denounced by law as crime in dealing with 
these questions. The American Senate has never yet pronounced a 
judgment beyond the statute. We find in Parliament that from time 


to time they have increased the number of acts which shall be re- 
garded as bribery. 


First, the statute is directed against bribery, as we understand it, 


or the promise of any valuable thing or any office. 


Secondly, it is directed against giving any meat or drink or enter- 


tainment of any kind to a voter; that is declared illegal and immoral 
by the statute. Parliament never undertook to pronounce judgment 
upon a case of that kind, upon the abstract question of morals, until 
there was a law that preceded it. One thing may be said in praise of 
the English government and those who have followed in the course of 
the common law, that they want the law to precede their judgment, 
and they want to follow the law. Before they would say that it was 
improper to give meat or drink or entertainment to voters for the pur- 
pose of procuring their votes, they placed it in an act of Parliament. 


Thirdly, they provide that no force, or violence, or restraint, or 
threat, or intimidation shall be used. 


Then they go on and provide against another thing, which you 


might not think was so bad. They provide against furnishing any 
inhabitant of any city, town, or place with a cockade, or mark of dis- 
tinction, or any refreshment, on the day of nomination or polling the 


vote, or of any appointment on such account, or on account of any 


cheering, bands of music, flags or banners. They probibit those by 
act of Parliament. These things are now regarded in England as 


immoral, things not to be done. They were so regarded betore, but 


they passed a siatute against them before they would take any action 
punishing for their commission. Is not that the fair way? Is there 
not some sense in that? 


They do more. They also appoint officers to see that the candidate 
only expends what he may legitimately; but they never punish him 


for expenditures for purposes that have not by law been declared to 


be crimes. 

I think the history of the English procedure is most instructive. 

We are called upon here to pass upon the quality of the act of using 
money at an election. Let us look at that for a moment, and | view 
it in the light of the English statute. It is perfectly safe, where wo 
have got a statute declaring the use of money a crime, to follow it; 
but, when we have got no statute, there will be as much difference of 
opinion as there are men as to how much money may be used, and 
when it may be used, and in what manner. It is undoubtedly truce 
that money is improperly used in elections. When you commence to 
use money to influence votes it is very hard to draw the distinction. 
It may be said that it is proper in the first place to hire persons to go 
out and canvass the voters and bring you a list of them ; tofind out how 
each one proposes to vote, so as to bring influence to bear upon him. 
lt may be said that it is proper to get up torch-light processions, and 
pay money for them. The English statute holds that it is not. It 
may be proper for you to treat your friends, or give them money to 
treat themselves, and let them have a good time. The English statute 
says it is not; but it is done all over this country. It may be proper 
to hire friends to go and make speeches and influence votes in that 
way. Some may think that proper, and it is done frequently. It may 
be proper, if you have got money enough, to buy the whole press of 
your State, and denounce every other man who presumes to be a can- 
didate as a rascal, and blacken his character and praise yourself 
throngh the columns of a bought press, and thereby cripple and de- 
stroy the opposition, and ride into power as the popular favorite. 
That has been done, and will be done again, very likely. 
Now, I submit, is not that act of the same character as the act of 
buying off a candidate, when you buy up all the press, buy up all the 
workers in the State in primaries, and go through that way? If you 
do not buy them all off, and only bay one, the moral quality of the 
transaction is the same. 

It seems to me there is too much money used in elections every- 
where. I think I see enough in this case in Kansas to call upon us to 
say that there should be a remedy. What is the remedy? What 
should be done? Is there any remedy for this evil? Yes; there is a 
remedy, and that is iu calling the attention of the country to it, ancl 
having a better state of public opinion on the subject. There is a 
remedy in providing statutes against it the same as Enyland has 
adopted. Congress is not left without a remedy. Congress may reg- 
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ulate the manner of conducting senatorial élections just as it may 
regulate the manner of conducting a congressional election. 

have in my hand an act which denounces as a crime any inter- 
ference with congressional elections or any bribery therein. Under 
the same language that gives us power to regulate the manner of 
scnatorial elections, I undertake to say that Congress may pass laws 
denouncing bribery in senatorial elections, and may punish the briber 
and the bribee. They have undoubted power to do that. I think 
the time has arrived, judging from the condition of Kansas, which I 
shall allude to presently, for us to take action in a proper way. But 
those facts do not call upon us to violate the Constitution ; they do 
not call upon us to destroy what we have that is good ; they do not 
call upon us to pass from mere judges, and become law-makers, and 
disregard our obligations to the Constitution and the laws. I under- 
take to say that it is barbarous for us,as judges, to denounce acts as 
bribery that are not so declared by the statute. 

There are some remedies in this case. Why have they not been 
resorted to in Kansas? I hold in - hand a statute of Kansas 

wointed against bribery. It is a well-drawn act. I will not read it. 

It is the usual act against bribery. If Mr. CALDWELL has been guilty 
of bribery, why has he not been indicted there? Has he no enemies ? 
Has there been no effort to produce this book of evidence? Has 
there not been industry exhibited here—such indastry as I never saw 
before? Why did they not resort to the remedies of the Jaw which 
were before them? Why did they not go before the grand jury that 
had the right to consider this matter? Why come here? If they 
had followed the constitutional mode, and Mr. CALDWELL had been so 
unquestionably guilty as some Senators here assert, would there have 
been any difficulty during these two long years in having that record 
here? 

Then we have already existing laws in Kansas against bribery. 
If need be, they may pass more. Congress may pass its laws against 
bribery. The courts are open to try such a question, and if the 
record of conviction comes here, there is no Senator who would hesi- 
tate for one moment toexpel Mr. CALDWELL. Let them bring the record 
of conviction here; let them do something analogous to what the 
English Parliament requires to be done in England before we are 
called upon to vote in a case like this. I am speaking now of expul- 
sion ; but both these propositions ran upon the theory that something 
must be done, and done now, because here is a case that demoralizes 
the people. 

Senators, this question of trying a man on evidence is a serious 
business. I put the questions, Has every Senator read this testimony? 
Does every Senator know anything about it? Is every Senator sat- 
istied upon the particular facts? Is this case proved for any purpose 
beyond a reasonable doubt? Would you not feel better satistied if it 
had been tried by a court and jury, and brought here in the usual 
form, and we had the record of that trial and conviction? If it were 
your own case, would you not prefer to have a fair trial by a court? 
Are we to try a man upon such testimony as this? If you do, on 
your oaths you have got to find affirmatively that Mr. CALDWELL is 
guilty before you undertake to expel him; you must find that aflirm- 
atively from the facts as here reported. 

Now, what are the facts? 1 wish to call the attention of the Sen- 
ate for a few moments to them. I do think this is the most remark- 
able case that has ever come before us. The committee, after discuss- 
ing the contract with Carney, and referring to the testimony of Mr. 
Spriggs, who appears to be the principal witness, say : 

The testimony of Mr. Spriggs is very full, and shows that the canvass of Mr. 
CALDWELL was thoroughly corrupt, and that ae was the chief argument relied 
upon. Among many other things, he stated that 'T. J. Anderson told him that he 
had paid Mr, Crocker, a member of the house, $1,000 for his vote ; that Mr. Crocker 
afterward backed out, and handed the money over to a Mr. Carson, to be returned 
to Mr. Anderson; that Carson got on the cars, went home, and kept the moncy. 
Carson was afterward called by the committee and corroborated the statement, 
admitting that he had received the $1,000 back from Mr. Crocker to be returned 
to Mr. Anderson, but that he had kept the money himself for his services to Mr. 
CALDWELL. Mr. Carney testifies that, in an interview with Mr. CALDWELL, after 
the election, in which he was urging him to procure an appointment for one of 
Mr. Carney's friends who had voted for him, Mr. CALDWELL took from his pocket 
a memorandum-book, and appeared to run over a list of names, and coming to the 
man referred te, said, “‘ That man has been paid;” and Mr. Carney understood 
from his manner that he had in this memorandum-book a list of members with the 
sums paid to each; that Mr. CALDWELL told him upon another occasion that he 
had paid Mr. Bayers the sum of $2,500 for his vote, and Mr. James F. Legate the 
sum of $1,000 for his vote. Mr. Anthony also swears that in a conversation with 
Mr. CALDWELL, that gentleman admitted te him that he had paid $2,500 for the 
vote of Mr. Bayers. ‘There is much testimony showing that Len. T. Smith, Frank 
Drenning, James L. McDowell, George A. Smith, and T. J. Anderson, among the 
most active friends of Mr. CALDWELL during the canvass, admiited at different 
times that they had offered money to members of the legislature to vote for Mr. 
CALDWELL, in some cases specifying the members to whom it was offered and paid, 
and in other cases that offers had been made that had not been acce , and that 
negotiations were on hand with others which had not been complet These men 
have denied before the committee all conversations and adm ns of this charac- 
ter, and all payment of money to members, or offers to pay them, and several mem- 
bers of the legislature who were implicated have expressly denied that they re- 
ceived the money or that offers were made them. 

This is their summary of the testimony. Upon this testimony four 
members of the committee believe that there was bribery in the case ; 
they do not find Mr. CALDWELL a of it, but they find bribery in 
the case; and three members of the committee dissent. It seems to 
me that is enough, without going any further, to raise a doubt, and 
a pretty substantial doubt, w three members of your committee 
dissent from the finding. But we are not left to that doubt. It is 
necessary to inquire who a few of these men are and how they came 
here, and I wish to take up a few of these leading witnesses, so that 


— 


the Senate can form something of an idea of their motives. I want 
to show the Senate that they cannot form a sufficient idea on this 
testimony to do justice, but I propose to refer to it so that they can 
form something of an idea, 

Who is Mr. Carney? Mr. Carney is the man who received tho 
$15,000. Mr. Carney was a leading man in Kansas. Ie had been gov- 
ernor of the State. He was a prominent man there. He was the re- 
cipient of the money under the bargaiu that makes my friend from 
New Jersey shudder to think of, and that makes his vote hang in 
the balance whether he will not vote to expel Mr. CaLDWELt for that 
act, although the act has not been denounced by any statute on the 
books. It is an act so criminal se that the Senate is deliberating 
now whether it will not expel Mr. CALDWELL for it, although there 
was no statute to make it criminal ; an act which we are now discuss- 
ing as to whether it is not so bad that we will expel Mr. CALDWELL for 
being a party to it. Mr. Carney was a party to that act, and he was 
the recipient of the money. There may be no difference between the 
briber and the bribee in law, but everybody knows there is in the 
estimation of society. A man who will sell himself for paltry gold is 
meaner than the man who buys him. So society believes. In law, 
the crime is the same; but in grade of morals everybody knows that 
a man who will receive money for doing a dirty thing is lower in the 
estimation of all men than the man who pays it. I am not referring 
to the buying of an ignorant man, but to the buying of a man like 
Carney, who had been governor of his State. 

What else did Mr. Carney do? He not only took this $15,000, but 
he went to Topeka. The headquarters of the lobby there were iu his 
room. He was familiar with every transaction, and testifies about 
them in great detail. He does not tell you that he protested against 
the proceedings. On the contrary, he was the head and front, the 
leading friend of CaLpwe tt in the affair. If this act be criminal, 
then the statements of Mr. Carney, without regard to it, should be 
taken with some degree of allowance. If there was wholesale bribery 
of the legislature, the statements of the man in whose room it was 
done should be taken with some degree of allowance. The law has 
guarded against that kind of testimony, and the law is a safe guide 
to follow. It is one of the fundamental principles of law that this 
kind of testimony shall be taken with great caution. 

I am now discussing it on the hypethesis that the report is true, 
that these acts were criminal, that there was bribery, or that the acts 
were so utterly disgraceful that we are called upon to pronounce tie 
law in advance upon them. If that is so, Carney is the head and 
front of the whole of them. Greenleaf on Evidence lays down a rule 
like this: 

But here, also, as we have before remarked in regard to admissions, the evidence 
of verbal confessions of guilt is to be received with great caution, For, besides 
the danger of mistake, from the misapprehension of witnesses, the misuse of 
words, the failuro of the party to express his own meaning, and the infirmity of 
memory, it should be recollected that the mind of the prisoner himself is oppressed 


by the calamity of his situation, and that be is often influenced by motives of hope 
or fear to make an untrue confession. 


That is in regard to the confession of a criminal. It is not the 
quotation I intended to read, but it is applicable tu this case, because 
it is all made out by the confession of CALDWELL, detailed to us by 
Carney. That is the substantial part of it. 

Now let us look at the next witness, and the one who is put in the 
foreground in this report, and that is Spriggs. Who is Spriggs? 
Spriggs was a friend of Carney’s, and when Carney swore that CaLp- 
WELL was a good man to make Senator, Spriggs re-echoed the same 
thing. Spriggs was then for him. He went to Topeka to work for 
him. He was a member of the committee which it was said was 
formed, and he swears that he participated in the whole thing as a 
friend of Carney’s, or at the solicitation of Carney, and helped to 
make the fight; but when Carney turns against CALDWELL and comes 
here to denounce him, Spriggs does the same thing. He appears 
simply as the shadow of Carney. Spriggs goes on to say that it was 
after Carney had invited him to do so, and after cunsuliation with 
and at the request of Governor Carney, that he supported CALDWELL. 
So that in reality there was but one man. Spriggs aud Carney are 
Carney alone. They are one. 

Now we come to Sidney Clarke, the prosecutor in thiscase. The 
important part that Siduey Clarke has played in this transaction is 
illustrated by the committee. ‘They say this: 

Mr. Clarke was unwilling to admit that he liad made an agreement to transfeT 
his friends to Mr. CaLDWELL in consideration of the latter's promise to pay this 
money— 

That is, $15,000 to be paid to secure the friends of Mr. Clarke— 
but taking all the testimony her, the committee have no doubt that the trans- 
action between him and Mr. Clarke was as has been stated. Mr. CALDWELL's sub- 
sequent refusal to pay the money to Mr. Clarke does not relieve the character of 
the transaction, and very probably resulted in the exposure of Mr. CALDWELL and 
the institution of this examination. 

The committee themselves say, and there is more testimony to sup- 

rt that allegation than any other, that this investigation is broug|it 

ere because CALDWELL refused to pay Clarke $15,000. That is the way 
it came here. That is the way the e ure came out. Do you want 


a better commentary upon the character of Clarke than that? Could 
I say anything as severe of Clarke as this committee has done? Is 
it possible that a man who has been a member of Congress, and has 
been recognized as an honorable gentleman, and has been trusted by 
his State, should be influenced by sacha motive? The conmnittee find 
aud the testimony shows, that he instigated this investigation be- 
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sented. I undertake to say that there is no finding in the record, 
except in the case of the transaction with Carney, upon which a fair- 
minded man can say that he is satisfied. All this illustrates the wis- 
dom of the position of my friend from New Jersey, [Mr. Freninc- 
HUYSEN, } that we should not seek for jurisdiction in such matters; 
weshould not seek for investigations; that we should confine ourselves 
to the duty which the Constitution has imposed; that we should not 
seek to enlarge our Sa to do a thing that we are doing so 
badiy. In the length of time that we have spent in this case, if 
it were before a court and jury, with the witnesses before them, so 
that the jury could see them, there would have been more of the 
— of the case developed in one day than we have developed alto- 
gether. 

This money transaction in connection with the election is certainly 
very bad; it certainly calls for the action of Kansas; it is certainly 
immoral; it calls for the action of the legislature to pass further 
laws; and I believe it calls for a law of Congress; it calls for public 
opinion to stop it; and it calls for laws to stop other acts in regard 
to the use of money in elections; it calls for a stop being put to the 
extravagant use of money for any purpose. I say that too much 
money is used in America, too much is collected, too much is contrib- 
uted. We are too apt tosay that Mr. A. T. Stewart or some other great 
merchant has contributed largely to carry the party through a cam- 
paign. We are too much inclined to praise them for these things. 

he highest men in the country contribute money to carry elections, 
and their names are ostentatiously paraded in the public press as 
benefactors. There is too much said in favor of that practice, and 
not enough against it. Money will be used while public opinion tol- 
erates it, while the press lauds those who contribute largely, and 
while it is the road to power. Can you be surprised, while the high 
and the low mark this out as the road to power, that a merchant 
inexperienced in politics, who has been a business man all his life, 
who sees that these large sums are contributed, and that those who 
contribute them receive praise, should think that money may be 
used, and so fall into the trap? Let those who are wiser, those who 
have had more experience in politics, than CALDWELL, cease to collect 
money, and to use money at primary elections, which is worse than 
using it on Carney, because there you deal with a different class of 
men and corrupt them. I do not think Carney himself was much 
worse after this transaction than before. He understood the act very 
well. But I say buying up the people, using large sums of money by 
which to corrupt the masses, is worse than this Carney transaction. 
In some respects this matter of Carney’s is not so bad. If he had any 
chance of being elected to the Senate, CALDWELL has half redeemed 
himself even with money by keeping Carney out. 

Buying off rival candidates will never prevent a good man from com- 
ing to the Senate. But you have made, and your public press makes, 
an ostentatious parade of the use of money. You call for it in your 
political committees, and you use it to carry elections, and I say the 
time has come when it should be stopped. ‘There is no use in making 
a scapegoat of CALDWELL, or any particular man about the business. 
The whole system of using money should be stopped. Do as the Eng- 
lish Parliament did when they found that the use of money waa de- 
moralizing. Did they punish a man for it because it was demoral- 
izing? No; they passed a law against it, denouncing it as a crime, 
and then punished a man if he violated that law. They passed no 
ex post facto law. 

While the use of money is sanctioned in general elections, ambi- 
tious men will use it ; and it is no worse to use $40,000 or $50,000 than 
$10,000 or $5,000 or $*,000, if it accomplishes the same purpose and 
gets a man into the Senate. No matter whether it is used outside of 
what is denounced as bribery by the law—it is no matter where you 
use it, if it accomplishes that same purpose. Use it on the press, and 
you will be regarded asa great patriot, be lauded every morning, 
and hear your editors praise you, and be happy, and say you ars vir- 
tuous. Use it on the masses, and pay workers to go around and sing 
your praises; pay it to eloquent orators, and send them forth for the 
purpose of bringing votes to you, and no complaint is made. 

I do not mean to say, nor has the English law said, that there may 
not be proper uses of money, that expenses may not be paid, and there 
should be some understanding about it. I do not say that you may 
not contribute to men who are giving their time to elections to pay 
their expenses when they make campaigns. But the idea that money 
may be used in any way, that it may be used on the press in any way, 
that it may be used on workers in an election, that if may be used ov 
primaries, and that hundreds of thousands of dollars may be used in 
a campaign, and that it must be used, and that men who do not con- 
tribute are mean, is to be condemned. Anybody that does not think 
such practices will produce just such a case as this of Mr. CALDWELL 
does not know the American people. Public sentiment must be 
changed on this question ; but there is no use in breaking down the 
laws of the country; there is rio use in making another Constitution ; 
there is no necessity to say we will not obey the law as it is written. 
At the next session of Congress we may pass a law against bribery. 
Let that be discussed and passed, and it will have this effeet; and let 
the press prociaim against the use of money at all in elections. Let 
those who are strong and popular in their States and have been bon- 
ored by their constituents stand up and say that they will not con- 
tribute and that money shall not be contributed to their election, aud 
that they will not have an election if money is used. Let aneffort be 
made in the right direction. But to accomplish this you do not want 





cause Mr. CALDWELL would not stand this black-mail. What does Mr. 
Ciarke say with regard to it? He says that after the decision of his 
friends had been made that he was not to be a candidate, that he 
could not succeed, Mr. CALDWELL proposed to pay his expenses, and he 
indignantly refused ; that he made nosuch arrangement; that he had 
no power to make any arrangement to help CaLtpWELL; that his 
friends left him and he had none; but that . told CALDWELL that 
Stevens was a friend of his, and that Stevens and CaLpWELL had 
some arrangement. He admits that he came here and attempted to 
collect money under that arrangement, and finally admits that he 
was to have the money himself. That is the testimony. Clarke swears 
in the first place that he had no contract with CALDWELL, but had it 
fixed up by a go-between, and because CALDWELL would not come out 
with $15,000, we have this prosecution. 

These are the three leading men in the transaction. There is one 
othe irnene, Let us look at Anthony. Anthony was a life-long 
enemy, a8 he himself admits, of CaLpweLL. What does Anthony 
say? That he had conversation with CALDWELL about supporting 
him. Anthony was a newspaper man, and he says that CALDWELL 
offered for his support to pay him after the election $5,000; that he 
refused to take the $5,000 on tick, but if CALDWELL had paid him the 
$5,000 he would have supported him. He says he was ne to 
negotiate for $5,000 to support CALDWELL. So that, in slang lan- 
guage, he was “on the sell,” and wanted $5,000, and would have 
supported CALDWELL for that amount. There you can see the ma- 
lignity of this man. 

It is a mistake to say that Anthony corroborates the statement of 
Carney as to the transaction with Bayers. The report says that An- 
thony testified that CALDWELL admitted to him that he had agreed to 
pay Bayers $2,500, and that Carney stated the same thing. Carney 
does state that. Anthony does not state it. Anthony, in an angry 
conversation with CALDWELL, told him that he had raised the price 
of Bayers on him by telling Bayers his vote was worth $5,000 and in- 
sisting that Bayers should demand $5,000 ; and all the evidence shows 
is that CALDWELL denied that he had raised the price on him, from 
which Anthony inferred and testified that the price was $3,000—not 
$2,500, but $3,000—because CALDWELL denied what he said, that he 
had raised the price on him, and then he said that the price was 
what Bayers stated to him—$3,000. That was the admission of CaLp- 
WELL, and that is put in as a corroborating circumstance to sustain 
Carney upon the only point on which he is not contradicted. On 
every other one he is contradicted. 

This testimony comes to us in this way. The men who testified 
to it were a part of the lobby. If there was money distributed, they 
were the men who distributed it, who saw it and knew it, and were 
of the transaction. They implicate a large number of persons in this 
transaction ; men that we have no means of knowing how they stand. 
They deny it. It is said by the committee that the parties incnlpated 
deny it. Hereare A, B, and C,stating that they were a part of the cor- 
rupt transaction, that they were lobbying, that money was used, that 
they were engaged in this fight, that they were helping it through, 
all except Anthony. He did not engage in it, but was willing to do 
so for $5,000. All these men, we know from the testimony, were en- 
gaged in these transactions. They accuse CALDWELL and many others, 
and Mr. CALDWELL and the others deny the accusations, and but a bare 
majority of your committee believe them. 

Now, can you say in this condition of things that a case has been 
made for the action of this Senate for expulsion? I do not believe 
there is a Senator who can say that upon this question of bribery Mr. 
CALDWELL has had a fair trial. Ido not believe there is a Senator 
here who will not admit that this book is full of hearsay and irrele- 
vant testimony. Ido not believe there is a Senator here who will 
pretend that as to any particular case the facts have been developed 
so that he understands them; and, remark, bribery must be proved ; 
it cannot be presumed. I do not believe there is a Senator here who 
can say it is proved in a single instance. It is simply assumed with- 
out proof. Ido not believe in establishing a precedent whereby a 
question of this kind, that is so peculiarly within the jurisdiction of 
a court and jury to find the facts, where all parties can be heard, 
should be brought here and be disposed of on hearsay testimony, and 
brought here by men who were engaged in the transaction and got 
mad use they did not get more money, and who then undertake 
to unseat this man for that reason. There is testimony in this record 
that Governor Carney threatened to unseat Mr. CALDWELL for griev- 
ances, There is much feeling on his part. There is testimony in this 
record with regard to Clarke that he came here to get $15,000; and 
the committee report that because he did not get it, he instigated 
these proceedings. He appears as a witness in many places in this 
reco There is testimony in this record that every prominent wit- 
ness on whom any reliance is p!aced.was a mere particeps criminis if 
there was crime, and is now testifying against his associates. That 
is the condition of things. I do not say that that should exonerate 
CALDWELL, but I do say that it is a case that should be tried by a 
jury who know the parties. I could judgo of this better if I were a 
Kansas man. I should like to hear the ator from Kansas who is 
not implicated in the matter give us some statement as to the char- 
acter of these men. I hope we shall hear from him, so that we can 
jud e of their credibility if any Senator is inclined to vote upon this 
evidence. 

Remember, Senators, if yon vote to expel this man, or put him 
out in any way, you must vote affirmatively on the facts here pre- 
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to convict a man on doubtful testimony, you do not want to convict 
a man by the assertions of co-conspirators that he has committed a 
crime, and that upon hearsay which is denied by a large number of 
citizens, and you cannot tell who is the most trustworthy. Do notcon- 
vict a man for using money in the same line and where there is no 
moral distinction between what he has done and what others have 
done; but do as has been done since the common law has been in force: 
if there is an evil that is likely to demoralize the country, proclaim 
against it, legislate against it, and then enforce your laws, and you can 
then act as honest judges, men who can say, “ We have administered 
the law.” What Senator here, upon hearsay testimony that he never 
heard, that is reported in this book, full of spleen and malice and self- 
ishness and spite ; what Senator, I say, can take up that book and say, 
“Upon that I will pronounce judgment upon this man; I will convict 
thisinan because politics are getting too corrapt?” What Senator can 
say that and reconcile it to his conscience? I tell you, fellow-Senators, 
that CALDWELL hasonly done in a little exaggerated degree what is too 
prevalent in this country. I believe that the American people are going 
to be waked up to this question of using money in elections. I believe 
it must and will be stopped. I believe the time will come when it 
will be regarded improper for a candidate for the high place which we 
oceupy to pay so much attention to primaries and pay so much atten- 
tion to conventions, to pay so much attention to details, to make so 
many promises of appointments to office, to hold out so many induce- 
ments. I believe the time will come when such means and the use of 
money will be condemned. 

I think that the CALDWELL case will not be withont its good effect. 
I think the malice of Clarke and the vengeance of Carney will do some- 
thing toclearthe atmosphere ; but I do not believe it will make us pass 
the resolution of this committee in violation of the plain law; I do 
not believe it will make us pass a resolution of expulsion upon doubt- 
ful, hearsay evidence, when we read in the Constitution that no man 
shall be convicted without due process of law. We remember that a 
fair trial has been the pride of our race from time immemorial ; that 
a fair trial is the boast of Americans; that we have provided for it in 
our Constitution; that States put the principle in their constitutions. 
Shall aSenator of the United States be denied a fairtrial ? Shall he not 
be confronted with his accusers, the jury that are to pass upon the facts ? 
May not that jury see the witnesses? Must he be tried on deposi- 
tions? Isay that fair trials are the boast of our free institutions. Let 
us preserve that; it is useful; let us preserve asystem of fair play and 
fair trial. It is useful. If Kansas believes this man guilty of bribery, 
she has it in her power to send us a record at the next session upon 
which there will be no doubt. 

But what do the committee say? They say this man was as much 
sinned against as sinning. What! a man who is to be branded as a 
felon, and expelled from this presence, and carry the mark of Cain 
through all his life, as much sinned against as sinning? I want to vote 
against a man who has sinned more than be has been sinned against. 
I want to vote against a man that has sinned more against the laws 
and the Government of the United States than he has been sinned 
against. If he is a criminal, if he has committed bribery, why talk 
about sinning against him? Why talk of sinning against a man with 
suflicient intelligence to hold a place in these halls, or to get here? 
Why talk about sinning against him if he is guilty enough to expel 
from this presence? If I am called es to vote on the question 
of expelling any man from these halls, 1 will obey the laws and my 
own conscience. I will not, by any outside pressure or influence, 
vote to expel a man that I am not satisfied beyond a reasonable doubt 
is guilty of the offense. I think the rule suggested by the Senator 
trom New Jersey was admirable. I think the question of expulsion 
should never be considered except upon a record of conviction, or the 
notorious fact of committing an offense upon which there could be no 
doubt. I think that one or the other should occur, and that we should 
not usurp jurisdiction in a doubtful case when we do not havethe wit- 
nesses before us; where there is nothing like a fair trial; where not 
half the Senators have read the testimony. I tried to read it twice. 
I cannot judge of itas I would if I saw asingle witness. I know 
that it has embarrassed the committee; it has divided them as nearly 
equal as they could be. 

This is not the case for such a sacrifice. I believe, as alawyer, that 
before any court, upon this testimony, with twelve honest men in the 
box, I care not what their feelings might be when they entered the 
jury-box, they would acquit. I would undertake to defend upon this 
testimony ; there would not be much of it in, I know, because most of 
it would not be admitted ; but for what legal testimony could get in be- 
fore a jury, I do not believe they would be called upon to leave 
the box. I have had some little experience in trials by jury; I have 
acted as prosecutor, and I have defended; but never in my life did I 
hear a proposition like this advanced as in the case of Spriggs’s testi- 
mony. He is called to prove the declarations of T. J. Anderson. The 
foundation is laid by asking if Anderson was a friend of CALDWELL. 
The witness testifies that Anderson was a friend of CaLpwELL. Then 
they go on and allow him to say what this other person, Anderson, 
CALDWELL’s friend, said; these statements are allowed to be given in 
evidence—conversations between third parties, with whom CaLp- 
WELL had no connection. The fact that he is a friend of CaLp- 
WELL is sufficient to make his declarations evidence. Three-fourths 
of the whole book is from declarations received from men who quali- 
tied themselves to testify by swearing that the declarations they were 
going to detail were made by a friend of CaLpweLt, It may be well 
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to look at asingle case. If I can turn to Spriggs’s case, I think it will 
illustrate the whole matter: 


Question. Now, Mr. Spriggs, state to the committee what you know, if anything, 
in regard to the use of money, or other corrupt means, ou the part of Mr. CALDWELL 
to procure his election. 

nswer. Personally, I don’t know anything directly of my own knowledge. 
evetien. Let us see how, when you come to it. hat do you know about it? 
swer. All I know is what other men told me who talked about it. 

a: Whom did you have conversations with in regard to it? 

nswer. I had conversations with quite a number of men—with George Smith, 
that these other gentlemen have testitied about, and Len. T. Smith. 

pees. What was the conversation with Goonge Smith about? 

nswer. It was in regard to the election of Mr. CALDWELL. 
Question. Was it in regard to the use of money? 


That is not leading, of course! 


Answer. Yes, sir; some of it was. 
Se. In what capacity was George Smith there ? 

nswer. George Smith was there working for the election of Mr. CALDWELL. 
eee Was he a prominent friend of Str. CALDWELL ? 

nswer. He was a very active friend, I will say. 

Question. Was he recognized there as one of Mr. CALDWELL’s active friends ? 

newer. Yes, sir. 

The CHAIRMAN. Now it will be for the committee to say whether a foundation ig 
laid for introducing Mr. George Smith's statements, taken in connection with what 
has been said before. 

The er being put, the committee concurred that the statement should be 
received, 

They got a heap of testimony in that way. He was known as an 
active friend of CALDWELL. Where does this come from? From 
Spriggs—Carney’s man Spriggs—who was a friend of CALDWELL when 
Carney was, and an enemy of CALDWELL when Carney was. Do you 
want that for a precedent to try a man by? Do you want men to 
come here, and have one loafer swear that he heard another loafer 
say something—if they be loafers; Ido not say they are. Some of 
them hosel: themselves to be pretty rongh characters. There is 
Carson, who figures largely in the report. He got a thousand dollars 
to give another man, and put it in his own pocket! Such men have 
cou Versations among themselves of which Mr. CALDWELL knows noth- 
ing, yet he is to be held responsible for such idle or vicious talk. 

The idea of the Senate being competent to try any such proceeding 
as this is utterly out of the question; you cannot get at the truth of 
it. You violate law and your own conscience by trying to get at it 
in any way, and it will degrade you to put this man out in this way 
when every soul in Kansas knows he is a better man than any one of 
his persecutors. 

Mr. ALCORN. Will the Senator allow me to call his attention to 
a page of testimony? He seems to be at a loss for any testimony 
upon the point. I refer him to page 380. I read from the testimony 
of Chester Thomas, who was not a member of the legislature. The 
question was asked him, “ Were you authorized to negotiate for Mr. 

teele’s vote?” Mr. Steele being a member of the legislature. He 
said he was. Then this followed : 


Sane, He authorized you to negotiate for his vote? 

nswer. Yes, sir; he offered his vote; we had atalk about it. I got acquainted 
with him before the first ballot. He said nothing about negotiating his vote for 
money before the first ballot. I think I got uainted with him at Mr. Clarke's 
room. He introduced himself as coming from the adjoining county in Peunsylva- 
nia to where I came from. [introduced him to Mr. Clarke before any ballot. Be- 
tween the ballotings he offered to negotiate his vote. He said they were selling 
their votes for money, and he might as well put in as anybody. 

—— Did you have any conversation with Len. Smith about it? 

nswer. I went to Len. Smith aud Mr. McDowell, and I may have spoken to 
others, but them in particular. 

Question. What did you say to Len. Smith or Mr. McDowell ? 

Answer. I think the first I said was something like this: to ask if they wanted 
more votes, They said they did, and then [told them my business, and Len. Smith, 
I think, did not stay or remain long at the time at all; [ think he turned around 
after I told him what would be required for a vote that was opposed to Mr. CaLp- 
WELL. 

uestion. What did you tell him would be required ? 
nswer. Eight hundred dollars. Mr. Steele had asked a thousand, but he had 
1 to $800 before I went away 
a Did you tell him he could have Mr. Steele’s vote for $800? 
nswer. I did not mention Mr. Stecle’s vote at all. 
sane. Well, the vote of a member. 
nswer. I told him a member that had opposed them—— 
Question. Would vote for Mr. CALDWELL for $800 ? 
Auswer. Yes, sir; through to the end. 
uestion. What did he say # 
newer, Mr. Smith turned around and said Gay could get all the votes they 
wanted now, as though they were confident ; he said they could get all the votes 
they wanted for $500, or in substance like that. Then I talked with Mr. McDowell 
a little more by ourselves. 

Question. Did Mr. Sinith go out then ? 

Answer. He turned around ; he was in a crowd. 

Question. Did he leave you in conversation with Mr. McDowell # 

Answer. Yes, sir. 

— What did he say? 

uswer. In talking over he seemed to want to know the name. I did not tell 
any name, I do not think he inquired directly for it, but before he got through 
Steele's name was introd and I catched at it in a moment ; I saw in a moment 
by the expression that he been treated with. I did not still mention his namo. 
I = it entirely back. I listened to it and ascertained that he was committed to 
Mr. CALDWELL, and that he had received the money. 


By Mr. CARPENTER : 


uestion. What did he pr? 
nswer. I cannot tell; only I became satisfied from the conversation that hoe 
was committed, and how much money he had, and that he had not voted as he 
agreed. We did not dwell long after that. 
By the CHAIRMAN: 


Saas. You said that Mr. Steele had not voted as he agreed t 
nswer. He had not voted as he agreed to at all. 
Question. When did you ascertain that? 
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Answer. While talking with Mr. McDowell there. 
Question. What did Mr. McDowell say about it? Come as near as you can to 
stating what he said. 
Answer. I do not think he talked very plain, only that Steele was their man, and 
he comp! of his not voting as he agreed. 
Question. Did he tell you or give you to understand from his conversation that 
Mr. Steele had received money 
Answer. I understood it distinctly, that is, to my own satisfaction, while he did 
not say he gave it to him, or this, that, or the other amount; but I learned that he 
had given him the amount. 
uestion. How much ¢ 
Answer. Just $500; and as soon as I learned that, we separated pretty quick. 
We did not talk a great deal about it afterward. I learned that—— 
Question. This conversation occurred between the two votes ? 
Answer. Between the two ballots. 
— Was it the evening before or the morning of the joint convention ? 
nswer. I should think it was the morniug of the joint convention. It might 
have been in the evening; I rather think I met him twice. 
Question. Was that all that passed between you and Mr. McDowell? 
Answer. Yes, sir; we were together some little time. 
Question. Did you see Mr. Len. Smith afterward in regard to it? 
nswer. 1 do not think I did. 
uestion. Did you have any conversation with him about it? 
nswer. It strikes me that the name of Mr. Steele came up that day some time 
with Mr. Smith—I do not know but it might have been Mr. McDowell—and he 
thought he would vote right in the end. 
Question. Which was it, Smith or McDowell, made that suggestion ? 
Answer. I cannot tell. It was my impression, and I have thought of it consid- 
erably since, and am inclined to think it was Mr, Smith. 
Question. Did Mr. Smith state that he thought Mr. Steele would vote for Mr. 
CALDWELL in the end? 
Answer. It might have been after this. 
Question. Was there any reference in thaf*eonversation to the fact that Mr. 
Steele had been paid? 
Answer. L learned it to my satisfaction that he had been paid, and the amount. 
Question. Was there any reference in that last conversation, which you think 
was with Mr. Smith, to that subject ? 
Answer. Not any to money. 
Question. When be said he thought he would vote for Mr. CALDWELL, was there 
any reference to money ¢ 
Answer. I do not think there was, but the question of his final vote was men- 
tioned incidentally. : 
Question. After you had learned from Mr. McDowell, as you thought, that 
Steele had received $500, did you go back and talk with Steele ? 
Answer. I did directly. 
Question. What did he say? 
Answer. He said, “I told you not to mention my name.” I answered, “ I did 
not mention your name at all, Mr. Steele; I was very careful ;” and I talked to 
him, maybe, with a little warmth. 


By Mr. CARPENTER: 


uestion. Tell the conversation. 
nswer. I says to him, “ You are already sold; you have got the money in your 
pocket, and you have not voted as you agreed to.” 


By the CHAIRMAN: 


Question. What did he say ? 

Answer. I cannot tell you much about it. I guess I repeated this right along. 
es made this reply: ‘“‘I told you not to mention my name.” That is as I remem- 

r it. 

Sarees Did he deny that he received the money ? 

nswer. He did not deny it at all nor acknowledge it directly. He turned and 

said, “ L told you not te mention myname.” 

Question. And you said you had not? 

Answer. I said, ‘I did not mention your name, Mr. Steele ; your name came up, 
and of course I listened to it, and I know you are already sold, and, sir, this is no 
way to do business.” 


Mr. STEWART. That illustrates it perfectly. In the first place, 
it is not very reasonable that Steele would engage him if Steele was 
already bought. This man tells his own story. Who is testifying 
falsely ? Does anybody know who Chester Thomas is, or what credit 
he is entitled to? That is the kind of evidence presented here. You 
prove that CALDWELL is guilty of bribery by a conversation between 
Chester Thomas and Steele, wherein he swears Steele sent him and 
he went to Len. Smith, who is alleged to be the principal man in 
the transaction, and he put him off with a casual remark that votes 
were not worth more than $500. Could you tell whether that was a 
mere bluff remark of Len. Smith’s or what he meant unless you saw 
the witnesses on the stand and saw their manner? Len. Smith does 
not negotiate. He goes there and gets foiled. He has told this story, 
and he comes here and tries to make it good by hearsay, with which 
CALDWELL is not connected in any way. Now Mr. Steele comes for- 
ward and denies the whole transaction. Here is his testimony deny- 
ing it under cross-examination. I do not know who Mr. Steele is. 
Mr. Steele may have been a great deal the better man of the two; 
and when on the stand he denied it all. Now, how can you predi- 
cate action upon that? You have not connected CALDWELL with it ; 
it was a conversation among others. It was a conversation on the 
part of a man who commenced to do dirty work. Who was Mr. Ches- 
ter Thomas? Who has he written himself down to be in his testi- 
mony? A briber—a negotiator for bribes. He says that Steele came 
to him to negotiate his vote; he went and attempted to do it. 

I am stopped in this argument that this testimony may be pro- 
duced, and it is the best you can produce—a man that is referred to 
here confessing himself infamous. If what he says is true he could 
be convicted of attempting to bribe under any decent statute of any 
country covering the ordinary cases of bribery. He is the agent of 
Steele to get a bribe for Steele ; he gets bluffed and comes here and 
condemns the Senator. That will not do; that is “too thin ;” that is 
sorry stuff. Come with one decent man who knows the facts, come 
with one man with clean hands before you lay hands upon a peer in 
this body. Let something come from some man who was not engaged 
in bribery or black-mail. If Chester Thomas would be the agent of 
Steele to negotiate his vote, he would be the agent of any conspira- 





tor to drive CALDWELL from his seat. If upon such trash as that a 
Senator is to be accused, if that is evidence, beware that evidence be 
not manufactured in your own case that it is reported that members 
of the lobby are selling every day all hands, men that they dare not 
speak to; and when they are engaged in that business their conver- 
sations and declarations are certainly valuable. I know a very re- 
markable case; my friend from California will remember it well. 
We had in California in early times, when I was a citizen of that 
State, a judge of great ability. He had his faults. He was a gener- 
ous, woe man, who dealt out the law with a degree of power and 
fairness that made him a great reputation. There was a certain 
broker who was in the habit of selling him. He would sell him to 
both sides. He was supposed by the judge to be a man who had 
nothing to do, and who was harmless. He would go to one side and 
say, “Now, for $1,000 or $5,000 I think I can help you; and if Ido 
not succeed I will not charge you anything.” He would make the 
same arrangement with the other side. Then the case would have 
to be decided one way or the other, and he would go and collect his 
money from whichever side won. He kept that thing up for years, 
and finally he died suddenly. From his papers these facts appeared. 
This business continued up to a time just previous to his death; and 
the judge had come to be regarded as corrupt by the people. These 
cases had been talked over, and his reputation was very much in- 
jured. I met him frequently. He did not know why people talked 
about him as they did. In fact, the members of the bar did not know 
where it came from. They would argue their cases before him with 
no want of faith. The man would never go to the lawyers; he would 
keep away from them ; but he went to the clients. This sapped the 
judge’s reputation, and but for the accidental death of that man, and 
the uncovering of his papers, that judge would have gone down 
branded as having been bribed in all those cases. 

It is very easy to get up outside conversations and implicate the 
character of any man. I tell you, beware of hearsay. I tell you that 
it is not enough that a man says that this wan’s declarations that he 
is going to testify to shall be received to brand a Senator. Suppose 
a case is being investigated of the misconduct of a Senator on this 
floor. A witness presents himself and says that John Doe made such 
declarations. Who is John Due? A friend of the Senator. Can he 
then go on and repeat the statement? But the case which the Sena- 
tor from Mississippi puts is the case of a self-convicted criminal, 2 man 
who has no more sense of right or decency than to first become the 
agent of a member to sell his vote and then come here and testity to 
it with a great deal of gusto, as if there was nothing wrong in it; 
and that is the kind of testimony. I thank the Senator from Missis- 
sippi for illustrating it. This book is full of it. 

Mr.ALCORN. The Senator will allow mea word. Lagree thatthe 
book is quite full of it, showing the character of the lobby of the leg- 
islature of Kansas. He cannot expect me to go to secluded virtue to 
find testimony sufficient to delineate vice. I can only get those who 
mingle in the vice and bring them here and show them to the Senate 
that they may judge of their character. 

Mr. STEWART. I suppose that Chester Thomas is the only man 
that hates vice, but does Chester Thomas connect Mr. CALDWELL with 
it? If we can only go to those who mingle in the cess-pools, and they 
are not able to swear that CALDWELL had anything to do with it, if 
that is all you can bring here, all of it—— 

Mr. MORTON. Has the Senator read the volume ? 

Mr. STEWART. Every word of it. 

Mr. MORTON. Then the Senator knows that Mr. CALDWELL was 
connected with it from begiuning to end. 

Mr. STEWART. I do not know from that volume that he is 
connected with any case of bribery. I do not believe from that 
volume that he is. I believe from that volume that he went into 
polities an honest business man, that he was ambitious, that he was 
surrounded by Clarke, and by Carney, and by Spriggs, and by 
Anthony, &c., and that they robbed him of his money. 

Mr. FERRY, of Connecticut. Will the Senator allow me to read a 
few words from Mr. CALDWELL? 

Mr. STEWART. Yes, sir. 

Mr. FERRY, of Connecticut. It is on page 55,in the testimony of 
Spriggs. Mr. Spriggs is testifying to w conversation between him- 
self and Mr. CALDWELL: 


Question. Was anything said in that conversation about the use of money or 
necessity of paying money for votes ? 

Answer. I will just tell you what Mr. CALDWELL said to me about it. He asked 
me if I knew any members of the legislature that could be influenced by the use 
of money for their votes, and I told him that I knew two members, I believed, that 
had the reputation of having been influenced in their votes on former occasions. 

—— What did Mr. CALDWELL say in reply to that ? 

nswer. He said if I found any members that wanted a little money for votes, 
to send them to him and to Len. Smith. 

— Was that all that was said upon the subject? 

nswer. Mr. CALDWELL said there was another class of high-toned gentlemen 
there in the legislature that would not sell their votes, but they put it in this 
way: that they had been to a pretty heavy expense in carrying their election, 
and they would want their expenses paid, and, if I met with any of that class, 
to send them to him or to Len. 


Does not that testimony make Len. T. Smith the agent also of Mr. 
CALDWELL, and all that he said and did proper and legitimate evidence 
inst Mr. CALDWELL? 
Mr. STEWART. I thank the Senator from Connecticut for that 
suggestion, and will illustrate it by calling on oneof the membors of 
the committee who knows that Mr. CALDWELL was at home sick at 
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the very time that conversation was reported to have taken place, 
as proved by the testimony of two witnesses. 
Mr.CARPENTER. Two witnesses, whose testimony is found in the 


record, testify that on the day fixed with such particularity by this || 


witness as the day when he conversed with Mr. CALDWELL, (for he 
fixed it by reference to the day of the election, knowing it was exactly 
one week before the election,) Mr. CALDWELL was sick at Leavenworth, 
and one of these men was his physician, 

Mr. MORTON. Mr. President, this is an attempt to break the force 
of a positive statement by trying to prove by somebody else that the 
witness must have been mistaken in the particular day when the 
conversation occurred, it having occurred pretty nearly two years 
before the witness gave his testimony. That is a fair illustration of 
the technicalities and the quibbles that are resorted to to break down 
this testimony. 

Mr. STEWART. I do not care about technicalities. f take the 
mass of this testimony as it stands. I take Spriggs as a specimen. 
Spriggs swears that he was a friend of Carney ; went there as such 
at the request of Carney, and, when Carney directed him, he went in 
with Carney to carry out this transaction. If there was anything 
wrong, he was part and parcel of it. If there was any corruption, he 
was partof it. Itis very easy to swear to declarations. I tell you the 
impression on - mind is that there were a party of men who had 
come to the conclusion that they would defeat CALDWELL unless they 
could black-mail him. 

Mr. CARPENTER. Will my friend allow me to suggest another 

roint ? 
: Mr. STEWART. Certainly. 

Mr. CARPENTER. It also appears in evidence that this same wit- 
ness was examined before the investigating committee at Topeka, 
and questions were put to him which called for this conversation 
with CALDWELL, if he knew of any such conversation, and he omit- 
ted to state any such thing; and that was just six months after the 
conversation must have taken place, and at that time he did not rec- 
ollect it, but eighteen months after his recollection is perfectly dis- 
tinet—so distinct that he can fix the day ; and when the day is fixed, 
two men swear that Mr. CALDWELL was away at Leavenworth, sick 
in his bed. 

Mr. STEWART. Is that a technicality? I tell you, these fast wit- 
nesses will arrange their stories every time. A man who will, at the 
dictation of another, enter the lobby and do what he swears he knows 
is criminal, will mend his oath and swear again. There are other 
parties who have had several swears in this record. Mr. Clarke comes 
every time there is a necessity, and he appears and re-appears. If 
CALDWELL is convicted on this record, it will be a disgrace to all ju- 
dicial inquiry ; it will be a denial of a substantial right guaranteed to 
every citizen of this Republic, to have a fair trial before his accusers 
on legal testimony. ‘ 

Ihave not come to this conclusion hurriedly. I have read this 
testimony twice, every word of it. I have looked over these wit- 
nesses and their motives as carefully as I could. They may have 
given money to legislators, some of this crew, for the purpose of tak- 
ing the curse off; but my opinion is that CALDWELL was sinned 
against by Carney, Clarke, and others, and that they had all this talk 
at Carney’s hell neastbens they talked freely of the use of money 
when they were putting it in their pockets, and that brings me to the 
$7,000, which I had almost forgotten, and which was mentioned so 
graphically by the Senator from Pennsylvania. 

A day or two before the election, when the excitement was running 
high, a witness, whose name is Comstock, I think, swears that Carney 
became dissatisfied with his $15,060 and wanted then to become a 
candidate, and there was a little flutter in the camp. Carney had 
got inside and had all the secrets, and he consulted with bis friends 
to know if it was time for him to come in and carry off the prize. 
Just at that very unfortunate time Len. Smith drew, in favor of 
Thomas Carney, a check for $7,000. The check appears here in this 
book with Carney’s indorsement on it. T.J. Anderson had it cashed. 
Anderson swears that he gave that money to Carney. Len. Smith 
swears that it was for Carney. The check was drawn in favor of 
Carney. What does Carney say? That it was used to buy members 
of the legislature. That was his idea. He says that the money was 
brought and put in his back room, and then he said, subsequently, 
that it was stolen. 

Mr. MORTON. How does Len. T. Smith explain that he came to 
give that $7,000 check to Carney ? 

Mr. STEWART. Because Carney was going to become a candidate. 

Mr. MORTON. That he would not stand by his agreement ? 

Mr. STEWART. That was it. 

Mr. MORTON. To show that my friend does not understand this 
testimony at all, according to his own statement, allow me to refer 
yo - to the narrative given by Len. T. Smith, Mr. CALDWELL’s 

riend. 

Mr. STEWART. What does he say about it? Can you not state 
that without reading ? 

Mr. MORTON. I can state it without reading it. Mr. Len. T. 
Smith swears unconditionally that when he went there he offered to 
Mr. Carney the $7,000 to pay his and as a condition that he 
would not become a candidate, and he swears two or three times over 
that that was all the money that be knew about being used in that 
election, and he presents that as the sole consideration and the sole 


payment to and contract with Carney. After being examined for | 








two or three hours, just as he was about to go off the stand, he 
dropped a remark that was taken hold of by the committee; he was 
pressed to explain the remark, and then he came out and revealed 
the fact that before that time there was a $15,000 contract, which 
falsified his testimony ; there is where the perjury comes in. 

Mr. CARPENTER. Will my friend from Indiana allow me to in- 
terrupt him a moment? The precise question now being discussed 
by the Senator from Nevada is whether this $7,000 was paid to Car- 
ney or not. The Senator from Indiana, instead of stating what Len. 
Smith says upon that point, proposes to show that Len. Smith swore 
falsely on some other point. 

Mr. MORTON. If I was willing to take up the time of the Sena- 
tor from Nevada I could show that my friend from Wisconsin has 
not helped him out a bit, but has only got him in. 

Mr. CARPENTER. You have not helped him in. 

Mr. STEWART. Not a bit. If the Senator has shown an incon- 
sistency in the statements of Len. Smith, it is nothing more than [ 
expected. I do not believe anything these fellows say abont that 
money ; I believe they got it among themselves. The fact is, that 
Len. T. Smith drew his check in favor of Carney ; there is no doubt 
about that; and when he is pinned down, although he may have 
squirmed around a little to keep character with Carney, he says Car- 
ney got the money. Carney indorsed the check in the regular course 
of business. 

Mr. CARPENTER. The regular course of that business. 

Mr. STEWART. It was drawn in bis favor, and he wonld naturally 
have to indorse it. Len. Smith says he got it. Does anybody believe 
that that gang of thieves gave up one cent of that $7,000 ? 

I was showing that Carney was not to be believed. My friend from 
Indiana comes up and shows that Smith is not to be believed, and I sup- 

se he would argue that Anderson was not to be believed. The fact 
is, Smith drew the check and gave it to Anderson, and then he closed 
the book, and when the check came back it would make no difference 
what was done with the money; it would bea plausible claim against 
CALDWELL. Does anybody believe that was not a black-mailing per- 
formance among those fellows? If you discredit them all, how can 
you credit Carney? This explanation is worse than anything else. 
He seems to intimate that the Doniphan County delegation got it, 
but his explanation makes him a briber of the worst kind. He says 
that he indorsed that check drawn to him for the eens of buy- 
ing the Doniphan delegation. That is the effect of his testimony. 
He would rather have it that he bribed men; he, aman who had been 
governor of the State, would rather stand charged as the briber, the 
man through whom the money was drawn to bribe a delegation; he 
would rather swear to that infamy than admit that the $7,000 was 
received by himself. 

Mr. MORTON. Suppose the Senator is correct in his statement ; 
what is the effect of it ? 

Mr. STEWART. That it was one of the most thoroughly scientific 
black-mailing operations I ever heard of, and that they returned it to 
CALDWELL as a check for expenses to bleed him further. 

Mr. MORTON. Will the Senator allow me a word right there ? 

Mr. STEWART. Certainly. y 

Mr. MORTON. If the Senator is correct in his statement, the bribe 
paid to Carney was $22,000 instead of $15,000. If Carney is correct 
in his statement, and Anderson is correct in his repeated confessions 
about it, Carney only got $15,000, and the other $7,000 went to the 
Doniphan County delegation. So far from black-mailing CALDWELL, 
they sent for Carney repeatedly, and brought him by repeated invita- 
tions to Topeka. They opened the negotiations every time and they 
brought the whole thing about, and there is Len. T. Smith swearing 
to is Wanelt--nene own witness. i 

Mr. STEWART. That shows the position the Senator occupies. 
He says that Carney, so far from black-mailing anybody, was sent for 
to come to Topeka. Does he find it necessary to compel Carney to 
conviet CALDWELL? Carney not black-mail anybody! On the very 
threshold he demanded $15,000 as black-mail, and got it. He stamped 
himself as a black-mailer at once. Tell me that when a man has taken 
$15,000 of black-mail, and then pro to break the engagement, and 
a check for $7,000 is offered, he will not take it! That is too absurd. 
Of course Carney got every dollar he could, and the committee them- 
selves say that Clarke, because he did not get the same, brought this 
prosecution before the Senate. 

Mr. ALCORN. Will the Senator allow me? 

Mr. STEWART. Certainly. 

Mr. ALCORN. We are in search of light, and I know the good 
nature of the honorable Senator is inexhaustible. , 

Mr. STEWART. I am giving the gospel on this question. [Laugh- 


ter. 
ae ALCORN. I desire that, and therefore I may be pardoned for 
presuming to read from page 4 of the report: 


It is farther shown that three or four days before the election took place Mr. 
CALDWELL's agent went into the banking-house of Scott & Co., at Leavenworth, 
and drew the sum of $10,000 upon Mr. CALDWELL’s check, for the avowed purpose 
of taking the money to Topeka by the train that morning, which was given as the 
yenssa fr presenting the before bank-hours. Mr. Jacob banker at 
that at nine o'clock in the evening before the election took 


co—— 
Mr. STEWART. I have read that report. What do you want to 
say about that ? ; E 
r. ALCORN. Presuming on my friend’s patience, I will read a 
little further ; 1 trust he will hear me out: 
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Dr. Morris, of Leavenworth, a very active friend of Mr. CALDWELL, drew $5,000 
from his bank, and that Judge Crozier, of Leavenworth, an influential supporter 


of Mr. CALDWELL, and then at a laboring for his election, drew $1,200 from 
the bank after banking-hours, at 
to Mr. Smith. 


Mr. STEWART. What inference do you draw from that? 


Mr. ALCORN. [ submit, with the Senator’s permission, that hav- 
ing shown that these large sums of money were drawn just ae 
’ 


the election of Mr. CALDWELL, at the time all this bribery is charg 


having traced the money in the direction of Topeka, Mr. CALDWELL 
being the only man living who could tell the committee precisely 


what became of that money, where it went to, and for what pu 


it was appropriated, he contents himself with closing his mouth and 


refusing to be interrogated by the committee on that subject, he be- 
ing, I say, the only man who could have explained it, and he refuses 
to explain it, except by the general declaration that it was used in 
his private business. hen I have oye and found stolen goods 
in the possession of the holder, and he is called upon to explain the 
manner in which those got into his possession, if he fails to ex- 
plain it, he is chargeable with the crime. 

Mr. STEWART. Now I am glad that interruption is made. That 
shows the character of the Senator’s mind, and how he is disposed to 
deal with this case. In the first place, this was CALDWELL’s own 
money ; 80 the parallel of stolen goods does not hold. 

Mr. ALCORN. Ido not pretend to impute anything of that sort. 

Mr. STEWART. If the Senator from Mississippi is found with 
$10,000, and he does not tell me what he does with it, have I a right 
to think he has bribed somebody or committed some crime ? 

Mr. ALCORN. Will the Senator allow me to reply? 

Mr. STEWART. No, I will not allow him to reply now. 

Mr. ALCORN. I will only say that my friend’s instance is not in 

int. 

Mr. STEWART. That shows the character of the Senator’s mind. 
I think if anything is unfair it is the attempt to show that $10,000 
was drawn 

Mr. ALCORN. It shows my friend’s patience is not inexhaustible. 


Mr. STEWART. It is strange that anybody should think it of 


sufficient importance to patch up this case and show that CaLp- 
WELL had drawn $10,000 of his own money; but I was right in the 
point of showing where this money went to; and I was right in the 
point of showing that these harpies were robbing him right and left. 
Clarke swears that his ordinary expenses there were about $15,000. 
Carney’s expenses must have been a great deal more than that. He 
complains that he gave on a former occasion, one witness swears, 
$25,000 to Len. Smith. He is “ going for” CALDWELL, and to drive him 
out of the place, because Len. T. Smith, who, it is said, is a friend of 
CALDWELL, got $25,000 of him on a former occasion to buy the legis- 
lature, and did not buy the oo. I was going on to say that 
they had use for more than $10,000, and every one of them invited 
all his friends. They bad four hundred, five hundred, six hundred, 
or a thousand men at Topeka; board was high, a rich man running, 
and every one of them came in for his share. 

Mr. MORTON. Yon are making it worse than the evidence. 

Mr. STEWART. They went to rob him right and left; that is 
what it was; and then because these men cried for more, more, more 
money, more money all the time, and he fails to respond, the com- 
mittee report that his failure to respond to these harpies brought 
about this investigation. These men, influenced by such motives, 
brought on the investigation to get money. If men would do that, 
would they not fix = case; could they not take this same lobby 
that was eager to be bribed, that was eager for black-mail, could they 
not bring them here for more blood-money? CALDWELL had no idea 
of the character of Carney when he started. It is incomprehensible 
that a man who had been governor of the State should be willing to 
do what Carney did. 

Mr. MORTON. Will the Senator allow me to make a suggestion in 
regard to that evidence ? 

Mr. STEWART. Yes, but do not occupy too much time, for I want 
to make this speech myself. . 

Mr. MORTON. I want to suggest to the Senator in that connec- 
tion, talking about that one $10,000 item, that the evidence shows 
that Mr, CALDWELL’s agent, Mr. Martin, drew $10,000 out of the bank at 
Leavenworth, at nine o’clock in the morning, before the bank opened, 
for the avowed purpose of taking it to Topeka, to Mr. CALDWELL, by 
the morning train, and that was two days before the election; that 
was on Monday, and the final election took place on Wednesday. Mr. 
CALDWELL had it in his power to explain that that money was used 
for private business, but did not do it. On the night before the elec- 
tion, one of his agents and workers, at nine o’clock at night, a gentle- 
man who lives in Leavenworth, drew $5,000 out of the bank. Mr. 
CALDWELL might have explained that Dr. Morris did not get the 
$5,000 for him; but all the evidence shows that he did get it for him, 
and that the banker knew it. On the same night Judge Crozier 
drew $1,200 out of the bank after banking-hours, and handed it over 
to Len. Smith, and during the day, in the day-time, the Kansas 
Pacific Railroad Company paid to Len. Smith, according to his own 
statement, $10,000, making nearly $30,000 received on that day. 

Mr. LOGAN. If the Senator from Nevada will allow me right 
there, ] should like to interpose one word in reference to this testi- 
mony. Iam sorry to hear this statement repeated ; but there is not 
one solitary declaration in all these four hundred pages that shows 
that Dr. Morris drew $5,000 for anybody else except himself. He was 





request of Mr. Smith, which was handed over 





the president of the bank. And further, I say as to Mr. Len. Smith, 
who, the Senator alleges, got $10,000 from a railroad company, and 
alleges it ou the declaration of Mr. Carney—Mr. Len. Smith swears 
positively that it is not true. Further, in reference to this agent the 
Senator speaks of, Mr. Martin, does the testimony show that he was 
the agent of Mr. CaLpwELL? This bank clerk stated that he was 
in reference to the management in his railroad, or some business mat- 
ter; but you have no statement in this testimony anywhere, except 
the statement of that clerk that he understood that Mr. Martin was 
drawing this money to go to Topeka. Nowhere have you a declara- 
tion showing that the money went to Mr. CALDWELL, or that one soli- 
tary dollar of it was ever used, directly or indirectly, in this election. 
Not a solitary statement have you to show that. These are the facts 
that are disclosed. The Senator infers other things himself that the 
evidence does not show. 

Mr. MORTON. One word, if the Senator from Nevada will allow 
me. I wantto say to my friend from Illinois that I think it is im- 
possible for any man to read that evidence and bear out his state- 
ments. They are entirely too sweeping. My friend is mistaken. The 
evidence shows, and leaves no sort of Goubt unexplained, (and it was 
in Mr. CALDWELL’s power to explain it,) that that $10,000 was sent 
there two days before the election for that purpose; there is no expla- 
nation that he wanted money there for any other purpose; he did not 
live there. The evidence shows that Dr. Morris went up from Leay- 
enworth to electioneer for him—he was one of his friends there—and 
that he drew $5,000 out of the bank late at night, and that the bank- 
ers understood what it was for. The $1,200 was drawn by Judge Cro- 
zier and handed over to Len. T. Smith, and Len. T. Smith himself 
was a millionaire, and his check always good; but he wanted Judge 
Crozier to draw the money for him in his name, and he did, and he 
handed it over to Len. T. Smith, and, according to Crozier’s own state- 
ment, Len. T. Smith afterward paid the check. The whole thing 
was conceded ; it was done at night, under circumstances that clearly 
proved it was not fair. And now as to the $10,000 of the Kansas Pa- 
cific Railroad Company. Mr. Anderson drew the money. He says he 
did not know what it was for; but there is the positive statement 
of Len. T. Smith and of Carney that he gotthe money. Mr. Anderson 
gave a false reason for cashing the check at the bank there. He said 
there was no money in the treasury of the Kansas Pacific Railroad, 
a corporation having eight hundred miles of railroad. He afterward 
explained it in another way, by saying that the treasury of the com- 
pany was down in Saint Louis, too far off. There is the positive state- 
ment of Carney as to what Len. Smith told him; and then come the 
statements of Clarke, and of Anthony, and of Carney, in regard to 
what Mr. CALDWELL said about the payment of money on the part of 
the company. Now, take it all together, put this evidence together, 
and it seems to me it is impossible for anybody to doubt that the 
money was paid to Len. T. Smith on that day, making nearly $30,000 
there that was unexplained. 

Mr. CALDWELL had it in his power to explain every bit of it, if 
there was any explanation to it. Mr. CALDWELL made a general de- 
nial of the use of money, but he would not swear to it. Why, the 
Senator himself, if he had occasion to go before a committee to exon- 
erate himself, I know would ask to be put under oath, and he would 
not ask the committee to take his statements upon his honor. We 
have seen that in the case of members of Congress and Senators re- 
cently, who were anxious to be put under the obligations of an oath, 
morally and legally, and did not seek to exonerate themselves by 
making statements upon their honor, It was in Mr. CALDWELL’s 
power to have explained all these things; but here is this converging 
testimony showing nearly $30,000 paid him there on that day ; and, 
taken in connection with the rest of the testimony, it leaves no doubt 
that it was for the purposes of that election. 

Mr. STEWART. Now,I will yield to the Senator from Illinois, but 
I will not yield to the Senator from Indiana again till I have had a 
word to say. 

Mr. LOGAN. Now, I desire to repeat what I said awhile ago to the 
Senator from Indiana, that there is no reason why either he or [ 
should give any color to this testimony that the testimony does not 
give to itself. 1 said to him that he might infer what he had a mind 
to about the use of money, but that the testimony itself did not say 
so, and that is what Iam talking about. Let me see whether I ain 
borne out or not, for I am sure I know this testimony as well as any 
man in this Senate ; I did not read it merely with a pencil in my hand 
to misstate it, but | read it to understand it and state it as it is. In- 


‘ference I will not give; but if the Senator wants to draw inference 


from the testimony he is perfectly welcome to do it, but I state the 
testimony as the testimony is. 

The evidence in reference to the $7,000 is that it was paid to Mr. 
Carney the night before the election, as testified to by Mr. Anderson, 
on a check drawn by Mr. Len. T. Smith to Mr. Carney and indorsed 
by Mr. Carney. The Senator says it was used, and Mr. CALDWELL 
must have known it, for corrupt purposes. He jntimates that. We 
all, at least, ought to be willing to give every man what fairness of 
statement gives him when he is on trial for such an offense as this. 
Does not the Senator from Indiana know that the evidence shows 
that Mr. CALDWELL never knew the fact that that $7,000 had been 
drawn until this committee disclosed the fact? Is not that trae from 
this testimony? I say—— 

Mr. MORTON. Does the Senator ask me that question ? 

Mr. LOGAN. I merely say that. 
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Mr. MORTON. If it is asked of me I will answer. 

Mr. LOGAN. The Senator can answer as often as he has a mind 
to. Iam speaking of what the evidence is. What he may think or 
what others may think is not what I am talking about; I am talk- 
ing about the testimony. He says that Mr. Len. Smith got the $10,000 
from the railroad. Let us see whether he did or not. Mr. Carney 
swears that Len. Smith told him so. Is not that what the Senator 
bases his statement ou? Mr. Len. Smith swears that he told him no 
such thing. What does Mr. Anderson swear? Me. Anderson is the 
man who drew the money, and what does he swear? Mr. Anderson 
swears that the money was expended to pay the taxes of the rail- 
road, and to give dinners and wines to get legislation tor the railroad. 

Mr. MORTON. O, no. 

Mr. LOGAN. We will see whether it is or not. 

Now, in reference to the other proposition, about the $10,000 drawn 
by Mr. Martin. You say that was drawn for corrapt purposes. Why 
do you sayso? You ask, why does he not explain it? Mr. CALDWELL 
states in his explanation that it was used for business purposes in his 
ordinary business management. Do you want any more explanation 
than that, or do you want to put him on a griddle and roast him for 
two days, as a Senator here was before a committee, to explain what 
he had done with all the money he had, from ten thousand dollars to 
adollar? If so, 1 ask the Senator if he can explain every dollar he 
has used for all purposes within the last five years. God knows I 
could not. I can say, generally, that I had used it in my business, 
for my business purposes in the general management of my business, 
but I could not tell where it had all gone, and I could not, without a 


_ full examination, tell anything about it. 


You say it was corrupt. Why corrupt? As I said evhilesago, 
there is not the testimony of ove solitary man showing where one 
single dollar of that money went, except the statement of Mr. CaLp- 
WELL that he used it in the management of his business affairs, not 
one scintilla of testimony, and yet you charge, because he drew twen- 
ty-five or thirty thousand dollars in that month, he must have used it 
for a corrupt purpose. That is your inference, drawn from what? 
Drawn from a certain state of facts which you do not know whether 
they are true or not, from hearsay, from rumor, from vapor, from 
everything, where a man wishes to draw some inference by which he 
imay punish some poor mortal, based upon no state of facts that are 
true and that have been sworn to. 

The facts are as I state them. Hence I say that the testimony 
brings you to no couclusion of that kind, except by an inference. If 
a man chooses to draw inferences, he has a right to do it, but the testi- 
mony does not warrant the statement. 

Mr. STEWART. Now I Lelieve I have the floor. When I struck 
on a tender point and created such a fluttering here a little while ago, 
I was alluding to a single transaction, that Len. Smith drew in favor 
of Carney a check for $7,000, and Thomas Carney tried to show it 
was used for bribing purposes, and Smith says he got it. I have be- 


fore me Len. Smith's explanation of it, which I might read. Here is 
Len. Smith’s testimony : 
By the CHAIRMAN: 
Question. What reason did Mr. Carney P= for demanding that money ? 
Answer. As I said before, that he had been to a good deal of expense—had 
rented rooms, and would like to have his expenses paid. He pretended that it had 
cost him a great deal more than this would make him whole. 


Question. More than $7,000? 
Answer. Yes, sir. 


Question. What was the consideration of that check to Governor Carney ? 

Answer. For claims for his expenses, 

Question. Were you willing to pay it to him? 

Answer. I cannot say that I was; but I was, under the circumstances, for we 
were in such a place I could not afford to differ with him, as there was a great deal 
of mistrust all the while that he was coming out as a candidate, and we were 
mee =» secure a Leavenworth man, and could not afford to differ with him at 
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That is his explanation. That is what Len. Smith swears to, 
whether Len. Smith is credible or not. I made the statement that 
the check for this $7,000 was drawn by Len. Smith in favor of Carney. 
The record bears me out in that. I said further that Len. Smith said 
it was given because he was likely to be a candidate. Comstock and 
one or two others swear to that fact. Anderson says he did not. 

I was interrupted as misstating the testimony. There is nothing I 
stated which is contradicted ; but it is because Governor Carney gave 
another account, and it was improbable that the governor would tell 
a falsehood! Now, there are witnesses who stand unimpeached who 
say that he declared in Leavenworth that he would come here and 
put CALDWELL out of his seat, for the reason that he was himself on 
the eve of being elected to the Senate at the time Ross was elected, 
and that it required the buying of a few votes, and they were in the 
market ; and he gave Len. Smith $25,000 to buy them, and Len. Smith 
had sunk the money, and therefore he wanted to swindle Len. Smith’s 
friend, CALDWELL, out of his money. This man, who came here with 
that declaration, this man that already had in his pocket blood- 
money, black-mail, because he gives another account of this trans- 
action, two witnesses are contradicted and mast be disbelieved, and 
not only that, but the face of the check must be contradicted, and I 
must be called to order, and all the money that CALDWELL has drawn, 
or anybody has drawn, it is said CALDWELL is to account for. He 
must not only account for money that he drew, but for money that 
Dr. Morris drew, money that the railroad man drew, all the money 
that was used by anybody where the testimony fails to show any 
connection between him and that money. 
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It is said that CALDWELL ought to have gone on the stand himself. 
It is not shown that he knew the money was drawn that he is called 
upon te explain; and this is the institution, this is the Senate that 
is going to vindicate its honor; this is the Senate that is going to be 
on trial! Yes; I think the Senate is on trial. I think the honor of 
the Senate is on trial when it comes to the conclusion that it is its 
duty to convict a man because he has not explained transactions 
with which he had nothing to do, and prove a negative in a case 
where it would be necessarily impossible for anybody to do it. [ 
thought this was to be a trial. I thought before a Senator was to be 
disgraced and marked with the brand of Cain upon bis forehead 
through life it required affirmative proof. Talk about the Star Cham- 
ber of England! Talk about the Inquisition! Give me them and 
deliver me from a committee where conspirators, with their blood- 
money in their pockets, can come and by hearsay testimony ruin a 
man that has stood well, with honorable parentage, with a good 
character. I was touched by the remarks of the Senator from Penn- 
sylvania when he told us of this man’s father and the honorable 
character that he had borne and the services that he had rendered 
to his country. Of this young man no one has spoken ill. Every 
Senator has been constrained since he came upon this floor to speak 
well of him, and say that Mr. CALDWELL has conducted himself as a 
Senator so as to offend none. Some have congratulated themselves 
that they would have a victim ; that they could not be accused of spite 
if they punished him, because they were not unkindly to him. [ tell 
you, Senators, there is evidence in this record that somebody is mad 
at him. There is evidence in this record that he has been robbed. 

Now, I regard that transaction with Carney as highly discreditable ; 
I believe there ought to be a law passed against such transactions ; 
but, from the circumstances under which it was done, the committee 
itself was constrained to say that in that transaction he was more 
sinned against than sinning. The citizens of Leavenworth had peti- 
tioned him to become a candidate for the Senate. That town was 
ambitious to be represented. Carney had hitherto been their aspi- 
raut. He tried to buy himself in, according to one story, but it failed. 
His name had become associated not pleasantly to the people of Kan- 
sas. They were anxious to have a candidate who would have some 
show to be elected, and they petitioned CALDWELL to become a can- 
didate. Carney was absent, but on his return he says, “‘ Fifteen thous- 
and dollars or I will be a candidate, and you will have two candidates 
in Leavenworth, to defeat both. You shall not be represented in the 
Senate unless you pay me for my former expenses.” Fifteen thousand 
dollars, this was the amount named. I say the payment of that $15,000 
under those circumstances is no worse than buying a newspaper to 
advocate your cause, no worse than spending money in an election. 
It would never put a man out of the.way unless he was willing to take 
black-mail. It was an unfortunate thing; but I say it was no worse 
than using money to pay for electioneering purposes, and many men 
haveused money for those purposes out of their abundance, and have 
been extolled in the newspapers for it. How many have been rewarded 
with office for pecuniary contributions? And it appears that in Kan- 
sas, particularly, the state of public morals issuch that it is considered 
no man can come here unless he does. 

But there are several witnesses who say Clarke was trying to bribe 
them. Suppose Carney or Clarke had been elected, where would this 
record place them? Spey go on to speak of the large amount of 
money that they expended. Would the thing have been better if one 
of them had been elected? No, Senators. 

Here is the case: when the committee fail to point out the evidence 
criminating CALDWELL, they feel called upon to say that he ought to 
have explained what was not proved. Ina criminal proceeding, on 
whom is the burden of proof? Has it come to this, that a Senator is 
to be put on the rack to explain himself before he is shown to be guilty? 
Is he to disprove things which are not proved? Is he called upon to 
ponve, soeaneny his innocence? Has the order of proof been re- 
ve 

O, it is easy now to go after Mr. CALDWELL; it is easy to expel him; 
it is easy to make a great show of virtue, and we are told that we 
must do something or we approve of fraud and corruption. How 
would such an argument appeal to the British Parliament after they 
had come to the conclusion that treating, or that bands of music or 
dressing in parades, and all that kind of thing, was improper and 
should stopped? What would be said of the British Parliament 
if it had taken up a man and expelled him for those things before 
there had been a law prohibiting them—when they had been the cus- 
tom of the country for a long time? Would you say that they were 
trying to do their duty ? Would you not have said that they were 
trying to make a show of cheap virtue, and that the British Parlia- 
ment had failen very much in your estimation? But they went to 
work deliberately, aud when the use of money in elections had become 
intolerable they passed a law against it; they provided rules which 
all parties observed. 

But here we are called upon by one Senator to go back of the Con- 
stitution. There is a constitution back of and above the Constitu- 
tion, he says, and we are called upon to enact the law, convict a man, 
enter judgment, and carry it into executiqn, in one vote. When that 
practice prevails in the Senate of the United States, the liberties of 
the people will beat an end. It will not bedone. The Senate of the 
United States will not do it. They will neither declare this election 
void nor expel this man. They cannot declare the election void with- 
out violating the Constitution. They have no jurisdiction to say 
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who shall vote in the Kansas legislature. No man has put his finger 
upon the authority for your doing it. You cannot do it. Do not do 
that until yeu can put your finger on the authority, if you are a judge. 
If you mean to be a partisan, do what you will. If you are going to 
be a judge, find the law. Mr. CALDWELL has a right to demand the 
law. I demand the law under which you say you can decide who can 
vote in the Kansas legislature. You cannot produce it. Every states- 
man, from the beginning of this Government until now, that has 
spoken on the subject, has said you could not. You cannot review 
the action of the Kansas legislature on that subject. 

Then some say “It is immaterial; I will vote for that, and then I 
will vote for expulsion.” You have the power to expel, but that 
power in all civilized countries is governed by some legal rule, Will 
you be satisfied with a record that you do not understand? Will 
you be saticded with a record of hearsay, and will you be satisfied to 
predicate your action upon the malice, the recorded malice of a lot of 
conspirators, each of whom acknowledges himself infamous? Will 
you be satisfied, I ask, to pronounce a man guilty upon the testimony 
of witnesses, each of whom condemns himself, when this man has 
from his childhood a good reputation—when he has conducted him- 
self without spot or blemish while he has been a Senator? Will 
you, I ask, be satisfied if, upon hearsay testimony, you have destroyed 
a man thus situated, and for such a reason; and then will you say 
that that is American justice? Will you be satisfied that that is 
giving to every man the right of trial before his peers; the right of 

aving the witnesses presented ; having the facts understood? Will 
you say that that comports with English or American justice? Will 
you be satisfied with that ? 

Fellow-Senators, I do not want a record ofthat kind. I donot want 
to record decrees against this man written in the malice of Carney 
and Clarke. I cannot rest my conscience upon that, it is very clear. 
I will take none of that responsibility. I believe, if he has committed 
a crime, that the people of Kansas will convict him there by prosecu- 
tion for the offense, or by his rejection at the nextelection, or by some 
manifestation of publicsentiment. I believe it can be corrected there. 
I believe they will correct it. Butif we commit a mistake, if we 
yield to the prejudices and passions of the hour, violate the Constitu- 
tion, trample upon the rules of evidence, trample upon the laws that 
guard elections for the purpose of securing a victim, there is no re- 
tracing that step. Justice can never be done in that way; it never 
can be reviewed ; the evil never can be repaired; but I do believe 
that the people of Kansas will do justice between these men, and I 
do believe that this discussion and this exposé will have a great moral 
effect against the use of money. Ido believe that Congress, so far 
as it can, at the next session, will pass laws against the use of money, 
and I believe Kansas will wake up. 

Mr. MORTON. What exposé does the Senator refer to ? 

Mr. STEWART. The exposé of this conspiracy; the exposé of the 
manner in which a candidate has been robbed, and submitted to it, 
in one election in Kansas; that is what I referred to; and the further 
exposé that the Senator talks of convicting a man because he is not 
upon the rack, and has not accounted for all the money he has 

ad. I think it will attract some attention in this country, that a 
man came very near being convicted because he would not put him- 
self upon the rack and swear against charges not established, and 
make a fool of himself, reversing the whole laws of criminal jurispru- 
dence. The fact that anybody in the Senate of the United States 
should get up and urge that a man charged with bribery is bound to 
prove that he was not a briber before any man has proved that he 
was—I think that proposition, made in the Senate of the United 
States, will attract some attention among lawyers. I should like to 
send this testimony to lawyers, that they might see the mode of ex- 
amination ; the facility with which spite can be vented; the ease 
with which men can be thrown, and the facility with which a man 
can be put out of the Senate, or declared not elected, notwithstand- 
ing there was a decision of the Senate that he waselected. And that 
is called a trial by the Senate of the United States! 

This record will be a precious thing if CALDWELLis put ont. It 
will be authority for what? It will be authority for calling a Sena- 
tor up, and if he does not tell everything he has done in his life-time, it 
will be presumed he has done something wrong, for which you are to 
turn him out of the Senate. It will be authority for letting men who 
say they have committed fraud and rascality prove hearsay, come in 
and detail their guilt. It will be authority far worse than the Star 
Chamber, because if you are going to ut the thumb-screws upon a 
man, if you are going to do the job right up for him, why go to the 
expense of taking this testimony? Why not apply the rack direct ? 
What is the use of getting a whole lot of fn Be In old times 
they did not spend any time on that; they went to him directly. 
What is the use of having Carney here, all reeking with corruption 
and ven ce? What is the use of having Sidney Clarke here try- 
ing to collect his $15,0007 What is the use of having any of the rest 
of them here? Why not take CaLDWELL out and put him right through 
without any trial, at once, and ask him all sorts of questions? You 
say you condemn him because he did not go on the stand himself and 
auswer all sorts of questions. Then there is no use in beating about 
the bush. Take him up and sift him through. Take any Senator; 
go his senatorial election ; ask him how much money he had, 
and Ww he paid any money to anybody; go through with it; 


purge the whole i> us have an exposé of the whole thing. You 
not charge anybody with everything, but have a committee ap- 








pointed; call him up; ask him, “Did you ever do anything wrong ; 
did you not havesome money; did not somebody pay you some money !” 
and some men come in and say they heard somebody say thai so and 
so occurred. That isthe way to deal with American Senators! Here 
is a man charged and attempted to be expelled because he did not tell 
what Dr. Morris did with $5,000 of his own money, which he drew; 
did not tell what Crozier, a lawyer, did, with $1,200 he drew of his 
own money. He must be a terrible wan if he would not tell what 
those men did with their money! , 

Now see the uncertainty of this; look at this report. I abandon 
the question of declaring the election void, because that is too absurd. 
If any lawyer is willing to rest himself on that, I am satisfied ; he 
may glory in that theory, and see where it leads him. 

Now I come to the question of expulsion. The committee say that 
there was something bad going on—bribery going on; but they do not 
tind that Mr. CALDWELL committed bribery. They have not found that 
fact affirmatively. Here are half a dozen Senators who have got up and 
read the testimony, and said they would vote for expulsion. The re- 
port of the committee does not find any fact connected with it. The 
report does not recommend him to be expelled, and it does not tind 
that he has committed any act to be capella for, or that he has com- 
mitted bribery at all. And yet here are plenty of Senators ready to 
vote for his expulsion on account of bribery; and men who do not say 
that they have read the testimony, and men who do not discuss it as 
if they knew anything about it, get up and take it for granted that 
there has been an enormous offense committed, and therefore have no 
difficulty on that point, because there must be a law back of the Con- 
stitution to punish all such offenses. That is the kind of argument 
we hear. 

I tell you, fellow-Senators, that this is a matter of law, and the 
American people will submit to the execution of the law. They will 
bear with these evils until they can correct them by law; they pre- 
fer that. Mexico makes a revolution whenever a thing goes wrong ; 
fanatics may do that; but the American people bide their time, and 
they will correct the evil; they will apply the knife to these diseases. 
They will indict bribery; they will raise their voice against it. If 
Congress will pass statutes against it the thing will be stopped ; but 
it will not be stopped by violating the Constitution, by denying a 
man fair trial, by condemning him on hearsay testimony, or putting 
leading questions to witnesses, or upon the conspiracy of men who 
desire to black-mail; but let every man be tried according to law. It 
will be done here, I have no doubt; but I do say that if you are going 
to pass upon this testimony, it is your duty not only to read it but to 
know who these men are who testify. It is quite important enough 
to spend from now to December in examining this testimony. I, for 
one, if this thing is going to be pressed to a vote, would rather sit 
here and have each one of those witnesses brought upon the stand 
and testify in the presence of these Senators, if such an extraordinary 
thing is necessary. If it is necessary now that we should have an ex- 
ample, let us have the witnesses here. I want to see them. 

Here we are trying a man for crime on depositions. There has not 
been a time in three hundred years that that would not have pro- 
duced a revolution in Great Britain. Try a man for bribery on depo- 
sitions! No fact of bribery in the election is found; we have noth- 
ing but loose statements, and then look at the certainty of it! Here 
are three Senators on this floor who deny it; two who affirm it to be 
true. The other two Senators who were on the committee are not 
now here, and we cannot hear what they have to say about it. 

I hope that I have not said anything offensive to anybody in my 
remarks, and particularly to the witnesses who figure in this report. 
I think they will not be offended at me if they will read the report 
themselves and see themselves in the light they are presented there, 
since I have called their attention to the fact as plainly as I can do 
it. Telling such things does not appear very well, I know; but since 
1 have called attention to the facts, I think if they will read it they 
will rather sicken of themselves. I think the Senate should not get 
into a special spasm over the fact that some of these gentlemen can- 
not collect more black-mail from CALDWELL. They have not col- 
lected all they want, and therefore this prosecution. The report is 
that the prosecution happened because more black-mail was not forth- 
coming. This seems to be a proceeding for the collection of the re- 
mainder of this black-mail, and I think that if we do not commence 
by making a victim of a man who was “more sinned against than 
sinning,” we had better make an example by expulsion, to testify 
our indignation against the use of money in elections. The people 
would be just as well satisfied. They would as lief we should take 
an old rogue rather than a man who is green in politics and who was 
robbed, as an old politician would not be. 

This is the first case that has been thought of. These other fellows 
were veterans in bribery in Kansas in other years. I think the peo- 
ple would be more glad that we should get hold of one of them rather 
than get hold of a man who was sinned against more than he sinned. 
I do not think they will feel especially outraged if we do not make a 
victim of this particular man, for I have great confidence in the peo- 
ple. They at last do arrange things so as to make them come out about 
even. They will now start on this ne! no doubt about that. 
This practice has got to be stopped. Men who have not money have 
got to have as good a chance as those who have, and men need not 
expect hereafter to make anything in elections by the use of money. 
The practice is going to be stopped, but it will net be done by making 
a victim of the man who bas done the least. 
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Suppose Mr. CALDWELL were to be tried in Kansas on this testi- 
mony. I venture tosay that you could not get one man out of any 
twelve jurymen in Kansas, of either party, toconvict him. I caught 
the key-note of this proceeding in the testimony of a democrat who 
testified before thiscommittee. His nameis Fenlon. He was a mem- 
ber of the legislature of Kansas which elected Mr. CALDWELL, and he 
is the bright particular starin this proceeding. He throws a great 
deal of light on the way things were done there. He did not have 
anything to do with the use of money himself, but he throws agreat 
deal of light on the politics of Kansas. He does not appear to think 
that CALDWELL was a very bad man, but rather a pretty good fel- 
low; and the committee admit that Mr. Fenlon was avery good 
man, and he appears excellently in the testimony. So I will take a 
democrat, I will take Mr. Fenlon as a sample, and I am willing to 
take a jury of all democrats, and let them have before them all these 
witnesses in Kansas on a prosecution for bribery, and then if Mr. 
CALDWELL be convicted of any offense, I will vote for his expulsion. 
I will be satisfied with that verdict. I will be satisfied with the 
rule of evidence administered by a court under such circumstances, 
and wil! acknowledge that justice has been done. But I do not be- 
lieve this report throws any light on the subject. 

I know we are told that Senators go before these committees volun- 
tarily, but how do they come out? After they have been cross- 
examined what becomes of then; what kind of trial do they have? 
Here | am reminded of the fate of a Senator who recently sat with us. 
In justice] cannot help referring to him—a gentleman who went before 
an investigating committee of the Senate at the last session. I do not 
pretend to say anything about the report of that committee; but here 
was aman who had borne a good name all his life, who never had 
handled money, who never had anything said against him, but he was 
accused of dealing in Credit Mobilier stock, and he went before a com- 
mittee of the Senate, and was so overcome by the situation that he 
could not tell a story which would correspond with that told by others. 
The committee sympathized with him, were sorry for him, but he was 
so perfectly overcome at being charged with an offense that he did not 
know what todo. I have read through and through the testimony 
taken by the committee in the case to which I refer, and it shows that 
that man could not make any statement at all. He had no rights 
there. That was not a fair trial. You have never given him any 
hearing, aud yet shat committee proposed to expel him. 

Mr. MORRILL, of Maine. I cannot let what my friend has just said 
stand without some notice, 

Mr. STEWART. Iam not reflecting on the committee. 

Mr. MORRILL, of Maine. What case does the Senator refer to? 

Mr. STEWART. The case of Senator Patterson, of New Hamp- 
shire. Isay he went before the committee, and was so overcome by 
the situation that he could not tell two stories alike. 

Mr. MORRILL, of Maine. Why is it necessary for the Senator to 
apologize for more than one case at the same time ? 

Mr. STEWART. I am not apologizing for it at all, but the Senator 
from Indiana recommends that CALDWELL should be put upon the 
rack in this particular case, and that is the way to do it. Now, I 
think Mr. Patterson was a very great fool for making any statement 
at all about that transaction. There is a principle involved in this. 
Men have confessed murders that they never committed. Men have 
been executed for murders they never committed, on their own con- 
fession. Why, sir, a case occurred not very many years ago where two 
persons were convicted of the murder of a man on their own confes- 
sions who finally turned up alive. Now, courts refuse to convict for 
a murder on a confession, until the homicide is proved. Most men, 
particularly one that has not been accustomed to such a situation, 
when put on the stand, accused of crime, and questions are put to 
them, are not competent to speak in their own behalf. The lawso de- 
clares, and there is no place where the common law is administered 
where such a practice would be tolerated. There is no place where 
the common law is administered where you can put aman upon the 
stand and take advantage of the trying cireumstances under which 
he is placed to extort a confession. Confessions voluntarily made 
by men under such circumstances have turned out to be untrue, until 
there is but little faith put in them. 

I say, therefore, there is no force in the suggestion that CALDWELL 
shoukl have been put on the stand, and should have been put to the 
ordeal of accounting for all the sums of money that he and every- 
body else drew, and then, ofcourse, if he had failed to account for 
the money that Crozier drew, or that Dr. Morris drew, or that any- 
body else drew, he would be held guilty, and that would be conclu- 
sive evidence of his guilt. That would be a deal like the rules 
of evidence that were adopted in ancient times with the witches. 
They were put in the river, and if they swam they were guilty and 
had to be hanged, but if they sank and were drowned they were in- 
nocent. So you would put CALDWELL on the stand, interrogate him, 
and make him account for all the money that he may have used 
about a certain time, and he would have the same chance that a 
witch would have under the old practice. 

If you seek to raise the presumption against this man because he 
was not sworn, let me remind you that you have had Senators here 
who have rebelled against being sworn when they were called upon as 
witnesses ; and it is very questionable whether it is the proper proceed- 
ing to swear a Senator. That has been demurred to by old Senators 
in this body, some of them within the last year. But, sir, at any rate I 
suy that no inference unfavorable can be drawn to Mr. CALDWELL be- 
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cause his statement in answer to these charges is made on the honor 
of a Senator; it traverses every allegation; und his character be- 
fore was good and has since been good, while his aceuSers are as a 
body engaged in extracting money from him, and they admit that 
to be their object. No charge of bribery is proved against him, vor 
is it proved that he was connected with any specific case of bribery, 
There may have been general bribery out of doors there, but it was 
not brought home to him. 

Mr. President, I shall not longer detain the Senate. I am obliged 
to the body for the attention which it has given to my rewarks. 

Mr. FERRY, of Connecticut. I have something to say on this sub- 
ject, Mr. President, but I do not desire to go on to-night. 

Mr. SHERMAN. If the Senator from Connecticut will yield, I 
desire to move an executive session. 

Mr. CARPENTER. Will not the Senator let us move an adjourn- 
ment over to Monday first? [“ No!” “ No!’ 

Mr. SHERMAN. Letus go into executive session. There is some 
business we ought to do in executive session. I move that the Sen- 
ate proceed to the consideration of executive business. 

The motion was —— to; and the Senate proceeded to the consid- 
eration of executive business. 

After forty-five minutes spent in executive session the doors were 
re-opened; and (at five o’clock and five minutes p. m.) the Senate 
adjourned. 


IN THE SENATE, 
SaturDayY, March 22, 1873. 


The Senate met at half past ten o’clock a. m. 

Prayer by Rev. J. P. Newman, D. D. 

The journal of yesterday’s proceedings was read and approved. 
WITHDRAWAL OF PAPERS. 

On motion of Mr. DORSEY, it was 


Ordered, That A. B. Denman have leave to withdraw his petition and papers 
froin the files of the Senate. 


ELECTION OF SENATOR CALDWELL. 


The VICE-PRESIDENT. Resolutions are now in order. If there 
be none, the Senate will resume the consideration of the unfinished 
business of yesterday. 

The Senate resumed the consideration of the following resolution, 
submitted by Mr. MorTon on the 6th instant : 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

The pending question was on the amendment of Mr. Ferry, of 
Connecticut, which was to strike out all of the resolution after the 
name “ ALEXANDER CALDWELL,” and insert “be, and he hereby is, 
expelled from the Senate of the United States;” so that, if amended, 
the resolution would read : ; 

Resolwed, That ALEXANDER CALDWELL be, and he hereby is, expelled from the 
Senate of the United States. ; 

Mr. FERRY, of Connecticut. I should not be willing to proceed 
unless there should be a quorum of the Senate present, and there- 
fore I will yield the floor to any Senator who desires to speak in the 
present condition of the Senate. 

Mr. FERRY, of Michigan. Mr. President, I should not now thus 
interrupt the course of this instructive debate but for the amendment 
offered by the Senator from Connecticut. I regret that he has sub- 
mitted his amendment of expulsion at this particular time in the 
determination of the whole case. While I have not occupied the at- 
tention of the Senate during this discussion, I have, so far as I could, 
given close attention to the ten days’ debate which has been so ably 
conducted, and which has shed so mnch light upon the novel ques- 
tion, now for the first time formally raised in the American Senate, 
whether bribery vitiates the election of a member of this body. If 
I have fairly apprehended the scope of this debate, it has aimed 
at and confined itself substantially to the es of the legality of 
the act of the legislature of Kansas by which ALEXANDER CALDWELL 
holds a seat in the-Senate of the United States. I am borne out in 
this by the scrupulonsness with which Senators participating in the 
discussion have so far avoided the question of expulsion in the sub- 
mission of their views. It has also been disclosed in debate that the 
majority of the committee who reported the resolution were in doubt 
as to the pro method of disposing of this case. They chose the 
question of the validity of the election as the primary, if not proper 
one, upon which they would invite the are of the Senate. To 
make sure of the one or the other, a member of the committee, the 
Senator from Mississippi, submitted a resolution of expulsion, which 
at his instance was to serve as notice and be laid upon the table to 
await the determination of the Senate upon the first resolution, 
when that next should be considered. This appearing to be the logi- 
cal order of consideration in committee, it would seem more in accord 
with their wishes and the logical sequence that the Senate should 
pursue the same order in its consideration and determination. It 
‘vould hardly be just to the committee to treat it in any other order. 
The amendment of the Senator from Connecticut reverses this, and 
compels the Senate to record its judgment upon the question of °~- 
pulsion before it can adjudge whether Mr. CALDWELL is Ly elective 
right entitled to the seat he occupies. 














Mr. MORTON. If the Senator will allow me, I think it proper to 
say, a8 the chairman of the committee, that in my first speech in the 
introduction of this debate I did attempt to discuss the question of 
expulsion. The Senator may not regard it asa discussion, but at 
least I attempted to do so. I had occasion to state, I think more than 
once, in this chamber, that in committee I took the ground that the 
Senate had a choice of remedies ; that I rather favored the one of ex- 
pulsion myself, but that a majority of the committee thought it should 
go to the election rather than to expulsion; and that the action of 
the committee was controlled, at least in part, by two members of it 
who have since taken the ground upon the fluor of the Senate that it 
did not go to the election. 

Mr. FERRY, of Michigan. I was aware that the chairman of the 
committee, in his opening remarks, covered the two questions of 
election and expulsion, and very wisely did so, in order to cover the 
whole ground in the opening of the debate. In my judgment, it be- 
came his duty to do so. But I was speaking of the action of the 
chairman as reflecting the opinion of the majority of the committee, 
in reporting a resolution questioning the validity of the election, and 
could not with propriety say, as I did not even know till the Senator 
has just disclosed, what his individual opinion was. Like reference 
had been made by Senators who have spoken of this, and I think the 
Senator from Mississippi disclosed this view : that the two questions 
were not only before the committee, but the committee seemed in 
doubt for awhile as to which should have priority. My simple object 
is to state faithfully and historically the course this subject has pur- 
sued through the committee, and finally reported to and now before 
the Senate in open debate. Let me now restate the point I was 
making when interrupted. The amendment of the Senator from 
Connecticut reverses this order of which I have spoken and contend 
fur, and compels the Senate to record its judgment upon the question 
of expulsion, (and I speak merely by force of parliamentary rules, 
compelling the Senate, as it is now presented before us and out of the 
hands of the committee,) before it can adjudge whether Mr. CaLp- 
WELL is by the action of the legislature of Kansas entitled to the 
seat he occupies. To require a vote first upon expulsion is to 
embarrass the Senate in expressing its conviction upon the distinc- 
tion clearly made by the two resolutions. As I understand the ma- 
jority of the committee, they are in favor of declaring the election 
void, and the Senate refusing to so declare, they then favor the ex- 
pulsion of Mr. CaLpwELL. The amendment of the Senator forces 
such of the committee, and others in accord with them, to tirst vote 
for expulsion,and thereby imply the validity of the election, for 
expelling a Senator presupposes his holding a valid seat. 

r. FERRY, of Connecticut. You suppose, then, that the Senate 
cannot expel a Senator de facto ? 

Mr. FERRY, of Michigan. Not at all; I am not stating my views 
upon the rights of expulsion, but my remark was that expulsion im- 
plies a seat duly held till lawfully questioned. I think before I am 
through the Senator, will see that I do not expect or desire to avoid 
that question, while at this stage of proceedings I do not express any 
judgment upon it. I am merely stating the nature, the sequence of 
the order in which the amendment of the Senator from Connecticut 
presents the question to the Senate, and consequently forcing the 
Senate to vote for expulsion, and to that extent implying that the 
Senator is h« lding a valid seat. 

The amendment of the Senator is double-edged, and Senators who 
favor the validity of the election, and have not yet sufficiently con- 
sidered the question of expulsion, but may incline to favor it, are also 
compelled to record a negative of the one in order to reach a direct 
vote affirming the other. 

The pivotal idea upon which the whole debate has ranged has been 
the effect which bribery has upon the election of a Senator. It is due 
to the Senate and to the country that this debate should be allowed 
to crystallize into a vote upon the merits of the question. The gravity 
of the case demands that a precedent should be established by the 
solemn judgment of the Senate upon the simple question of the commit- 
tee at issue, otherwise the debate is substantially a waste, so far as the 
recorded orege of this body is concerned. What more opportune mo- 
ment could be afforded for the dispassionate discharge of a constitu- 
tional duty? Although no advocate of the hackneyed shibboleth of 
“State rights,” I do entertain due respect for State sovereignty, 
and believe now is the time for the Senate to mark the boundary be- 
tween Federa) and State elective jurisdiction. Our associates over 
the way have divided in the expression of their views, and thrown 
down the tlet for equal abandonment of political affiliations on 
this side of the chamber in the determination of a bigh constitutional 
question. Partisan strife is wholly at rest. Survey the national hor- 
izon, and not a agate as big as a man’s hand indicates the approach, 

uch less prevalence, of political antagonisms. The heat and crimi- 
nations of party zeal have subsided into the cool and respectful amen- 
ities of citizen fellowship. 

Is it not the time and place, and would we not be recreant to our 
duty if we did not rise above the politician into the domain of official 
dignity to hail this auspicious occasion when we can pronounce the 
clear, enlightened judgment of the statesman in the exalted forum 
of the American Senate? 

It is for this object, Mr. President, that I propose an amendment to 
that of the Senator from Connecticut. While in nowise committing 
myself in advance upon the merits of either resolution, but biding the 
time when my votes shall express my judgment, I shall strive to ap- 
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proach each with that respect which is due to State action and to the 
conduct of an associate whose two years’ acquaintance here has shown 

no act unbecoming a gentleman, and, in the light of this, cast first 

my judicial decision upon the validity of an election of a United States 

Senator questioned by alleged bribery, and next upon the resolution 

of expulsion, which I am prepared to meet unmoved by sympathy 

and with rigid regard for the exactions of my constitutional oath. 

I now offer my amendment to the amendment of the Senator from 
Connecticut. 

The Cuter CLERK. The amendment to the resolution is in the fol- 
lowing words : 

Strike outallafter “‘CALDWELL” in the original resolution, and insert“ be, and he 

hereby is, expelled from the Senate of the United States.” 
‘. It is proposed to amend that amendment by striking out the words 
“expelled from the Senate of the United States,” and inserting “ de- 
clared to have been elected a Senator of the United States by the 
legislature of the State of Kansas;” so that the amendment, if 
amended, will read, “‘be, and he hereby is, declared to have been 
elected a Senator of the United States by the legislature of the State 
of Kansas.” 

Mr. MORTON. Is that amendment in order? 

The VICE-PRESIDENT. The Chair thinks it is in order. 

Mr. ALCORN. I do not understand that the Senator desires to 
submit the motion at present. 

Mr. FERRY, of Michigan. I ask no action upon it now, but I want 
it to take its place, of course. 

The VICE-PRESIDENT.- The question before the Senate now is 
on the amendment proposed by the Senator from Michigan to the 
amendment of the Senator from Connecticut. 

Mr. ALCORN. I understand the Senator from Connecticut [ Mr. 
Ferry ] is entitled to the floor, and I yield to him if he desires to pro- 
ceed now. If not, 1 have a few remarks to offer, and will then yield 
the floor to him. 

Mr. FERRY, of Connecticut. I yield to the Senator from Missis- 
sippi to enable him to make his remarks. 

Mr. ALCORN. Mr. President, the argument offered on the part of 
the defense rests the demurrer to the jurisdiction of the Senate in 
considering the resolution of the committee on false issues. British 
law and British precedent having nothing whatever to do in the 
question, Iam glad to observe that the Senate has settled down to 
its consideration as, what it really and only is, a question of the Con- 
stitution. 

In rising to add to my former argument on the question of juris- 
diction, I shall confine myself mainly to points raised on the side of 
Mr. CALDWELL. 

Because the legislature is a competent political power iu the clection 
of a Senator, it is claimed that its act is in that case final. If this 
means competence to the extent of exclusiveness, the proposition 
simply begs the question, and is not entitled to consideration. But 
the Constitution makes the act of election subject to the review of a 
judge, and be the scope of the review ever so narrow, that which is 
subject to review cannot be said to be in its nature final. Not only 
is the election of a Senator by a legislature not necessarily final, but [ 
contend that, outside of acts proper to its own government, a legisla- 
ture, save by a two-thirds vote, is in fact incapable under our system 
of any act that can be said to be final. 

The analogies drawn from an act of legislation to an act of election 
by a legislature proceed, I submit, in violation of fundamental dif- 
ferences in the two things. Legislation, involving a concurrence of 
two branches of the State government, is an expression of the sover- 
eign will; the-election of a Senator, being the act of the legislature 
only, is clearly inferior in dignity, an act of but a part of the sover- 


eignty. 

But the election of Senator may be seen not to be an act of the 
sovereignty on other grounds than its want of the concurrence of the 
State executive. The sovereignty of the State is never expressed by 
the legislature under our system, save when, as in the case of over- 
riding a veto, impeaching a governor, it speaks by — authority 
of its constitution in a vote of two-thirds. In no other form is the 
authority of a legislature sovereign. In legislative action which is 
valid under a simple majority, the legislature, unlike a constitutional 
convention, exercises but a portion of the sovereignty of the State, 
and in the case of the election of a Senator does so (as in legislation 
it does in reference to the governor) subject, within the limits of con- 
stitutional intention, to the assent of this Senate. 


The election of a Senator differs from legislation in form and es-— 


sence. Carried outunder the regulation of the Federal Government, 
and subject to the review—formal or otherwise—of this Senate, it is, in 
fact, an act of subordination. Asan original act it differs from the 
election of members of Con in only one respect—the immediate 
coustituency. The people of all the congressional districts of a State 
exercise in the election of their delegation to the House of Represent- 
atives an aggregate power, less in no essential of sovereignty than 
that exercised by their legislature in the election of Senators. And 
this is not all. In a State admitted under an apportionment giving 
it only one member of Congress, the election of that member might 
be held, because of the direct action of the people and of the greater 
expenditure of sovereign power involved in that action, to have ob- 
tained even a higher sanction than the election by the legislature of 
one of two Senators. I do not assert, however, that the one act is 
higher than the other. Taking them, as 1 do, at their level in the Con. 
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stitution, | hold them equal. For the text of that instrument leaves 
me no room for any other opinion when it places these two classes of 
election on the same footing, by conveying the control of each House 
over its own Clas» in precisely the same terms. 

The presidential elector has been cited as constituting an analogy 
apposite in the election of a Senator. This confounds radical distinc- 
tions that separate the two cases. The elector is appointed by the 
State superior to Federal intervention; the Senator is chosen subject 
to the regulation of the Federal power and to the acquiescence of the 
Senate. The clector is essentially an agent of the State, who never 
comes in contact with Federal anlenig ; the Senator is essentially an 
agent of the United States, a very constituent part of the Federal 
authority. -Over the creation and the subsequent existence of the 
Senator, Federal power has specific rights; over the creation and 
subsequent existence of the elector, Federal power is absolutely im- 
votent. To reason from the one to the other of these is, I repeat, to 
ignore essential differences in the nature of things. 

A Senator objects to the power of the Senate to go into judgment 
on elections, because of his declaration that it isnot a body competent 
to try questions of law and fact. But the Constitution holds the 
contrary, for it declares the Senate competent to try these questions 
when giving it power to try impcachment. If this body can find on 
fact and law as a court of impeachment, I am really at a loss to un- 
derstand why it cannot do so as the judge of certain elections. But 
competent or not competent is, after all, a question of the intention of 
the Constitution, and to reason from allegations of our competence 
or incompetence against that intention is something like reasoning 
in a circle. 

The right of the legislature to “choose” is pleaded in bar of the 
right of the Senate to “judge.” And yet the two rights are granted 
in the Constitution concurrently. Iam, therefore, not free to hold that 
the exercise of the one, however it may modify the exercise of the other, 
must exclude that exercise. It is said in specific terms that we are 
“not the judges of the election.” I submit in answer a certain text 
of the Constitution which declares expressly that we are. “It is not 
our business,” we are told, “to inquire whether this gentleman cor- 
rupted the legislature of his State.” This appears to me to be what 
the logicians define as “ proving too much, and therefore nothing.” 
The denial of our right to inquire into that corruption on the part of 
Mr. CALDWELL goes beyond the ground taken by any Senator as to 
our abstract powers; for it precludes all purging of the Senate 
from contempt in such cases, by cutting us off from grounds for the 
proper exercise of even our powers for expulsion. If we have no 
right to inquire, we have no right to punish. But even though this 
denial of our right to inquire be good, it is, I submit, offered now too 
late. We have inquired, and the question before us is simply as to the 
action to be taken on the result of the inquiry. 

In trying this election of Mr. CALDWELL, it has been objected that 
we try the legislature which he has corrupted. I could hardly sup- 
pose au answer necessary in the case of the special plea against the 
jurisdiction of a court that the prosecution of the seducer amounts to 
a prosecution of the seduced! We have nothing whatever to do or 
to say in the case before us as to the persons, motives, or legal com- 
petence of the electors who have sent here Mr. CALDWELL. With the 
presence of that gentleman among us our jurisdiction in this case 
begins and ends; and the exercise of that authority does not only not 
go to a trial of the legislature of Kansas, but it does not go to a trial 
of even Mr. CALDWELL, save only to the extent of his right to a seat 
in this body. 

Of the several precedents cited in this discussion, but one appears 
to me to be pertinent. The report on the case from Rhode Island pre- 
sents an opinion that bears directly on the question at issue here. An 
incidental statement, however, as that only point of analogy in all 
the cases adduced really is, it is therefore wanting in the form and 
essence of that direct ewunciation of thought which constitutes a 
fundamental condition of authority in precedent. I leave that dis- 
cursive reference as to the right of the Senate in questions of bribery 
at whatever if, may be held by the judgment ~ conscience of Sen- 
ators. 

The precedent from Pennsylvania has, I submit, no bearing on the 
question before us. It deals with charges of bribery made by some 
members of the legislature; and doesso by referring the charges for 
preliminary action to the legislature. We are called to act under cir- 
cumstances radically different. The case before us has not been urged 
upon us by a few members of the legislature ; it has been presented 
to us in due form by the electing body. It has passed still more com- 
pletely outside the scope of that precedent; under the direction of 
the Senate itself the subject has come up in the imposing form of ac- 
cusations made by a committee of the Senate. 

The precedent from New Jersey turns on the question whether an 
election by a plurality with the consent of the majority was valid. 
While this has no special relation to the question at issue here, it is 
good for the general conclusion that the Senate has a right to go, in 
issues as to the manner of election, behind the certificate and the fact 
of election. 

The case from Iowa applies to an election in which the two houses 
of the legislature came together without due regard to the formulary 
prescribed for their joint meeting. While this hasno particular bear- 
ing on the question before us, it bears directly on the general right of 
the Senate to go, as to the manner of election, behind the certificate 
and the fact of election. 
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The case from Florida decides whether an election by twenty-nin:- 
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specific votes in the face of twenty-nine blank votes constitutes a 
choice. This has a direct and important bearing on the case before 
us, though not at all in a sense adverse to our jurisdiction. It is » 
precedent that goes beyond the form of the election to its essence, 
and is direct authority for the constitutional rendering that gives the 
Senate the right to go behind the certificate and fact of election to 
the question of its essence—the question of choice. 

But it has been said justly that, in interpreting the intention of the 
Constitution when it makes the Senate the judge of certain elections, 
we must do so under the light of the context. The context is medi- 
ate and immediate. The latter stands thus: 

Each House shall be the judge of the elections, returns, and qualifications of is 
own members. 

This gives the Senate distinct functions as judge of elections other 
than those given it as judge of returns and qualifications. What 
are these distinct, these unspecified functions? I am at a loss to even 
conceive what they can be if they must be held to exclude that essen 
tial condition of any judgment on elections—bribery. 

But the mediate context suggests limitations on the right to judge 
in the correlative right to choose; and the precedent from Florida de- 
clares that the Senate shall see to it that the election shall be an act 
of choice. Now, does not this judgment as to the fact of choice go to 
the question of bribery ? In the freedom of election supposed under our 
system of government, bribery is duress. And, inasmuch as twenty- 
nine specific votes, in the face of twenty-nine blank votes, did not 


constitute a choice in the case of Mr. Yulee, how much more positively 


may it be declared that (the general fact of bribery placing in evi- 
dence the general faet of duress) the bribery in the case of Mr. Catp- 
WELL, if established, excludes him from all rights under the authority 


given by the Constitution to the legislature of Kansas to “elect,” to 


“choose,” members of this Senate. 
Mr. FERRY, of Connecticut. Mr. President, the Committee on 


Privileges and Elections report a resolution— 


That ALEXANDER CALDWELL was not duly and legally elected to a seat in tho 
Senate of the United States by the legislature of the State of Kansas. 


I yesterday offered an amendment to the resolution of the commit- 


tee which, if adopted, will cause the resolution to read : 


That ALEXANDER CALDWELL be, and he hereby is, expelled from the Senate of 


the United States. 


This morning the Senator from Michigan [Mr. Ferry] proposes an 


amendment to the amendment, which, if adopted, will cause the reso- 


lution to read: 

That ALEXANDER CALDWELL was duly elected a Senator of the United States 
from the State of Kansas. 

I believe that is it substantially. 

Mr. FERRY, of Michigan. Not strictly so. 

Mr. FERRY, of Connecticut. Let it be read by the Secretary. 

The Cuter CLerK. The amendment to the amendment is to insert 
the words: 

Declared to have been elected a Senator of the United States by the legislature 


of the State of Kansas. 


Mr. FERRY, of Connecticut. I shall reserve what I have to say 
upon the amendment proposed by the Senator from Michigan until a 
later portion of my remarks. In the remarks which that Senator 
made, he deprecated the introduction of my amendment, and it is, 
therefore, perhaps proper that I should in the outset explain the 
reasons why that amendment seemed to me to be necessary, and its 
adoption due to the people of the country and to the Senate itself. 

Mr. FERRY, of Michigan. Will the Senator allow me just one mo- 
ment, as I wish to be placed right, to say that I deprecated at this 
time in the p of the debate the consideration of both questions 

f election and expulsion, by the introduction of his amendment ? 

Mr. FERRY, of Connecticut. In examining ail the evidence in this 
case, I have been unable to avoid the conclusion that, in the election 
of a Senator by the legislature of Kansas in January, 1871, there was 
bribery of members of that legislature, bribery in the interest of Mr. 
CALDWELL, bribery, the purchase-money of which was paid by Mr. 
CALDWELL himeelé. Having arrived at that conclusion of fact, it seems 
to me essential, not simply t6 the dignity and honor of the Senate, not 
simply out of regard to the state of public feeling in the country, but 
fur the preservation of the very institutions under which we live, that 
the Senate before it adjourns should in some way emphatically ex- 
press its condemnation of those transactions. 

The Committee on Privileges and Elections, substantially finding 
the facts as I find them, have reported a resolution declaring the seat 
of Mr. CALDWELL vacant, on the ground that he never was duly and 

ly elected a Senator from the State of Kansas, and the majority 
of the committee place that result upon two grounds: first, that a 
sufficiently great number of the members of that legislature were 
bribed to affect the result, to wit, the election of Mr. CALDWELL, and, 
therefore, that the election was void; or, if this be not so, in the sec- 
ond place, that some of the members were bribed by Mr. CALDWELL, 
and that although the number may not have been sufficient to affect 
the result of the election, yet it so far did contaminate the election as 
to render it void. 

Now, sir, I have come to different conclusions upon the questions of 
fact in these two propositions. I cannot find proved by the evideuce 
before the Senate that a sufficient number of the members of the leg- 
islature of Kansas were bribed to affect the result. 1 do find, as I 
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have said, that members were bribed, and bribed by Mr. CALDWELL. 


lam unable to agree as matter of law with the report of the com- 
mittee that, by the bribing of a less number of members of the legis- 
lature than would be sufficient to affect the result, the election is in- 
validated and Mr. CALDWELL not to be declared elected, if that were 
all there was in the case. And on the other hand, did I find the fact 
that a sufficiently large number of the members of the legislature had 
been.bribed to affect the result, I should certainly arrive at an en- 
tirely different conclusion from that arrived at by the Senator from 
New York [Mr. CONKLING] in his elaborate s h of the other day ; 
and I consider the doctrines of that speech so dangerous, so calculated 
to subvert ali political morality, so calculated to subvert the founda- 
tions of republican government, that although,in my view of the 
facts, it may be somewhat irrelevant to discuss that argument, never- 
theless I propose to say a few words about it. 

The Senator trom New York arrives at the conclusion, as the result 
of his research and inquiry, that under our Constitution, in the elec- 
tion of a Senator of the United States by the legislature of a State, 
even though every member of that legislature were bribed to cast his 
vote for the member returned to the Senate, yet that election by force 
of the Constitution of the United States and existing law is a valid 
clans and the Senate of the United States is incapable of declaring 
1t void, 

The very enunciation of a proposition like that seems to me to in- 
dicate that, somewhere in the course of the argument by which the 
Senator arrived at that result, there must be a monstrous fallacy; 
and, sir, I think I see that fallacy. I do not know that I can make it 
as clear as I would wish to the mind of others, but in considering the 
argument of the Senator from New York, the fallacy appeared to me 
to be so plain as easily to be pointed out. His argument substantially 
was this: We, as jadges of elections, are bound by law; and in that 
I agree with him. The judicial tribunals of the mother country and 
of this country have declared the rules of law by which they will be 
bound in arriving at their decisions upon the validity of the enact- 
ment of a statute ; and in prescribing the rules which bind them, they 
have determined that they will not pronounce a statute invalid 
though that statute was procured by bribery; and the inference is 
then drawn that we, a parliamentary body, gifted with the power of 
being judges of elections by the Constitution, are bound by the same 
rule ot law which the judicial tribunals of the country have applied to 
themselves; and there is the fallacy. That is what I utterly deny. 

The law by which the judicial tribunals of the country have bound 
themselves, and those of the country from which we derive the com- 
mon law, have bound themselves for generations, are not all of 
the common law. They are part of it; but there isa common law 
governing parliamentary bodies in the administration of their duty 
as judges of election, as well as there is a common law of judicial 
tribunals, and that common law is as old as the period when it be- 
came desirable for men to obtain seats in Parliament, for there was a 
time when men did not choose to go to Parliament if they could help 
it; but so soon as seats in Parliament became desirable, bribery began, 
aud the law of Parliament applicable to elections in which bribery 
took place commenced, and has grown up to the present time; and 
the one fundamental principle of that law is this: that a bribed vote 
is no vote. Its nothingness, absolute nothingness, runs through the 
common law from the days of Elizabeth till now. No man on this 
floor has disputed it ; and the Senator from New York in his elaborate 
argument was compelled to admit it. He read from the best known 
cominentator upon elections the very language that I have used, that 
a bribed vote is no vote. 

Well, sir, what is the result? If there be a sufficient number of 
bribed votes to change the result of the election, they must be cast 
out, they must be disregarded, for they are nothing. Such was the 
common law when, in 1737, the makers of our Constitution assembled 
to prepare that frame of government. They represented States in 
every one of which the common law of England had prevailed from 
the first colonial settlements. Many of them were distinguished 
lawyers, and their whole intellectual being was imbued with the 
principles of the common law applicable to questions of this kind. 
Aud in view of that common law, in view of the principle that a 
bribed vote is no vote, knowing it as well as we know it now, they 

laced in that Constitution the expression that each House shall 
the judge of the election of its members; and the expression 
taken from the parliamentary law of England, as my friend from 
Missouri [Mr. ScuuRz] suggests, still more emphatically indicates 
how their minds were turned to the common law regulating parlia- 
mentary bodies in judging of elections as it prevailed in their day 
and time in the mother country and in their respective States. 

And now, sir, under that power granted to the Senate by those men 
in the Constitution of being the judge of elections, can we not say 
whether there was an election or not? Is it trenching upon State 
rights for the Senate to say that? Is it an inquiry into any man’s 
motives? Sir, I have never heard more unmitigated nonsense in my 
life than this talk of inquiring into motives, when you are lookin 
for the fact of bribery. Why does duress invalidate an election 
Becanse the will is constrained by fear of personal harm. Why does 
bribery invalidate an election and make the vote a nullity? Because 
the will is constrained by the hope of personal gain. And if when 
you ask after the fact of bribery you are inquiring into motives, you 
ee as much inquiring into motives when you look after the fact 

uress, 
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But, sir, I have strayed away somewhat from the poiut. The result 
of this pursuit, after the fallacy of the argument of the Senator from 
New York, inevitably brings us to the conclusion that the clause of 
the Constitution which makes us the judges of election compels us, 
when a charge of bribery is made, to inquire into that charge, because 
if the bribery have contaminated enough of the members of the leg- 
islatare to atfect the result, no election whatever has taken place, and 
it is our bounden duty to find that fact. So that if 1t were clearly 
proved here that the result of the election in the legislature of Kansas 
were affected by the bribing of the members who were bribed, I should 
unhesitatingly vote for the resolution of the committee. 

But, sir, I have vxamined this evidence carefully, and my mind is 
left in doubt as to whether a sufficiently large number of members 
was brihed to affect the result. The preponderating inclination of my 
mind is to believe that a sufficiently large number was contaminated ; 
but in a case Jike this I must have clear evidence to enable me to 
declare a seat vacant because of the contamination of a sufficiently 
a number of members of the legislature to vitiate the election, and, 
as I have said, I find upon this point the Scotch verdict of “ not 
proven.” Upon the other branch of the case I find, as I have said, 
members bribed, and Mr. CALDWELL in complicity with the bribery; but 
not finding a sufficiently great number bribed to change the result, [ 
am unable to concur in the resolution reported by the committee. 

What, then, shall Ido? I have found the fact of bribery; I have 
found that the Senator de facto here is guilty of complicity in that 
bribery. What shall I do? Shall I fold my arms and sit down and 
say that nothing can be done? Shall I consent that the halls of 
every legislative body in the land from this day forth are to be open 
to the briber with money in his hands and with no apprehension that, 
after all, the prize which he seeks may be snatched from him on ac- 
count of his very iniquity? No, sir; the Constitation, which made 
us judges of election, has conferred upon us also the power of expel- 
ling a member of the Senate. I will not take time here to argue the 
quibble which is made in a printed document before us, that because, 
if bribery Was committed, it was before Mr. CALDWELL took his seat, we 
have no jurisdiction of it. I hardly think that any lawyer, at any 
rate in this body, will adhere to a position of that kind in the pres- 
ent case. 

I, us a Senator bound to preserve the integrity of this body and the 
purity of our institutions, ought, when I find a fact so patent as this, 
and find myself precluded from agreeing with the resolution recom- 
mended by the committee, to propose to the Senate some remedy which 
I think adequate ; and believing the remedy of expulsion to be the 
only one adequate, I find it to be my duty, painful as it is, kindly as 
my relations with Mr. CALDWELL always have been, to present the 
amendment expelling him from this body, for which I can vote in lieu 
of a resolution for which I cannot vote. 

And moreover, sir, if I am right in the decision of fact at which I 
have arrived—if it be true that Mr. CALDWELL has been guilty of 
bribery—we must not have such considerations as have been pressed 
upou us here weigh upon our minds, that he was more sinned against 
than sinning; that he is a kindly and courteous gentleman; that he 
has not an enemy on this floor. All these things are true; but if a 
thousand more good things could be said of him, it would not change 
our duty. The hands of Algernon Sidney were polluted with French 
zold, paid and accepted for services rendered to a French king in the 

ritish Parliament Not the great name of Sidney ought to protect 
him were that charge brought home to him, were he living to-day, 
from the censure, and the strongest censure, of that body whose privi- 
leges he had abused. 

No, sir; if this fact be trne, Mr. CALDWELL ought to be expelled 
from the Senate of the United States, and anything less than that is 
a shame to the nation. If it be true, whois there upon this floor who 
would vote that the seat was vacant, who cannot vote for the amend- 
ment to expel? Who is there that believes that a sufficient number 
of members of the Kansas legislature were corrupted by bribery to 
affect the election, who must not also find the fact that in that bribery 
Mr. CALDWELL had a part? And he who can vote to vacate the seat 
because of such bribery, and finding Mr. CALDWELL to have hada 

art therein, can he not also vote for expelling him from this body ? 
Ts it not his duty to vote to expel him from this body? I do not 
want to stand here before a body of Senators of the United States and 
dilate upon the enormity of the crime of bribery and how it goes 
down to the very foundations of the institutions under which we live. 
We all know it; and if we believe the facts which have forced them- 
selves upon my conviction, we shall stifle our own consciences if we 
do not vote to expel. 

Now, sir, do we believe those facts? for there, after all, is the gra- 
vamen of this case. It is not a question of law in this case that nat- 
urally would embarrass Senators a hundredth part so much as the 

uestions of fact. I have read this testimony; I have read it ecare- 

ully, not with the hope of exonerating Mr. CALDWELL or with the 

hope of finding grounds to convict him, but that I might come at the 
truth. And, sir, as I have said, reading this testimony in the light 
of twenty-five years’ experience in weighing and comparing and sift- 
ing testimony, reading it in the light of the exercise of common sense 
upon the common affairs of life, 1 must find that members of that 
legislature were bribed with money to vote for ALEXANDER CaLb- 
WELL; J must find that ALEXANDER CALDWELL knew of such bribery, 
and paid the money to carry it into effect. I do not stop }«'* to 
talk about the Carney case and the Carney transaction. 
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It is said the witnesses are not to be believed. There are Carney, 
aud Clarke, and Hammond, and Spriggs, and Anthony, whose testi- 
mony, if true, or a tithe of it true, stamps indelibly this transaction 
with all the features of bribery. But it is said that Carney and 
Clarke are false; it is said that all the men whom I have named were 
connected with negotiations for bribery, and therefore not to be be- 
lieved. Why, sir, the answer is open and patent to every mind exer- 
cising its own judgment. Of course, in obtaining evidence of bribery, 
the witnesses, more or less of them, will be those who were contam- 
mated by complicity in the transaction. But who are the two main 
witnesses relied upon to contradict Carney, and Clarke, and Ham- 
mond, and Spriggs, and Anthony? They are Leonard T. Smith and 
Tt. J. Anderson. Who were they? A year ago or more there began 
in the legislature of Kansas an investigation of these transactions, 
aud Leonard T. Smith and T. J. Anderson were citizens of Kansas. 
If they knew anything about this affair, it was their bounden duty 
to make it known to that legislature, for everybody here who has 
claimed that we have got nothing to do with this, has insisted that 
the legislature of Kansas was the proper forum. As citizens of Kan- 
sas, at all events, they were bound to hold themselves in readiness 
to answer a subpeena; but, the moment they heard that an investi- 
gation in their State was pending, they both fled the State. For 
what? They came stealthily back from time to time. Constables 
and sheriffs were after them with subpoena, and they fled again. For 
what? Sir, it is said that “conscience does make cowards of us all ;” 
and it was the guilty conscience in their hearts that drove them from 
their State. And now, after the lapse of another year or more, they 
come here, and how do they testify ? Let me characterize the whole 
testimony of Leonard T. Smith, for instance, by the character which 
was given to it by the Senator from Wisconsin, [Mr. CARPENTER, ] as 
that testimony closed. For hours, apparently, Smith had been upon 
the stand, evidently trying to keep back everything that he knew, 
holding back his knowledge of the transaction between Carney and 
CALDWELL to the very verge of perjury; yea, quite overit, in my 
judgment; and as he left the stand another witness was called, and 
this was said: 

Mr. Carpenter. I wish this witness admonished, before testifying, that the oath 
adiuinistered here not only requires witness to stato the fact in answering ques- 
tions, but to state al! he knows. The last witness, Mr. Len. T. Smith, seems to 
have intended to conceal the most important part of his testimony. 

And that is Len. T. Smith, who fled from Kansas to avoid the sub- 
pmnua of the Kansas legislature, and that here stands perjured be- 
fore this committee, endeavoring to conceal the most important part 
of all he knew! 

Mr. CARPENTER. Will my friend allow me a moment ? 

Mr. FERRY, of Connecticut. Certainly. 

Mr. CARPENTER. The Senator, by his reference to that remark 
of mine made in committee, and the application which he now seems 
to make of it, would seem to leave the impression that I am vindi- 
cating Mr. Len. T. Smith. I have no more respect for Mr. Len. Smith 
than the Senator has. I think he acted very badly on the stand. I 
characterized it as it struck me then, and I characterize it in the 
same way now; but what I want to suggest to my friend is, that, 
because bad men have sworn that they did not do what other bad 
men say they did, is no reason why we should convict CALDWELL of 
a thing not proved by anybody. 

Mr. FERRY, of Connecticut. The point of the argument which I 
was making, the Senator has forgotten. Here are five witnesses whom 
I have named testifying to facts which, if true in the one-half part 
thereof, would inevitably convict Mr. CALDWELL of bribery. Among 
other reasons given here for not believing the testimony of these wit- 
nesses is that they are contradicted over and over again by Len. T. 
Smith and T. J. Anderson. I did not refer to the Senator from Wis- 
consin as the one who had made the argument that they were thus 
contradicted, though I think I have heard during the course of this 
discussion from his lips, on this floor, that the witnesses against Mr. 
CALDWELL were contradicted over and over again, by other witnesses, 
though he may have referred to other persons, members of the legis- 
lature, who made these contradictions, instead of Smith and Ander- 
son. 

Mr. CARPENTER. If my friend will allow me once more, my own 
opinion is that men perjured themselves all around, that it was liar 
against liar, and I was offsetting them on a par. I think Len. Smith 
swore falsely, but he swore just as truly as Mr. Carney or Mr. An- 
thony or Mr. Clarke. I think they all lied. 

Mr. FERRY, of Connecticut. Let us see. Let us not forget that here 
we are a grave judicial tribunal, and that when testimony is before 
us we are to believe that testimony unless the evidence against it be 
such that it ought not to receive our credence. You may say that 
Carney and Sidney Clarke were instigated by motives of personal 
revenge or by a desire to extract money from Mr. CALDWELL in what 
they have done in this investigation. But what is to be said of the 
testimony of Mr. Spriggs, a witness who is a reputable man, a wit- 
ness against whose character no one speaks, a witness who has no 
motive under heaven to come here and lie about this matter? You 
may read the testimony from beginning to end, and he is simply the 
most reckless, careless, perjured liar that ever lived, without a mo- 
tive to make him so, or what he states is true. 

Then, again, there is one characteristic of the testimony of Carney, 
and Clarke, and Spriggs, and Anthony, and Hammond, which never 
exists except as co-existent with substantial truth, and I will tell you 








what it is. Their testimony agrees with all the circumstances which 
transpired in connection with the transactions to which that testi- 
mony refers, and is what we should expect to find in connection with 
jast such transactions. For instance, Mr. CALDWELL becomes a can- 
didate for the Senatorship, and illegitimately at least, and improperly, 
admittedly pays out $22,000 in buying off opposing candidates. He 
is at the capital with a host of strikers from different parts of the 
State of Kansas, and those strikers, at least, are about, offering money, 
seeking to oe the price of members, demanding money for them- 
selves, until the whole atmosphere is thick and murky with corruption, 
and every citizen of Kansas who breathed it must have felt his cheeks 
tingle with shame. Mr. Spriggs, for instance, testifies that which I 
read yesterday from his evidence, that Mr. CALDWELL himself said to 
him, “If there are members who want money, send them to Len. 
Smith; what he does I sanction ;” and Len. Smith, all through, is 
found to be the principal operative agent for Mr. CALDWELL, laboring 
for him, drawing large sums of money, and dining and wining mem- 
bers of the legislature. Anderson testifies that Smith was doing that. 

What is said by the witnesses that I have named is natural waa rob- 
able, and what you would expect in connection with the proved and 
admitted facts all through these transactions. The witnesses Ham- 
mond and Anthony and Spriggs have no motive for falsifying. Their 
invention exceeds that of Munchausen unless their statements be 
true. Details, time, place, and circumstance are given of such a char- 
acter that the imagination could not have invented them. The Sen- 
ator from Ilinois [Mr. LOGAN] said the other day that Spriggs was 
not to be believed in his narrative of an interview with CALDWELL, 
because after the lapse of a year and a half he fixed the wrong day of 
the month forthe day of its occurrence. Why, sir, there is not a lawyer 
certainly among us but knows that such a mistake as that will not 
and ought not to shake fora moment the credibility of the witness 
or disturb our confidence in the veracity of his testimony; and that 
is all that I have heard against the testimony of Spriggs in all this 
long discussion, in all the Senator from Illinois had to say, in all the 
Senator from Nevada had to say. 

Mr. STEWART. If the Senator will allow me a word right there, 
he says it is impossible to invent such a state of circumstances. 
I should like to submit to him, if my theory of the case, which I main- 
tain is borne out by the testimony, be correct, that this was a black- 
mailing lobby, for the purpose of obtaining money for themselves, is 
not everything connected with that natural and all the stories that 
grow out of it? IfCarney, Spriggs, and all hands were there to make 
money and had their headquarters in Carney’s room, is not all this 
scandal natural, growing out of that black-mailing organization ? 

Mr. FERRY, of Connecticut. The trouble about the matter is that 
you do not lay the foundation for your black-mailing conspiracy in 
one jot or tittle of evidence. Where does this business begin? Len. 
Smith is negotiating with CALDWELL for the purchase of Carney’s 
chances. There is the beginning of it. Len. Smith gives his votes 
and CALDWELL takes them up, and just at this time CALDWELL is say- 
ing “What Len. Smith does I do.” Black-mailivg with an agent to 
go and do the work of paying the bribe to buy ont Carney! There is 
the beginning of this work. Is it the beginning of bribing a legisla- 
ture or the beginning of black-mailing acandidate? Judge, Senators, 
for yourselves. 

Mr. President, I have gone further into this testimony than I had 
intended, but I have indicated at any rate the reasons why upon this 
testimony I must find the fact that bribery occurred, and that CaLp- 
WELL paid the purchase-money. 

But the Senator from New Jersey [Mr. FRELINGHUYSEN ]—and I 
am sorry he is not here—with his kind heart, told us yesterday, 
in substance, that we should strike from the Constitution the power 
of expelling members of this body, and strike from it our capacity as 
judges of the election of members, rather than to have a trial of an 
offender by the Senate of the United States under either of those 
clauses of the Constitution. That was the sum and the substance of 
his argument. Sir, those clanses were put into the Constitution for a 
wise purpose. The expulsion clause is one essential to the integrity 
of this body; and when I speak of that I do not wish to have it un- 
derstood that the reason is exhausted when the integrity of this body 
is spoken of. What is this body for? What are its honor, integrity, 
dignity, purity for? It is not for ourselves. It is not to cast a halo 
around our foreheads. We are a component part of the legislature 
of a great nation; a nation whose Government is so organized that 
corruption cannot exist without prostrating the liberties of the 
ple and the prosperity of the Republic. The Senator from New York 
said the other day, and said most truly, that England was honey- 
combed with bribery from Cornwall to Northumberland. He might 
have gone on and said that England, with her aristocratic form of 
government, prospered yet. Bat, sir, here it cannot be so; here pros- 
‘rate the purity and integrity of the Senate to the rich men whoseek 
seats here simply for personal ends and without regard to the welfare 
of the country, and to the great corporations who are advancing with 
giant steps to the control of all the power of this land, and the dan- 

er from which has never been more faithfully depicted than it has 
Goan by the Senator from Wisconsin—prostrate our integrity and 
purity before them, prostrate the integrity aud purity of the — 
tures of the States, and you have sapped the foundations of all our 
hopes; you have made republican government a sham; you have 

re the way for that ultimate corruption whose only final result 
is the empire of a Tiberius or a Napoleon III. 
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These things are too grave for us to admit kindly considerations 


toward a fellow-member or technical considerations of technical law 
to prevent us from doing our solemn duty. At any rate, in offerin 


this amendment, I have tried to do mine. The amendment weick 


the Senator from Michigan has offered as a substitute for the 
one proposed by me is one for which I cannot vote, first, because it 
declares that Mr. CALDWELL was elected a Senator from the State of 
Kansas, and thongh I find the fact not proven as to the controlling 
effect of the number of members bribed, yet the fact is not clear 
enough, on the other hand, for me to vote that he was elected. 

Mr. FERRY, of Michigan. If the Senator will allow me, I desire 
to ask whether I misapprehended him when in the course of his re- 
marks I understood him to state that he could not vote for the origi- 
nal senate reported by the committee, which declares the election 
void 

Mr. FERRY, of Connecticut. I said I could not vote for it. 

Mr. FERRY, of Michigan. I have one other question; but before 
putting it I desire to say that my object was not to strike down an 
expression upon the idea embodied in the amendment of the Senator 
from Connecticnt. I now ask him what difference there is in voting 
upon an affirmative declaration and voting upon a negative one, my 
amendment declaring that there was an election, and the report of 
the committee declaring that there was not an election, and the Sen- 
ator eee that he should vote against the resolution of the com- 
mittee 

Mr. FERRY, of Connecticut. As I stated, I should vote against 
the resolution of the committee, because I found the Scotch verdict 
of “not proven” as to the complicity of a sufficient number of mem- 
bers of that legislature to invalidate the election; and s0, on the 
other hand, I cannot vote for the amendment of the Senator from 
Michigan, because the bribery and corruption which shroud the 
action of that legislature and the atmosphere of thick darkness are 
— Tay I cannot find as a fact that Mr. CALDWELL was properly 
elec . 

Mr. FERRY, of Michigan. Then where would the Senator leave 
Mr. CALDWELL—hanging between heaven and earth? 

Mr. FERRY, of Connecticut. I will state that in a moment; I was 
just coming to it. The Senator from Michigan and some other Sena- 
tors have entertained, and I think the Senator from Nevada did so 
yesterday, the strange delusion that there is no such thing as a Sena- 
tor de facto, and that if we happen to get a Senator de facto into the 
Senate of the United States, the clause of the Constitution providing 
for the expulsion of a member will not apply to him. 

Mr. FERRY, of Michigan. I desire one more interruption, and 
then I will cease, if the Senator will allow me. 

The VICE-PRESIDENT. Does theSenator from Connecticut yield ? 

Mr. FERRY, of Connecticut. Certainly. 

Mr. FERRY, of Michigan. We are too good friends to misrepresent 
each other. I do not wish to be oversensitive on this question, and 
I am not; but I desire to be placed right, as it is a grave question. 
What harm is there, I ask the Senator, instead of shirking the ques- 
tion—not that I suppose the Senutor would do it, but I am speaking 
of the body at large—if they fail to pronounce a judgment upon the 
question whether there has Soe an election or not, what objection is 
there to declaring in positive declaration whether an election has oc- 
curred in the case of Mr. CALDWELL, from Kansas ? 

Mr. FERRY, of Connecticut. I was just coming to that. After hav- 
ing stated that it would be impossible for me to vote for the amend- 
ment of the Senator from Michigan, because of the obscurity resting 
over this election, from the thick darkness of corruption that sur- 
rounds it, I add that I cannot vote for his amendment from its utter 
irrelevancy to the resolution before the Senate as it now stands. 
Why, sir, aresolution is introduced into the House of Representatives 
for the expulsion of Preston 8. Brooks for assault upon a Senator in 
the Senate-chamber, and somebody gets up and offers as an amend- 
ment: “ Resolved, That Preston 8. Brooks was duly elected a member 
of the House of Representatives.” Who would vote for it? The fact 
was 80. Preston S. Brooks was duly elected a member of the House 
of Representatives, but whether you believed the fact to be so or not, 
you would not vote for such an amendment as that to a resolution for 
expulsion. I am proposing a resolution of expulsion based on the tur- 
pitude of the member, while you propose to offer as an amendment 
that he was duly elected. 

Mr. FERRY, of Michigan. Will the Senator allow me again ? 

Mr. FERRY, of Connecticut. Yes, sir. 

_Mr. FERRY, of Michigan. On the question of consistency, I would 
like to call the Senator's attention to the fact that the resolution 
reported by the committee declaring the election null and void re- 

uires but a majority vote. The Senator from Connecticut has 
chan the issue by offering an amendment looking to expulsion, 
which requires a two-thirds vote of this body. Now, I say, if there 
is any logical inconsistency in the presentation of amendments, in 
my judgment it would apply more to the amendment of the Sen- 

ator from Connecticut, who has offered a proposition requiring a 
two-thirds vote, rather than to my amendment, which replaces in 
the only possible form the question back just as the committee re- 
ported it; in other words, has there been an election ? my amend- 
ment being in the affirmative fori, the committee’s resolution being 
in the negative form. It was the only possible way of meeting it, 


oe through or over the amendment of the Senator from Connec- 
cut. 





With no disrespect to him, and with no disposition to shirk the 
issue which will come up on the resolution of the Senator from Mis- 
sissippi, [Mr. ALCorN,] covering the very point embodied in the 
amendment of the Senator from Connecticut, I have merely intro- 
duced my amendment for the purpose of placing the question back 
logically just where the committee considered it, and asked the Sen- 
ate in that light to consider it—upon the question of election. Then, 
on the question of expulsion, I will be with the Senator from Con- 
necticut to meet that issue as faithfully and as bravely as I trustand 
know he will. 

Mr. FERRY, of Connecticut. Mr. President, it was the irrelevancy 
of the amendment of the Senator from Michigan which I regarded as 
being, apart from other objections, entirely fatal, and I think that the 
illustration which I gave of a resolution of expulsion under other cir- 
cumstances is one which clearly shows the absurdity of attempting to 
place upon my amendment the amendment offered by the Senator 
from Michigan. He says that there is an inconsistency because my 
amendment requires a two-thirds vote. If he means by that to say 
that it requires a two-thirds vote of the Senators to adopt it as an 
amendment, he is mistaken. A majority of the Senate may adopt it 
as an amendment, though it would require two-thirds then to pass 
the resolution as amended. 

But the Senator from Michigan asks me another question, regarding 
which also I intended to speak before I closed. Why not wait, he 
asks; why not first vote upon the resolution of the committee, and 
then vote upon the resolution of the Senator from Mississippi, which 
provides for expulsion? Well, sir, in the first place, I do not wait 
because I esteem it to be my duty not to wait. I cannot vote for the 
resolution that came from the committee. If that resolution fails, [ 
have a great apprehension that this session will close without any 


action of this Senate whatever upon these flagitious transactions in 


Kansas. If that resolution fails, we have done the work of the Sen- 
ate upon the report of the committee. Another Senator offers an 
independent resolution, which never came from a committee, has 
never been to a committee, and a motion to refer it, a motion to post- 
,0ne it to December, in the present temper of the Senate, after this 
ong and weary debate, what great danger there is of its prevailing 
you and I, sir, know too well. And it is because I believe it to be my 


duty to do all that I can to bring this Senate to some definite action 


upon these transactions in Kansas that I offer my resolution of ex- 
pulsion as an amendment. 

Mr. CARPENTER. Will my friend allow me to make a suggestion 
at that point? 

Mr. FERRY, of Connecticut. Certainly. 

Mr. CARPENTER. If the Senator from Connecticut should with- 
draw his amendment, the amendment of the Senator from Michigan 
of course would fall with it, as it is an amendment to it. If he 
will withdraw that and let the Senate come to a direct vote on tho 
resolution reported by the committee, I will vote with the Senator 
from Connecticut to take up the resolution for expulsion the next 
minute. There is no disposition, so far as I know, on the part of any 
Senator here, to avoid the responsibility of voting on these proposi- 
tions; but they ought to be voted on separately. Let us have a 
straight vote on the resolution as to the election, and then I will join 
with the Senator from Connecticut the next moment and vote to take 
up the resolution for ea. 

Mr. SHERMAN. Will my friend from Connecticut allow me a 
word? 

Mr. FERRY, of Connecticut. Certainly. 

Mr. SHERMAN. The suggestion now made by the Senator from 
Connecticut is the only impression that has been made upon me in 
regard to his amendment. I was clearly of opinion that we ought to 
allow the vote to be taken on the proposition of the committee with- 
out its being embarrassed by these parliamentary substitutes. The 
question is too important to allow amendments and amendments in 
various forms; we ought todeal with the question fairly. But if the 
Senator supposed there was a purpose to evade the issue on the main 
question after this resolution is disposed of, I should feel like him. 
But as the question has been debated in the double aspect, I think 
wo ought to decide it forever; and I think we ought to accept the 
proposition now made by the Senator from Wisconsin, who has repre- 
sented the minority of the committee, and let us have a fair, square 
vote on both propositions. 

Mr. CARPENTER. There will be no attempt to evade it. 

Mr. SHERMAN. If there should be a disposition to avoid a de- 
cision of the final question by voting to adjourn this session and 
thus defeat all action, I should be disposed to vote with the Senator 
from Connecticut. 

Mr. CARPENTER. There is no such disposition. 

Mr. SHERMAN. I suppose not, and I hope my friend from Connec- 
ticut will accept that. ea 

Mr. FERRY, of Michigan. I assent to the proposition made by 
the Senator from Wisconsin.’ My only object in the amendment I 
offered was to place the question right back on the ground reported 
by the committee, which would be accomplished by the withdrawal 
of the amendment proposed by the Senator from Connecticut. I 


would in that case, if it did not drop with the withdrawal of his 
amendment, withdraw mine. No one is authorized to speak on my 
behalf; but I wish for myself to disclaim that, in the moving of the 
amendment, I designed to prolong or evade a vote on the question 
of expulsion. I am ready to vote against adjournment, and to sit 
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here antil we have considered that question and arrived at a vote. 


Now let me not be misunderstood on that point. 

Mr. CARPENTER. Allow me ove word more. I do not believe 
there is a Senator in this chamber who does not feel that it is the 
duty of the Senate, after this full discussion, to end the entire matter 
bere and now; and I am for ending it. I say to the Senator from 
Connecticut that the moment a vote has been taken on the resolution 
of the committee, if it is defeated, I will vote fo take up the resolu- 
tion for expulsion, and I do not believe there is a Senator here who 
would vote not to proceed to its consideration immediately. 

Mr. BUCKINGHAM. I think there is very great objection to pro- 
ceeding to act upon the resolution offered by the committee. I stated 
a day or two since that I thonght the committee erred in not pre- 
senting a resolution for expulsion; and my objection to the course 
suggested by the Senator from Wisconsin is this: Suppose we first act 
upon the question whether Mr. CALDWELL is entitled to aseat, If we 
shall determine that he is entitled to a seat, and the question comes 
up then in regard to expulsion, we may fail of that, because it requires 
a two-thirds vote. It is a matter of so much importance that it ap- 
pears to me we should try the main question first, and not try a ques- 
tion on which, if we fail, we cannot reach the other; and we should 
fuil of reaching it if, by voting on the resolution of the committee, we 
should tind that Mr. CALDWELL was not elected. 

Mr. FERRY, of Connecticut. Mr. President, the Senator from Wis- 
cousin, the Senator from Ohio, the Senator from Michigan, and my- 
self make but four members of the Senate. I have, contemplating 
the length of this debate, the great anxiety, again and again expre 
of Senators, to get away, felt that there was, as I said, serions danger 


. that no vote would be arrived at upon the reselution of the Senator 


from Mississippi if we took the vote upon the resolution of the com- 
mittee as it stands. But, sir, [have no wish by amendments to turn 
this matter from the course which it has hitherto taken. I could not, 
however, withdraw my amendment without the unanimous consent 
of the Senate that, immediately after the vote has been declared upon 
the resolution of the committee, without further debate or amend- 
ment, we proceed to vote upon the resolution of the Senator from 
Mississippi. Can I have that? 

Mr. CARPENTER. It seems to me that would be very unreason- 
able. Ido not suppose that the debate would last for a day; but of 
course some Senator who has not spoken at all on the question of 
expulsion might desire briefly to state his reasons. 

Mr. FERRY, of Connecticut. I heard one Senator say in this debate 
that the discussion on the resolution of expulsion must occupy days. 

Mr. CARPENTER. It hasoccupied days. That has been discussed 
as much as the other. The discussion has covered both grounds. 

Mr. FERRY, of Connecticut. The Senator making that statement 
was arguing that we were discussing first the resolution of the com- 
mittee, and that after that days would be occupied in the discussion 
of the resolution of expulsion. 

Mr. MORTON. He said that would be an entirely different propo- 
sition. 

Mr. CARPENTER. Let me make this proposition and see if we can 
have a general understanding: that the debate on the expulsion reso- 
lution shall not exceed four hours, and be confined to ten minutes 
apiece. 

Mr. FERRY, of Connecticut. 
would be reasonable. 

Mr. SHERMAN. I think that is fair. 

Mr. CONKLING. It would be better to say “one day.” 

Mr. CARPENTER. Well; limit it to one session. 

Mr. FERRY, of Connecticut. But not driving us into anight session? 

Mr. CARPENTER. A session ending by five o’clock. 

Mr. FERRY, of Connecticut. I have no objection to that. The 
understanding, then, which is proposed between us is this, that after 
the vote has been takep upon the resolution of the committee, one 
day, terminating at five eehack, shall be allowed for debate upon the 
resolution of the Senator from Mississippi, the speeches being limited 
to ten minutes each. If unanimous consent can be had to that ar- 
rangement I will withdraw my amendment. 

Mr. CARPENTER. I hope-unanimons consent will be given. 

Mr. MORTON, Ido not know what is to be the precise effect of 
this proposed arrangement. I ‘give no consent myself now. 

The VICE-PRESIDENT. Unanimous consent is not given. 

Mr. FERRY, of Michigan. Ishould cheerfully withdraw my amend- 
ment if I could now, bat the Senator from Indiana has prevented it 
by his objection to the proposition of the Senator from Connecticut. 

Mr. BUCKINGHAM. I object to the withdrawal of the amend- 
ment proposed by my colleague. I think that is the question which 
shonld first be tried, and I hope it will not be withdrawn. 

The VICE - PRESIDENT. The Senator from Connecticut [Mr. 
FrErRry ] is entitled-to the floor. 

Mr. FERRY, of Connecticut. I believe, Mr. President, that I had 
about finished my remarks when we went off into this discussion 
about a definite agreement, and I will yield the floor. 

Mr. ANTHONY. Ido not think the objection of the Senator from 
Indiana should prevent this arrangement, if it is acceptable other- 
wise. ‘The Senator from Indiana, who has charge of this matter, un- 
doubtedly ought to be allowed to rer his own time in closing, and 
so should the Senator who is on trial; but if the other Senators can 
rome to a generat understanding to limit the debate, as has been sug- 
gested, I do not think the objection on the part of the Senator from 


I have no objection to that. That 
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Indiana should prevent it, his time being unlimited and the same 
privilege being given to either the Senator who is on trial or to any 
Senator who may represent him. 

Mr. STEWART. I cannot assent to anything of that kind. [ 
think = proceedings of yesterday preclude my assenting to any 
such thing. 

Mr. LOGAN. This proposition has nothing to do with the resolu- 
tion of the committee. It is only to apply r that has deen voted 
upon. 

Mr. ANTHONY. Iso understand. 

Mr. LOGAN. It has nothing to do with that; and any time any 
Senator may see fit to occupy on the resolution of the committee is 
accorded. The proposed arrangement does not affect that. 

Mr. ANTHONY. Iso understand. The resolution of expulsion 
can be discussed, as it has been discussed here, before we come to a 
vote on the resolution now pending. 

Mr. STEWART. Yesterday I undertook to make some remarks, , 
and it was turned into a running discussion all around. I want to 
hear everything that is said on this case, and I do not propose to make 
any arrangement, in a matter so important, in this early stage of the 
discussion, not believing that half the Senators have read the testi- 
mony. If we adopt the suggestion of the Senator from Rhode 
Island, we give to a particular man unlimited time and cut off others ; 
that seems to me very remarkable. This is not at all like an ordinary 
case of legislation. Let us go on a little longer with the discussion 
before any arrangement is proposed. 

Mr. ANTHONY. It is abate customary for the Senator who has 
charge of a measure to close the discussion. 

Mr. STEWART. We are all equally in charge of this case. 

Mr. ANTHONY. Undoubtedly the Senator from Indiana has charge 
of the pending resolution. 

Mr. LOGAN. He has charge of the resolution of the committee, 
but not of the other. 

Mr. ANTHONY. That is true. I agree that it is proper that a 
Senator in charge of a measnre should close the debate; but of course 
in this case the Senator implicated should have the privilege of clos- 


ing. 

Tr. STEWART. I think it would be entirely improper, and other 
Senators would not do their duty, if, after the Senator from Indiana 
made his speech, in case he had declared anything which wanted cor- 
rection, they did not correct it. If any statements were made here 
which I did not think were warranted by the evidence, and which 
were calculated to prejudice Mr. CALDWELL or to do him injustice, I 
should feel derelict if I did not get up in my place and say so at any 
time before the vote was taken. 

Mr. SHERMAN. There would seem to be a pause in this matter, 
and I will take a moment of the time of the Senate. I do not intend 
to give my opinion on the merits of this proposition except by my vote. 
I have resolved myself into the condition of a juror upon this question. 
Parliamentary law embarrassed me a little as to the order of the votes; 
but I think I understand it now. 

I regard it as a matter of public duty that none of us dare shrink 
from to dis of this case of Mr. CALDWELL during the present ses- 
sion of the Senate, and I should regard it as a violation of public duty 
to avoid or delay any vote that may come up before us, however un- 
pleasant it may be. I also think it is due to the committee who in- 
vestigated the matter that the resolution presented by the committee 
should be voted upon first, that it should not’be embarrassed by o- 
tions of order, amendments, or parliamentary forms. Therefore, I feel 
myself bound, from what ig due to the committee as a body, to vote 
against any amendment whatever, until the question is solved whether 
or not Mr. CALDWELL is legally elected. Then we are equally bound 
to take the converse of the proposition which has been made and de- 
bated for two weeks, offered by the Senator from Mississippi, and vote 
upon that after areasonable debate. But if I could, even for a moment, 
entertain the idea which has been suggested by the Senator from Con- 
necticut, that there would be an effort made to avoid the vote on the 
latter proposition after the disposition of the first, I might do what 
others tere been compelled to do sometimes, resort to parliamentary 
tactics to get the proposition voted upon that I desire voted on. But 
I do not believe there is the slightest danger of that. In view of the 
declarations already made on the floor here, I have not the slightest 
idea of it. 

Mr. BUCKINGHAM. Allow me to ask a question. 

Mr. SHERMAN. Certainly. 

Mr. BUCKINGHAM. If we should vote on the ooerees of the 
committee, andisay that Mr. CALDWELL is not entitled to his seat 
how could we reach the proposition of the Senator from Mississippi ? 

Mr. SHERMAN. It would be unnecessary to reach it, then. I 
would not cast a Parthian arrow at any one who was elected that we 
said was not entitled to his seat. If he is not entitled to sit here, we 
have no right to expel him; we have no right to fire arrows at him 
after we have driven him out of our presence. I do not think my 
friend from Connecticut, on a moment’s reflection, would desire to 
say anything more about Mr. CaLDWELL’s case when he is not a 


member of the Senate. - 

Mr. BUCKINGHAM. I think we should determine first whether 
he is a member of the Senate, if that is not determined already ; and 
if he is a member of the Senate, the question comes up whether we 
cannot or ought not as a matter of duty to expel him. 

. That is the very point. 


Mr. SHER 
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Mr. BUCKINGHAM. I say for that pu he is a member to-day. 

Mr. SHERMAN. I think the logic of this whole case, with due def- 
erence to my friend from Connecticut, requires us first to pass upon 
the fact whether Mr. CALDWELL is entitled to a seat here among us. 
If the resolution of the committee is adopted by a majority vote, he 
has no right here. Then he goes, and we have no right to throw ar- 
rows at him, or throw our resolutions of censure at him, or anything 
of the kind. He is then a private citizen; that is the end of the case. 
But if, on the other hand, it is resolved that he was legally elected, 
but that he procared his election by such misconduct as would justify 
us in the presence of the American people in expelling him from this 
body, that is a question which we ought to act upon at this session 
immediately after the other, and it seems to me that there ought to 
be no question about the willingness of all Senators to agree that this 
case shall be disposed of by a final vote. 

As I said before, my mind has been made up for some days, and I 
am prepared to vote; but I do not wish either to convince others or 
to influence the opinion of others, but I am disposed to give my 
opinion by my vote, and to vote against all amendments to the prop- 
osition made by the committee until that is settled. If that is set- 
tled in one way, that is the end of the case; if it is settled in another 
way, then let us take the vote deliberately on the other question that 
is presented to us by the resolution of the Senator from Mississippi. 
That is the course I will pursue. 

Mr. MORRILL, of Maine. Mr President, for myself, I have not the 
slightest embarrassment in voting in the order suggested by the re- 
port of the committee, as it will be seen from the observations I had 
the honor to submit to the Senate yesterday. But from the stand- 
point taken by the Senator from Connecticut [Mr. Ferry] this morn- 
ing, it is obvious enough that the same rule does not apply to him; 
and so I take it from the general sentiment expressed on all hands 
here, all Senators are not free in the sense that I am to vote on the 
question as presented by the committee. Now the oro. of 
expulsion is an inclusive proposition. We are divided here on law, 
not on fact. Many-of us who entertain the question touching the 
legality of the election still entertain the same opinions with others 
in regard to the question of expulsion, the power of expulsion, and 
the daty of expulsion growing out of these facts. 

Now, it will be seen that on the question of expulsion all those 
would unite who believe that the facts justify expulsion, though they 
hesitate whether they do or not justify declaring the seat void. That 
is the case of the Senator from Connecticut; and you see that he is 
obliged to present that proposition growing out of the facts which he 
says satisfy him in his mind that bribery existed, but do not satisfy 
him or leave him in doubt whether it existed to such an extent as to 
vitiate the election. He is obliged to anticipate the action of the Sen- 
ate by submitting a proposition which includes a point on which 
others have argued, that the election is vitiated by the fraud. There- 
fore, while I am entirely free to vote in the order suggested by the 
committee, and shall vote in that way in any contingency, I sympa- 
thize entirely with the views of the Senator from Connecticut, and I 
see in the attitude in which he is placed that the true proposition for 
him to vote first upon is expulsion; and so if must present itself to 
every Senator who believes that bribery exists in this case, but doubts 
whether to a sufficient extent to vitiate the election. 

Mr. SCOTT. Mr. President, one consideration strikes my mind, 
which I feel impelled to present to the Senate, as to the desirability 
of first voting upon the resolution of the committee. 

Through all this discussion of nearly two weeks no one has doubted 
that the power of expulsion applies to this case, and the only question 
is whether the facts justify the exercise of the power. But upon the 
other question, one of the most important that has ever been pre- 
sented to the American people or to the Senate, there has been a very 
wide difference of opinion, not marked by party lines, as was said 
yesterday, to the honor of the Senate, by the Senator from Maine. 

Now, sir, after having spent two weeks upon the discussion of that 
most important and delicate question, ae down to the very roots 
of this Government, if we pass upon the resolution of expulsion first 
and there be two-thirds for expulsion, that question is left where it 
was when we started, and the sense of the Senate is not declared upon 
it. I think that it is not the least important result to be egtived at 
from this discussion, that the sense of the Senate be declared upon 
that most important and delicate question. I am ready to vote upon 
either of these questions; and having my convictions very decided 

upon both of them, it is of very little moment to me personally which 
of them comes first. I shall vcte against the resolution of the com- 
mittee, let it come first or last. I shall vote for the resolution of ex- 
pulsion, let it come first or last. But if the resolution of expulsion 
do come first, and there be a majority for it, we shall never reach 
that most important question which has divided the Senate for the 
last two weeks. 

Mr. BAYARD. Will my friend let me ask him, how can he vote for 
expulsion in case the first resolution should carry, and the person be 
declared not to have been elected ? ? 

Mr. SCOTT. Of course I cannot then. I say I am ready to vote on 
them in any order. We can never vote for the resolution of expul- 
sion, of course, if the first resolution be carried. 

Mr. CONKLING. Let me put it the other way, if my friend will al- 
low me. Suppose a majority of the Senate, less than two-thirds, vote 
for the resolution of expulsion, can that same majority afterward 

~ turn around and vote that the very man whom they declared in favor 
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of expelling as a member, in truth and in law, never was a member 


of this Senate ? 


_ Mr. SCOTT. That is a consideration which may govern mombers 
in their vote. The consideration which I am presenting to the Sen- 
ate is the importance of having this grave court decide the question 
which has been argued before it for the last two weeks; and, as I 
say, if you vote first on the resolution of expulsion and carry it, you 
never reach that question. If you vote first on the other resolution, 
you do reach it, let it be carried or defeated, and I want the expres- 
sion of the Senate on that question, 

Mr. FENTON. I only wish to remind Senators, as they seem to 
forget, that the propositions befere us, by amendments now pending, 
do not bring us to a vote upon the resolution for expulsion first. ‘The 
pending amendment brings the proposition of the committee before 
the Senate in a changed form, making it an affirmative declaration 
instead of a negative one. I see no objection to allowing the matter 
to be acted on in the order now proposed by the various amendments, 
for it brings us back to the starting-point; and I object to any ar- 
rangement or understanding in the matter. Let the debate go on. 

Mr. BAYARD. Mr. President, the Senator from Pennsylvania [ Mr. 
Scorr] has well said that the question which is to be solved by a de- 
cision of the Senate upon the resolution of the committee declar- 
ing that Mr. CALDWELL was not duly elected a member of this body, 
is one which reaches principles that lie at the very root of our gov- 
ernmental institutions. The discussion we have had for the last two 
weeks has shown a vast variance in opinion between members, grow- 
ing almost wholly ont of that natural, honest mental difference aris- 
ing not only from education and from organization of mind, but from 
all those nameless causes which affect the judgment of men. It is 
from the differences of honest minds that truth is evolved. 

And, Mr. President, there is no question that, while a proper con- 
sideration and decision of this subject must embrace great funda- 
mental views of the structure of our Government, it behooves us, with 
patience, care, and grave anxiety, to approach such a consideration 
and decision. I do not think that any of us can overrate the impor- 
tance of a proper decision of these subjects; and yet at the same 
time it seems to me that there is a question before this body even 
more important. It is the question, the great moral question, that 
underlies this case, the question whether, de facto or de jure, this 
body contains a member unworthy, unsafe from his acts, or acts to 
which he has been a party, to remain a member of the body. While 
I shall experience that sense of relief which certainty brings with it, 
as any man will who is enabled to come to the decision of that which 
has distressed him in its consideration, even though the decision may 
be contrary to his own views; while I am anxious for that; while I 
also believe that, whether we reach that decision by a vote of the Sen- 
ate or not, yet, nevertheless, the discussion which has preceded it has 
been timely and valuable, still I say there is the other question which 
has a right of precedence, which we are called upon to decide in ad- 
vance, a question of fact, first, whether this body does contain an ele- 
ment unsafe to allow to remain within it, and next, whether there is 
that high sense of justice to the Government to which we adhere that 
will induce us to pronounce sentence upon him. That is the more im- 
portant question in my mind, and as a result of fact it setties the first 
in so far as it relates to the present case, 

There are three considerations before the Senate. The first is the 
report of the committee that the seat be declared vacant. That is to 
be decided as a question of constitutional power, as to whether the 
Constitution of the United States justifies the report of the commit- 
tee that the seat has been illegally filled. It is a mixed question of 
fact and law. 

It is moved to amend that proposition, and substitute a resolution 
of expulsion, which would save a decision of the questions of law 
and fact embraced in the first, and simply throw upon the Senate the 
duty to decide, under the facts and under the Constitution and laws, 
whether the right existed, and, correlative with the right, the duty to 
exercise that right and power, of expulsion by two-thirds. 

Further, it is now proposed to amend that amendment or substitute 
by declaring that there was a valid election, so that expulsion, if snb- 
sequently proposed, can act logically upon a sitting member de jure. 

Mr. President, I regret that the last proposition was offered. I 
know it was not intended to embarrass the subject; Ihave too much 
respect for the honorable Senator who offered it to imagine such a 
thing ; but at the same time I respectfully submit that it does tend to 
embarrass the subject. It calls upon us to declare whether in our 
views of the law there was a valid election or not; that we are first 
to decide upon the facts of the case, and then, applying to those facts 
the law of the case, we are to decide whether bribery in any and what 
degree, committed by the sitting member or not, in his interest or not, 
shall affect the election. Those questions are grave. The facts sur- 
rounding them, I do not say to me are doubtful, but they have been 
sufficient to throw doubts on minds as capable of judgment as my 
own, although they may have le* them to a different result. The 
acts of the legislature of Kane, the acts of the persons who took 
part in the election of Mr. CaLD 2<t, who were interested in his elec- 
tion for one motive or other, have undoubtedly thrown a murky 
cloud, as was well said by the Senator from Connecticut, [Mr. Ferry, | 
around the transactions in the town of To peka in the month of Jan- 
uary, 1871. If needs be, we must penetra te that cloud; we must dis- 
pel it; we must let in what rays of trut h we may, and we must do 
our duty according to our best lights. 
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Now, Mr. President, when the opportunity of duty arrives, are not 
the claims of duty paramount? What are they? If this body dis- 
cover that it is no longer safe for them to retain an element in their 
midst, if that question is made, then I say the first duty is to settle 
it, and by settling it you have settled all the other questions presented 
for decision. I trust that there will be no question allowed to come 
between the Senate and that decision, whichI hold to be its first and 
gravest duty at this time. 

I admit the importance of the constitutional questions raised by 
the inquiry whether this was or was not a valid election; but I do 
not care to embarrass members of the Senate, who agree entirely upon 
the grave question of the duty te expel whenever the facts that war- 
rant it are presented. I do not desire to see those who may agree upon 
that all-important question sever in their votes, or in any way lnterfere, 
embarrass, or impede a decision on that subject, by differences upon 
the constitutional questions that surround the other question of the 
power of the Senate by a majority vote to declare the action of a leg- 
islature void and a seat vacant, because of a greater or less degree 
of bribery in the election. 

I have heretofore given imperfectly my reasons why I could not 
support the resolution of the committee. Differing with other gen- 
tlemen who seem to think that they ought at this time to withhold 
their opinion, the conclusions of their minds, the conviction of their 
consciences on the subjects of fact involved in the question of expul- 


_sion, I have also expressed, with sadness and with truth, my own con- 


victions in relation to that. The expressions of opinion, whether 
they ought to be given or whether it is proper to withhold them, I 
make no comment upon; but for want of that expression, by reason 
of that reticence which gentlemen have a perfect right to exercise, 
we cannot know the fate of the resolution to expel, it requiring the 
larger vote ; nor can we tell the fate of the resolution to declare the 
seat vacant by a majority. 

As I have said before, with my present views of the powers and 
duties of the Senate of the United States to judge of the election of 
its members, I cannot consent that it should impose any punishment 
upon a sitting member under color of deciding his election void; and 
yet that idea has been consented to; it was stated yesterday by the 
Senator from New Jersey, [Mr. FRELINGHUYSEN,] in positive terms, 
that this was a lighter method of punishing amember. Sir, no such 
punishment can legitimately be exercised upon a member by the vote 
of a majority. If you mean to declare his seat vacant, you do so 
without reference to his personal conduct in the transaction at all. 
He may be as pure as snow, as clear as the light of heaven, and yet 
it may be the 7 of the Senate to declare there was no election, 
from causes entirely beyond his control or in which he had no part. 
No, sir; if this vacation be made for punishment, the Constitution 
demands that it shall be by a two-thirds vote. 

Let there be no cover of it. Let the people of this country, who 
are interested in this proceeding as much as we can be, understand 
our action. It is true that the Toner of the Senate is not our honor 
alone; the virtue of the Senate is not alone for our advantage; but 
whatever we may have here of virtue, of honesty, of ability, is the 
property of the American people, and to be used for their advantage 
only. If we have it, we have it in trust for them and for ourselves as 
simple integers of the great Union. I say it is the duty of the Senate, 
if they consider that the honor of the body has been stained ; that the 
safety of the body as legislators has been endangered ; that the credit 
of the body has been touched, to punish him who has so invaded it, 
and to say openly, not only by their votes but by the manner in which 
they decide to have the question presented for their votes, what they 
mean. 

The resolutiou to declare the seat vacant is a proposition of law 
that does not in any degree involve the personal conduct or character 
in any way of Mr. CALDWELL, and which leaves him personally with- 
out judgment, without sentence, without punishment at all. It is an 
abuse of terms to say that it is “a milder form of punishment.” It 
is no such thing. It is the adjudication of an abstract proposition of 
law, not in any way involving his conduct in the transaction. 

But, sir, if the question shall go beyond that, and his personal 
wrong and impropriety unfitting him for membership shall come 
before us for decision, then if he is to be punished, it must bé pun- 
ishment expressed upon its face and inflicted by the only method 
which the Constitution of this country permits. Two-thirds of this 
Senate must concur, and the resolution ought to be plain, disen- 
tangled from other questions, express on its face, so that the country 
may know what we mean, and that we may ourselves understand 
precisely the nature and effect of our action. But if, on the contrary, 
we are to postpone that great question for the decision of abstract 
propositions of law involved in the report of the committee, in rela- 
tion to which there are differences of opinion so various that it may 
possibly be that in the discordant views on that subject the great 
end sought to be reached may be overlooked and in some way de- 
feated, then, I say, we may lose sight of the greater duty in pursuing 
what is comparatively an abstraction, and which, if useful as prece- 
dents, will lose their value even for that purpose when we consider 
for what different reasons of law and fact Senators have indicated 
their intentions to support or oppose the resolution of the committee. 
I trust, therefore, that in the order of voting on this subject, as the 
resolution for expulsion has been placed in the foreground, it may be 
kept there. I do here aver that, grave as are the constitutional ques- 
tions arising under the power to vacate the seat, the moral question 


is greater. It looms over and above it all; it ought to be decided 
first; and I trust it may be kept in such a parliamentary position 
that it shall be decided first. The Senator from Maine [Mr. Morrity} 
well said pow that we stand here in the presence and under the 
shadow of a great enormity. If that be true, and I think it is true, 
we must meet that question first, and the vote of two-thirds will 
decide that question and carry with it all the effects that are sought 
to be expressed by the majority proposition. 

Mr. SCHURZ. Will the Senator yield to me for a moment? 

Mr. BAYARD. Certainly. 

Mr. SCHURZ. I desire to submit a consideration to him which 
may not be without importance in the line of his argument. There 
are some Senators here who entirely agree with him upon the moral 
question, but whose views are different from his as to the resolution 
reported by the committee, and as he may desire to avoid a precedent 
such as might be established by the adoption of this resolution, so 
they may desire to make such a precedent. Now the amendment sub- 
stituting a resolution of expulsion may render that entirely impossi- 
ble, and those who desire to vote “ay” on the resolution reported by 
the committee, together with those who are against that resolution, 
as well as against expulsion, may form a majority and vote the amend- 
ment down, and then the resolution of the committee may not receive 
a majority of votes, and both may fall in that way, and then we 
should have no understanding as to whether, after the failure of the 
resolution reported by the committee, the resolution to expel should 
be taken up. Would it not, therefore, after all, be better to agree to 
an arrangement by which we can first have a clean vote on the resolu- 
tion reported by the committee, with the understanding that after- 
ward the resolution to expel shall be taken up immediately ? 

Mr. SHERMAN. Allow me to say to the Senator from Delaware 
that if he desires to get a vote upon the resolution of expulsion for 
moral effect, he is taking a very singular way to do it, with his know!- 
edge of parliamentary proceedings, because some gentlemen, he knows 
very well, will vote against an amendment in the second degree, first, 
because they think there ought to be a square vote on the resolution 
of the committee; and among them are some who will vote for a res- 
olution of expulsion. He knows that fact. The Senator who reports 
the resolution from the committee, together with my friend from 
Missouri, [Mr. ScuuRz,] and other Senators, and you might select 
them by the half dozen, will vote against the proposition of expul- 
sion as an amendment to the resolution of the committee. 

Mr. BAYARD. I have never heard that, and, with due respect, I 
cannot precisely understand the logic of the man who says that the 
time has come and the duty exi8ts of expulsion, and yet says he will 
not vote for it because he desires to have an opportunity to vote first 
on an abstract proposition, a proposition that would be settled, or 
rather the case presenting it would be entirely settled, by the preva- 
lence of the two-thirds vote, an unquestioned exercise of clear con- 
stitutional power, including in its results a practical solution of the 
entire case, 

Mr. SHERMAN. Why, Mr. President, what is the question be- 
fore us? The ema is whether Mr. CALDWELL was legally elected. 
A committee of this body have reported a resolution that he was not. 
That is the basis upon which we are acting. I may vote against a 

reat many things as amendments to that proposition, which are per- 
ectly right in themselves. I might vote against the ‘Ten Command- 
ments, the Lord’s Prayer, the Litany, and many other things that 
I have been taught to respect, as amendments to that proposition, 
simply because i wish a vote on the proposition itself, and I do not 
wish any substitute in the face of that. 

The pregnant question put by the Senator from Missouri onght to 
convince the Senator from Delaware, that he is not pursuing the right 
course for moral effect. On the contrary, the effect of offering these 
amendments, involving us in a parliamentary controversy and divid- 
ing those who may agree upon the question of expulsion, it seems to 
me, might present the spectacle in this body of having one-third of 
the y vote for the resolution of expulsion as an amendment to a 
proposition that may finally fail in the end. I think the simplest way 
is always the best way, and the simplest and best way is to meet 
sates prereset as they come before us—first, on the resolution re- 
ported by the committee. We ought to pass upon that as a question 
of parliamentary law, as a question of precedent. It is a proposition 
that has been debated for two weeks. Let us take our position upon 
it. It is a constitutional question upon which men of different par- 
ties, both the great political parties of this country, are divided. Here 
is my colleague, who has one great fault of being so much a State- 
rights man that he sometimes is not quite national enough, in my 
opinion, agreeing with gentlemen who are a little too much national 
and too little State rights. A question that seems to divide the old 
— parties of the country is presented to us, and has been de- 

ted for two or three weeks, and on the whole, I think, although the 
debate has been rather longer than I wish it had been, yet it has been 
a very able and very instructive debate. I can say that, as I have not 
Faberge ee in it. Many of the speeches that have been made in this 

bate are admirable and excellent. The tone of the debate has been 
good. Now, on the whole, after this debate upon a constitutional ques- 
tion involving parliamentary law, it seems to me it is due to the coun- 
try that we the vote directly on that proposition ; and the Senator 


from Indiana, who has devoted so much time and labor to this sub- 
ject, has the right to ask and demand of the Senate a direct vote on 
| this proposition. Then the question of expulsion will come up. 
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If I feared that there would be a disposition to evade the question 
of expulsion, then I would seek some reason for antagonizing the 
proposition of the committee by parliamentary amendments; but I 
cannot believe that, and I do not believe it. In view of the state- 
ments that have been made in our presence by those who are opposed 
beth to the resolution of expulsion and to the resolution of the com- 
mittee, I have not the slightest idea that there will be any disposition 
to prolong even debate on the proposition of expulsion. After we 
dispose of the question of the legal right of this gentleman to his 
seat here, then the other question must be determined definitely be- 
fore the close of the session. Therefore, I repeat what I said a little 
while ago, that I shall vote against any amendments that may be 
offered to this resolution until it is out of the way, and then I will 
instantly vote to take up the resolution of the Senator from Missis- 
sippi, [Mr. ALCORN. ] 

Mr. THURMAN. If my personal feelings alone were to be con- 
sulted, I should greatly prefer that we should take a direct vote on 
the resolution repo - the committee, without being bothered 
with any amendment at all. Ishould do that, because I wish to re- 
cord myself in favor of that view of the Constitution that I have en- 
deavored to explain to the Senate ; because I wish to say by my vote 
that I believe that bribery goes to the election. On the other hand, 
while those are my own personal views, I am a little embarrassed by 
the apprehension that a majority of the Senate do not entertain those 
views, and that the decision upon the resolution of the committee 
will be adverse to that resolution, and therefore that a very bad 
precedent, in my judgment, will be set. I am here between two diffi- 
culties: on the one hand, desirous that the constitutional view which 
I entertain, although I have the greatest respect for those who think 
differently on the subject, and cannot in opposition to their views say 
that my views are necessarily right ; I claim no infallibility ; while, I 
say, on the one hand, I wish to see the true view of the Constitution, 
as I consider it, vindicated by the vote of the Senate, I cannot shut 
my eyes to the apprehension that it will not be vindicated, but that 
precisely the opposite view will be decided by the Senate. 

It is very true that a decision against the resolution of the com- 
mittee does not necessarily decide the constitutional question, be- 
cause Senators may vote against the resolution of the committee who 
believe, as I do, that bribery does go to the election, but who think 
that the facts here do not make out a case of bribery sufficient to 
avoid the election, as is the case of the Senator from Connecticut, 
[Mr. Ferry,] who has so ably addressed us this morning, who, if I 
understand him aright, believes that in a case in which the majority 
that controlled the election was bribed, that would go to the election. 
He agrees with me, therefore, on the constitutional question, but yet 
cannot find in this evidence sufficient proof upon which to vote that 
there was such a majority. That is the condition of my friend from 
Delaware, [Mr. SAULSBURY, ] in the remarks which he made the other 
day. So that a vote against the resolution of the committee does 
not necessarily interpret the Constitution. A vote in favor of it is an 
interpretation of the Constitution. The one makes a precedent for 
legal decision; the other does not, because questions of fact are com- 
plicated with it. 

ws aaa Will my friend allow me one moment at that 
point 

Mr. THURMAN. Certainly. 

Mr. CONKLING. I wish to state a difficulty that I have in my 
own mind as to the effect of these votes. I understand the honorable 
Senator to say that the adoption of the resolution of expulsion avoids 
the constitutional question. 

Mr. THURMAN. I was not speaking of expulsion. 

Mr. CONKLING. I know my friend was not talking of expulsion. 

Mr. THURMAN. I have not come to that yet. 

Mr. CONKLING. I am aware of that; but inferentially I under- 
stand him to hold that if we do not vote upon the resolution of the 
committee, we do not = ape what he has denominated the con- 
stitutional question. I simply desire to suggest to the Senator, as he 
passes along, this view: many members of this body at least hold, 
and Iam one of them, that we cannot expel a man unless he be a 
member. I hold that we cannot satisfy ourselves at all by the sug- 
gestion made this morning by the Senator from Connecticut, that a 
Senator may be a member de facto although he was not elected. I 
understand that Senators must be chosen by the legislatures of 
States, not by the United States Senate. Therefore, a man is a Sena- 
tor because he was elected, or he is not a Senator. In consequence 
of this, those who hold this view could not vote toexpel Mr. CaLp- 
a unless by implication they voted that he was a member s0 as 

ex , 

Now, the point I wish to present to my honorable friend is this: If 
when the record is finished it simply shows, supplementing all this 
debate, that a resolution of expulsion prevailed without avoiding, as 
it seems to me, the constitutional question, it will leave an ambigu- 
ous precedent, a precedent which will be treated on different sides in 
different ways. On the one side it will be said, “ Why, this decides 
that Mr. CALDWELL was a member of the Senate, because it declares 
that a member is expelled by this resolution ;” on the other hand it 
will be argued, “No; the Senate avoided that question altogether; 
they chose not to pass upon the question whether Mr. CALDWELL was 
elected or not; they chose to eliminate him from the body ; they took 
him up root and branch without deciding whether his seat was rooted 
in an election or whether, as has been now placed by the Senator 


from Connecticut upon the record, it is competent to expel a man 
who sits here de facto.” 

Mr. BUCKINGHAM. Will the Senator allow me to ask him a 
question ? 

Mr. CONKLING. If my friend from Ohio does not object. I am 
speaking by his permission. 

Mr. THURMAN. I have long ago made up my mind that I can 
never make a speech in this body without having two or three speeches 
injected into it 

Mr. CONKLING. If my friend will pardon me, in that respect he 
is like Montesquieu, who said he wrote not to show how much ho 
thought, but to make others think. So my honorable friend, when 
he speaks, not only radiates a great deal of light, but he engenders 
light in other peo Te. 

Mr. THURMAN, No; the Senator means that the Senator from 
Ohio is not witty himself, but he is the cause of wit in others. 
(Laughter. 

Mr. CONKLING. That is better, perhaps. 

Mr. THURMAN. That is what the Senator really means. 

Mr. President, if the Senator had not interrupted me, I should have 
come to his point after awhile. What I was saying—it has been so 
long since that I have almost forgotten it myself, and I expect the 
Senate have quite forgotten it—was this: a vote in favor of the res- 
olution of the committee affirms that bribery goes to the election, 
and is a decision of the constitutional question. A vote against the 
resolution of the committee does not decide any such thing necessa- 
rily, because many of those who vote against the resolution of the 
committee may do so, not because they dissent to the constitutional 
view that bribery goes to the election, but because they do not find 
in the evidence sufiicient facts to warrant them in holding that the 
election was controlled by that. That is, I was saying it had nothing 
to do with the question which the Senator from New York had put, 
and I said further that as I desired to record my vote upon the con- 
stitutional question, I personally preferred to have a direct yote on 
the resolution of the committee; but that I was apprehensive that 
there might be a majority against that resolution composed in this 
way—composed of those who believe that bribery does not go to the 
election, that the Senate has no right to look into the motives of the 
members of the legislature in voting for a Senator, and of those 
who, entertaining the same view of the Constitution that I do, yet 
think that the evidence here is insufficient to make out a case to 
avoid an election for bribery. In that way the resolution may be 
defeated; but even if that be the case, although a vote against the 
resolution would not be necessarily a decision of the constitutional 
question at all, although, in fact, it would not be, yet it could not 
fail to have great weight in any future investigation of the subject 
before the Senate. And therefore, although I prefer myself to have 
a direct vote on the resolution of the committee, yet in apprehension 
of a wrong precedent being set, if the majority of the Senate see fit 
to bring the vote first on the question of expulsion, I have no par- 
ticular objection. 

But, Mr. President, the Senator from New York starts a new theory — 
I think he is quite entitled to the merit of invention—and that is to 
say that you cannot expel aSenator until you have first declared that 
that Senator is legally elected. 

Mr. CONKLING. I did not say that. 

Mr. THURMAN. That is what it comes to. 

Mr. CONKLING. I beg pardon. 

Mr. THURMAN. Then i am incapable of comprehending it. 

Mr. CONKLING. I do not wish to interrupt the Senator. 

Mr. THURMAN, I wish to be interrupted whenever I misstate 
anything. : 

Ar, CONKLING. I did not say the Senate must declare that tho 
Senator was elected. The Senator from Ohio surely did not so under- 
stand me. 

Mr. THURMAN. I certainly did. 

Mr. CONKLING. Isaid the resolution must proceed upon the ground, 
the implication, the presupposition that the man to be expelled was 
a member; else you cannot apply to him that clause of the Constitu- 
tion which says, “and, with the concurrence of two-thirds, may expel 
a metpber.” That is what I said; not that the Senate must so de- 
clare, but it must be only in the case of a member that the resolution 
could apply. 

Mr. THURMAN. Well, let us. take it practically here, for we are 
talking about a mode of procedure. Suppose the resolution of the 
committee shall be voted down, and then the resolution of the Sena* 
tor from Mississippi shall be taken up, how would that differ in any 
respect from a motion to expel any member on this floor—the Senator 
from New York or myself? 

Mr. CONKLING. Not at all. 

Mr. THURMAN. Not in the slightest degree, would it? Now it 
is precisely the same thing if the amendment of the Senator from 
Connecticut should be adopted; and why? ALEXANDER CALDWELL. 
is as much a member of the Senate to-day as the Senator from New 
York or myself, upon the question whether or not be can exercise the 
privileges, and rights, and duties of a Senator, and is subject to ex- 
pulsion, because, until the Senate declares that he is not a member, 
he having presented the proper credentials and having been sworn in; 
he must be regarded as a Senator. 

Mr. CONKLING, Why? ; 

Mr..THURMAN®. Because, until his prima-facie:case made by bis 
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credentials and ratified by allowing him to be sworn in is overthrown 
by the judgment of the Senate, he stands here a Senator. 

Mr. CONKLING. Because he was elected. 

Mr. THURMAN. No matter whether he was rightfully elected or 
wrongfully elected, he is here a Senator. By what right is it, when 
the yeas and nays are called, the name of CALDWELL is called? By 
what right is it that he votes? By what right is it that he speaks? 
By what right is it that he exercises all the powers and duties, and 
enjoys all the privileges of a Senator? Because there are his creden- 
tials on your table, and he has been sworn in, and it never has been 
decided by the Senate that he was not elected; and therefore, when 
the question shall come up about expelling him, so long as his elec- 
tion has not been declared void, so long is he to be considered a mem- 
ber of the Senate, and he may therefore just as well be expelled as 
any other member of the Senate. There cannot be any doubt about 
that, as it seems to me. 

If it were not that everything can be doubted ; if it were not that 
Bishop Berkeley proved, so that nobody has ever satisfactorily an- 
swered him yet, that there is no such thing as matter, although Byron 
said it was no matter what he said—although that has been proved so 
that people have been puzzled ever since to know whether they ex- 
isted, so that the old beginning of reasoning on metaphysical subjects, 
the maxim, the postulate “ego sum” itself, is denied by metaphysi-- 
cians, yet it does seem to me that, notwithstanding this world of doubt, 
incredulity, and uncertainty, there is no doubt that the Senator from 
New York is wrong in his proposition. 

Mr. President, in respect to this matter I do not feel disposed to 
take any leading part in indicating what shall be done. I am willing 
to vote on these ean just as the majority of the Senate see fit to 
bring them up. own personal preference is to take a square vote 
on the resolution of the committee. If a majority of the Senate see 
fit to do otherwise, I bow to the majority. 

I do firmly believe that this election of Mr. CALDWELL was procured 
by bribery; I believe that it was controlled by bribery. I cannot 
name the men who were bribed, or but a few of them; but I have 
seen men convicted of murder when the murdered man had no name 
that was known to his triers, and I can believe that men were bribed, 
although I cannot name the men who were bribed. 

Mr. CARPENTER. Did the Senator ever know a man convicted 
of murder when nobody was dead ? 

Mr. THURMAN. I did not; but that would have been a mere 
witticism if my friend had asked it. I think there is corpus delicti 
enough here, as my friend from Mississippi [Mr. ALCORN] su ts. 
I believe that this election is an invalid election ; but, sir, my believ- 
ing that does not preclude my voting to expel upon the same facts, 
because whether the evidence is sufficient or not to prove the election 
to be invalid, the kena of the member is equal in either case, 
and the expulsion will be for good cause, and will be in the exercise 
of the legal discretion of the Senate. 

Mr. MORTON. Mr. President, I had not expected to speak to- 
day, and I am hardly prepared to do so; but as there is much execu- 
tive business that ought to be disposed of by the Senate, I move 
that the Senate now proceed to the consideration of executive busi- 
ness. 

Mr. THURMAN. I suggest to the Senator from Indiana that pos- 
sibly—I do not know it to be the fact—there may be some others who 
wish to speak to-day. I do not. 

Mr. MORTON. If there are, I will not insist on my motion. 

Mr. THURMAN. If there are no others who wish to speak, I will 
cheerfully vote for the motion. 

Mr.CONKLING. I ask the Senator to forbear the motion for a mo- 
ment, 

Mr. MORTON. I withdraw it. 

Mr. CONKLING. I venture to suggest to the Senator from Indiana, 
although I do not wish to interfere with the convenience of any Sen- 
ator, that if there are further suggestions to be made or further de- 
bate to be had upon the form or order of this proceeding, we had 
better not lose this day, it being now only one o’clock. any ar- 
rangement is to be arrived at as to the order in which these questions 
are to be taken, that can be done as well now, although Senators may 
not be prepared to proceed with their arguments upon the merits of 
the case. Therefore I hope that we shall not adjourn until any 
arrangement as to the order of business, or any understanding in 
that regard which is to be mooted against the amendment shall be 
disposed of. When we come back on Monday, if the Senator from 
Indiana has the floor, he does not want to devote his time to consid- 
ering questions of amendment or questions of the order of business ; 
and as it is now one o'clock, I think if we can envploy some time in 
making an end to any further suggestions as to how the vote is to be 
taken, it would be economical to do that. 

Mr. SCHURZ. If the Senator from Indiana will permit me, I think 
that suggestion is a very proper one ; but I believe the whole matter 
will depend upon the intention of the Senator from Connecticut. If 
he insists on his amendment, then the question is solved ; then we 
shall have to vote upon it first. if he does not—if he is ready to 
withdraw it—that will open the whole question. 

Mr. CONKLING. No; I beg on; that is not the situation of 
the case. It depends rather in that regard upon the intention of the 
Senator from Michigan, who has an amendment which precedes the 
amendment of the Senator from Connecticut. 

Mr. SCHURZ. I understand that. 





Mr. CONKLING. There are three propositions pending now, and 
the first in order is the amendment of the Senator from Michigan. 

Mr. SCHURZ. I understand that. 

Mr. CONKLING. If the Senator from Connecticut withdraws, the 
other amendment would fall, though the Senator from Michigan has 
avowed a willingness to withdraw it. 

Mr. SCHURZ. Even if the Senator from Michigan withdraws his 
amendment to the amendment, it would not clear the track for a 
vote on the resolution. That would depend on the Senator from 
Connecticut. 

Mr. MORTON. IfI may be allowed to make a suggestion, I will 
inquire what can be done now in the way of making an arrangement. 
Therg is no consent; I do not give mine, as I said some time ago. I 
know nothing now to do but to allow the discussion to go on until 
the time comes for a vote. 

Mr. CONKLING. The Senator asks what agreement can be made. 
Suppose the Senators withdraw their amendments. Certainly no- 
body can object to that. 

Mr. MORTON. That would not settle anything. 

Mr. FERRY, of Michigan. I have several times expressed my will- 
inguess to withdraw my amendment, if the Senator from Connecti- 
cut withdraws his; but mine is dependent on his, and should rest if 
it rests; if he withdraws his, mine falls with it. [am disposed to 
withdraw it, so as to bring the Senate to a vote on the resolution 
reported by the committee. 

Mr. MORTON. I tried to be distinctly understood as stating that 
I gave my consent to no arrangement. 

r. FERRY, of Connecticut. That was the reason why I did not 
withdraw my amendment. Two Senators objected to any arrange- 
ment. I am, therefore, compelled to let my amendment stand. 

Mr. MORTON. I now, forthe reasons I stated, renew my motion to 
go into executive session. I know there is business enough there to 
occupy this afternoon. 

The motion was a to; and the Senate proceeded to the con- 
sideration of executive business. 

After four hours and fifteen minutes spent in executive session, the 
doors were re-opened; and on motion of Mr. ANTHONY the Senate 
(at five o’clock and twenty-five minutes p. m.) adjourned to meet on 
Monday next at twelve o’clock m. 





IN THE SENATE. 


Monpbay, March 24, 1873. 


The Senate met at twelve o’clock m. 

Prayer by Rev. J. P. Newman, D. D. 

The journal of the proceedings of Saturday last was read and 
approved. 


RESIGNATION OF SENATOR CALDWELL. 


The VICE-PRESIDENT. The Chair will lay before the Senate the 
notification of the resignation of Mr. CALDWELL as « Senator of the 
United States. The Secretary will read it. 

The chief clerk read as follows: 

Wasuincton, D. C., March 24, 1873. 
. Sm: I do hereby very respectfully notify you, and through you the Senate of the 
United States, that 1 have resigned, and do resign, my in that body as a Sen- 
ator from the State of Kansas; and that I have arded by mail, postage prepaid, 
addressed to the chief executive officer of that State, at Topeka, Kansas, a resigna- 
tion in the following form, to wit: 
“UNITED STATES SENATE-CHAMBER, 
“* March 24, 1873. 

“Sir: I bea respectfully tender you my resignation as a Senator of the United 
States from the State of Kansas, to take effect immediately. 

“ Very respectfully, your obedient servant, 
“ ALEXANDER CALDWELL. 

“ His Excellency the GoveRNOoR OF Kansas, Topeka, Kansas.” 

I have also delivered in person to Hon. Thomas A. Osborn, the governor of 
Kansas, now in this city, a duplicate of the paper so forwarded, and whose acknowl- 
edgment of the receipt thereof is herewith inclosed. 

Very respectfully, your obedient servant, 
ALEXANDER CALDWELL. 

Hon. Henry WILs0! 


Ny 
Vice-President of the United States. 


WASHINGTON, D. C., March 24, 1873. 
Sir: I hereby acknowledge the receipt of letter of this day, resignin r 
seat in th Senate of the United States ana Senator from the Stateof Kansas. 

respectfully, your obedient servan 
or THOMAS A. OSBORN, 
Governor of Kansas. 
Hon. A. CALDWELL, Washington, D. 0. 
WITHDRAWAL OF PAPERS. 


Mr. SHERMAN. I ask leave to withdraw the papers of J. P. Rader ; 
also, the papers of Butler, Miller & Co.; also the papers of Hawks, 
Miller & Co. I understand there has been no Mpawereiee senere on 
these cases, and the rs are to be withdrawn to be prod before 
other departments e Government. 

The VICE-PRESIDENT. That order will be made, if there be no 
objection. 

motion of Mr. DORSEY, it was 


That C. M. Lockwood have leave to withdraw his petition and papers 
frees the dion of the Hecate 
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ORDER OF BUSINESS. 


Mr. WRIGHT. I wish to inquire of the chairman of the Commit- 
tee on Privileges and Elections whether he proposes to take any fur- 
ther steps upon the resolution which has been before the Senate in 


re to Mr. Caldwell. 


r. MORTON. I shall make a statement to the Senate on that sub- 
ject in a few moments. 


Mr. WRIGHT. I desire to say that as soon as that matter shall be 
out of the way, as I suppose it will be now, I shall call the attention 
of the Senate to the CLAYTON case, and ask action upon it. 


THE CONGRESSIONAL RECORD. 


Mr. ANTHONY. The Committee on Printing, to whom was referred 


a resolution to cause to be printed and bound, with suitable indexes, 
as soon as practicable after the close of the present session, two copies 
of the CONGRESSIONAL RECORD for each Senator, have instructed me to 
ror it back with an amendment in the form of a substitute, and to 
ask for its present consideration. 

There being no objection, the Senate proceeded to consider the res- 
olution. 

The amendment of the Committee on Printing was to strike out all 
after the word “ resolved” and insert : 

That there be printed and bound, with an index to be preparod under the direc- 
tion of the Committee on Printing, of the CONGRESSIONAL Recorp for the poo 
executive session of the Senate, ten copies for each Senator, tive copies for each 
member of the House of Representatives, two copies for each Executive Depart- 
ment of the Government, five copies for the Library of Congress, five copies for 
the library of the Senate, five copies for the library of the House, and one hun- 
dred copies which may be sold by the Congressional Printer at the cost of paper; 
press-work, and binding. 

Mr. ANTHONY. I propose to modify the amendment by inserting 
“three hundred” instead of “one hundred” as the number of copies 
to be printed for sale; also by adding the Vice-President; and if it 
has been the custom to furnish the Secretary of the Senate and the 
Sergeant-at-Arms with copies, I would include them also. 

The VICE-PRESIDENT. The amendment of the committee will 
be so modified if there is no objection, and it will be read as modified. 

The chief clerk read as follows: 

Resolved, That there be printed and bound, with an index to be prepared under 
the direction of the Committee on Printing, of the CONGRESSIONAL RECORD for the 
present executive session of the Senate, ten copies for each Senator, the Vice- 

-resident, and Secretary of the Senate, five copies for each member of the House 
of Representatives, two copies for each Executive Department of the Government, 
five copies for the Library of Congress, five copies for the library of the Senate, five 
copies for the library of the House, and three hundred copies, which may be sold 
by the Congressional Printer at the cost of paper, press-work, and binding. 

The amendment was agreed to. 

The resolution, as amended, was adopted. 


VISITORS TO WEST POINT. 


The VICE-PRESIDENT. The law makes it the duty of the Chair to 
appoint two members of the Senate upon the Board of Visitors to the 
Military Academy at West Point. Under this authority the Chair ap- 
points the Senator from Ohio [Mr. SHERMAN] and the Senator from 
Kentucky, [Mr. STEVENSON. ] 


THE CALDWELL CASE. 


Mr. MORTON. Mr. President, we have had notice this morning of 


the resignation of Mr. Caldwell and that it has been accepted by the 
governor of Kansas. It is hardly competent for the Senate to expel 
a man who is not a member or to declare a seat vacant that is already 
vacant by resignation. Under the circumstances, I consider my duty 
in this case as chairman of the Committee on Privileges and Elections 
at an end. 

CHARGES AGAINST SENATOR CLAYTON. 


Mr. WRIGHT. I now move that the Senate proceed to the consid- 
eration of the resolution reported by the select committee in the case 
of the Senator from Arkansas, [Mr. CLayton.] I simply wish to get 
. rare the Senate, and then I will give way to other matters if it is 

esired. 

Mr. FENTON. I had intended to address the Senate to-day on both 
the propositions relating to Mr. Caldwell. I had delayed addressing 
the Senate, hoping to see in Lag the remarks of my colleague, [ Mr. 
CONKLING, }] to which I wished in part to reply. I shall forbear mak- 
ing the speech that I intended to make, although I believe the res- 
olution is still before the Senate. I rise now more for the purpose 
of asking the Senator from Indiana what disposition, if any, will be 
made of the resolution. It has not been disposed of, notwithstanding 
the resignation of Mr. Caldwell. 

Mr. MORTON. I stated to the Senate that under the circumstances 
I considered my duty at an end in re to the matter. The resolu- 
tion has not n formally di of; it is on the table for the 
Senate to take any action that or may think proper to take; but 
I consider that my duty is performed. Ido not wish to interfere with 
the Senator in any way. 

Mr. FENTON. I have no wish to addres#*the Senate now. I 
hardly think it would be proper, under the circumstances, to con- 
tinue this discussion. 

Mr. WRIGHT. I insist on my motion. I suppose that the Caldwell 
case is out of the way entirely. 

The VICE-PRESIDENT. The Senator from Iowa moves that the 
yom proceed to the consideration of the case of Mr. CLayTon, of 

ansas. 
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The question being put, it was declared that the motion was 
agreed to. 

Mr. THURMAN. Lask a division of the Senate on the question of 
taking up that case. I desire to say, in respect to it, that lam in this 
situation, and I believe it is the situation of nine-tenths of the Sen- 
ate: I have never found the time to read the testimony in that case. 
It is very voluminous. If I am not mistaken, there are seven or eight 
hundred printed pages of testimony in the case; I know there are so 
many that I have never been able to find time to read it. There have 
been two reports in this case, I think, one made at the session before 
the last, and oné made at the last session. Now, sir, a vote to adopt 
the resolution of the committee or not to adopt it, under these circum- 
stances, would be no expression of the opinion of the Senate; it would 
be simply an expression of the opinion of the majority or the minor- 
ity of that committee. The Senate has not aan that testimony. I 
think I may affirm that in respect to nine-tenths of them, perhaps ; 
certainly I think I may say it in respect to more than ree feurihe of 
them. Therefore the passage of the resolution or the defeat of the 
resolution reported by the majority of that committee will be no ex- 
pression whatsoever of the Senate. 

For this reason, I think the matter should go over until the next 
session, so that Senators may read and decide it for themselves. If 
there ever was a case, so far as I can see into it from looking into the 
reports of the committee, glancing at the majority and minority re- 
ports, that was simply a question of fact, or rather a multitude of 
questions of fact, this is one. Therefore, if we are to vote under- 
standingly upon it, if our vote is to be an expression of opinion that 
will be of any service to anybody, or any disservice to anybody, we 
ought to have time to look into this testimony and form our judgment 
upon it; otherwise I say it is nothing but the judgment of the ma- 
jority or minority of the committee, according as the vote may prevail. 

Mr. WRIGHT. The committee was appointed in this case about 
fifteen months since. The Senator implicated, in his place here de- 
manded this investigation. Near the close of the session, in June 
last, about the lst of June as I now remember, a partial report was 
made from the committee, developing to the Senate the views enter- 
tained by the majority upon the questions of fact. That report has 
been before the Senate from that time until this. About a month 
since the final report was made, accompanied by the testimony. Why 
the testimony was not reported before is stated in the partial as 
well as in the final report. If the testimony is not very fully referred 
to in the majority report, it is certainly quite fully referred to in the 
minority report. 

I say a month since this testimony was presented to the Senate ; 
and now the Senate is asked by the Senator from Ohio, in the case of 
a Senator charged with matters that go to his right to hold a seat on 
this floor, in a case where the charges were thoes more than a year 
ago, and where the report was made before the report that we have 
now been considering, or about the same time, and long before the 
charges were made against the Senator from Kansas-—the Senate is 
asked to say that these charges shall be still held over the head of 
the Senator from Arkansas, that we shall adjourn, and the case shall 
go over until December, because Senators have not had an opportu- 
nity to examine this testimony. 

I feel well assured that the Senator must be mistaken with refer- 
ence to the readiness of the Senate to act on this case. It is true that 
the testimony covers some three or four hundred pages, but it 
is just as true that any Senator in passing through this testimony 
cant see at a glance, almost, that a very large portion of it has nothing 
whatever to do with the questions of fact involved; and a discussion 
here of a few hours, in my judgment, will develop the facts to any 
Senator so that he will be able to understand them and vote under- 
standingly on the questions involved. 

I therefore appeal to the Senate that, as a mafter of justice to the 
Senator from Arkansas, as a matter of justice to this committee, as a 
matter of justice to the body, as a matter of justice to the country, 
they shall take up this case and dispose of it before the adjournment. 
I think it was the understanding whe we took up the Caldwell case 
that this should follow. I think that we expected to dispose of this 
case before our adjournment. Now, why should there be any hesita- 
tion or delay? 

So far as I am concerned, I do not propose to say a word in the first 
instance, notwithstanding I made the report. The report of the ma- 
jority of the committee does not invoke any action, because they find 
upon this record that there is nothing to impiicate the Senator from 
Arkansas. If there be any action invoked at the hands of the Senate, 
it must come from the minority or from those not prepared to agree 
with the majority. Substantially, all that the majority of (he com- 
mittee ask is that we shall be discharged from the further considera- 
tion of the question. 

In conclusion, I will say that I sup , in view of the announce- 
ment made by the Chair that the motion had been carried to take up 
this matter, there was really no question before the Senate. I under- 
stand, however, the Senator from Ohio now calls for a division. Be- 
fore that division is had, I appeal to every Senator here, without re- 
gard to party, as he would have justice done himself under like cir- 
cumstances, as he would deal justice to all men, in justice to this Sen- 
ator, and in justice to the body, that this case shall be taken up and 
disposed of. 

Mr. CLAYTON. If this case is allowed to go over until next winter, 
one-third of my entire official term will have been occupied in the in- 
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vestigation of this case. Such action, in my opinion, will furnish a 
very practical illustration of the law’s delay. I always suppused that 
when a member of the Senate submitted himself to the adjudication 
of the body, he was entitled to a speedy trial, as persons are in all 
other courts and in all other legislative bodies. I think it is due to 
me; I think it is due to the State I in part represent, or misrepresent, 
if the report of the minority of the committee be correct. If I misrep- 
resent it, I should be out of this place, and the legislature of the State, 
which is now in session, should have the privilege of putting some 
one here to fill my place. The facts have been investigated, and they 
should be acted upon. It is due to the State of Arkansas that this re- 
port should be taken up and final action had upon it. I do appeal to 
all Senators, as they would wish to have justice done them, not onl 
here but elsewhere, to allow this case to be taken up and disposed of 
Why should it be delayed now? It may be said that Senators desire 
to go to their homes. Is that a reason? Are we not here to transact 
the public business? It may be said that this case will elicit discus- 
sion. That is another reason why it should be taken up now. If it 
is left to go over until next winter, the other House will be waiting 
upon our action at a great expense to the country. 

I hold, Mr. President, that now is the time to take up this case, and 
if Senators are not familiar with the testimony let them take time to 
make themselves familiar with it. I do ask, as my right, that the 
Senate will act upon this case before it adjourns, let the final result 
of that action be what it may. 

Mr. THURMAN. Mr. President, I certainly feel the greatest reluc- 
tance in the world in suggesting the postponement of the considera- 
tion of charges made against a fellow-member in this body; and 
nothing but a desire to do exact justice could induce me for one 
moment to make any such suggestion. If the Senate has read this 
testimony and is prepared to vote upon it, I shall not object certainly 
to its doing so. I can do what will then be my duty; not having 
read one word of the testimony, I can refrain from voting. If Sena- 
tors here can say that they haveread this testimony and are prepared 
to vote upon it, well and good ; let it be decided, and the quicker the 
better; but if they cannot say that, if they are in the same category 
that I am, if they have not read one word of the testimony, or at least 
not sufficient to form any opinion at all upon it, then I say that if you 
take this case up, unless you are going to spend sufficient time here 
to go into all this testimony and consider it all, read it, scan it, 
and compare it, a vote of the Senate will be no decision of the Senate 
at all, but simply an acquiescence in the report of the majority or a 
dissent from that report. 

The Senator from Iowa made two remarks that I did not compre- 
hend at all. One was that he thought there was an understanding 
that this case should be taken up. I never heard of any such under- 
standing. I have seen it stated in the newspapers that it was agreed 
upon in a caucus of the republican members, to which they failed to 
do me the honor to send me an invitation, to take up this case; but 
surely I was not a party to that. Nobody asked me to attend it, and 
I certainly did not attend unasked ; and, tierefore, the understanding 


of which the Senator speaks must be some understanding outside of 


this chamber. I am quite sure there has been no understanding in- 
side of it. 

The Senator made another remark that I did not comprehend. He 
says the case should be taken up and acted on in justice to the com- 
mittee. What has the committee to do with this business, that there 
is justice or injustice to it? Where is the injustice to this committee 
that-we ask time to see whether the committee is right ; that, before 
we follow its judgment implicitly, we do what the Constitution re- 
quires us to do, think a little for ourselves? Where is the injustice 
to the committee? We never have devolved all our powers upon any 
committee. A committee is the mere instrument of the Senate, and 
hot a supreme arbiter either upon facts or upon law. Each Senator 
must decide for himself. Although great respect is due to the report 
of the committee, and none will pay greater respect to it than I will, 
and it may strongly influence my judgment, although no one habitu- 
ally pays more respect to the opinions of a committee that has care- 
fully investigated a case than I do, and especially a case of this sort, 
yet I must, if I discharge my duty at all, have some opportunity to 
examine it. I have had no such opportunity here. This report, it is 
true, has been upon our tables for about a month. How has it been 
since this report was laid upon our tables? The greater part of the 
last session after this report came upon our tables, I wit 
the Senate was upon a committee sitting at the same time that the 
Senate was sitting, pursuing another investigation ordered by the 
Senate, and we had no time to think about anything else. We had 
to neglect our public duties here to attend to that investigation. 
Since this Senate has convened in special session we have had the 
whole time taken up with the very interesting case which has just 
terminated this morning. Nobody has had any time to investigate 
this case except the members of the committee themselves. 

Under these circumstances I do say (and I should say it if I were 
the member himself who is accused here) that if the decision of the 
Senate upon this case is to have any weight in the country at all, it 
must be a decision after the Senate has had time to investigate and 
wwe itself of the facts. Any other decision would be worth very 

ittle indeed. 

Mr. WRIGHT. I desire to add only one word to what I have 
already said. In reference to the matter of understanding, I have 
said upon this floor more than once, at the time and before the Cald- 
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well case was taken up, that I oe to press the CLAYTON case 
immediately after the decision of the Caldwell case. I do not know 
that the Senator from Ohio had nae to do with it, but I know it 
was understood here, and has been understood from the commence- 
ment of this session, that, if we did no more, we were at least to clear 
the criminal docket ; we were to get these criminal cases, so to speak, 
out of the way, so that we could come back here next session and go 
to the civil docket, the business that we legitimately and properly 
come here to dispose of, without any hinderance or delay so far as these 
cases were concerned. 

Now, so far as the matter of justice to the committee is concerned, 
we having made this report, as I have stated, a partial report, months 
rt, I think it a mat- 
ter of justice to us and to every committee that makes a report of 


this character, to say nothing of justice to the Senator concerned, 
that the matter should be got out of the way, and that the committee 


should no longer have the case upon their hands. 
Iam not aware that any other Senator is in the condition of the Sena- 


tor from Ohio. He alone gets up here and says that he is unprepared to 
decide the case, and therefore he takes it for granted that every other 


Senator is in the same situation. Now, I kindly and humbly submit 
to him that while we are engaged in the consideration of the case he 


can take this record, and go to the privacy of his library, and there, 
with his pencil in hand, and as sharp as he can make it, read it carefully 


and note it as he goes along, and I doubt not he will be prepared to 
decide the case. I will give him all the time necessary for that, so far 
doubt not the Senate will do the same thing. 
I trust the Senate will adopt this proposition; that the vote by 
which it has already indicated its readiness to take up the resolution 
will be followed up on the division, and that the resolution will be 


before the Senate. 


Mr. NORWOOD. Mr. President, I regret eee Ls the Sen- 
ator from Iowa is pressing this case at this time. By looking at the 


report, the Senate will find that it was submitted to the Senate on 


the 26th day of February. The report in the Caldwell case was 
submitted to the Senate on the 17th day of February. It was here, 
therefore, nine days before this committee made its report. 

The honorable Senator from Iowa complains that this committee 
should be delayed by the Senate refusing to take action upon its 
report, when the committee was appointed over a year ago. Suppose 
it was appointed over a year ago; when did the committee lay before 
the Senate the result of its action? It commenced this investigation 
in January, 1872. It did not close the testimony until May 14, 1872. 
Then the majority of the committee made oe report, as it was 
called, and in that report especially requested the Senate to suspend 

and stated that they 
would subsequently make a fuller report, and that fuller report has 
only been laid upon the desks of Senators since the 26th day of Feb- 
ruary last. 

As to the reasons why the committee did not act sooner, it ia un- 
necessary for me to state them tothe Senate. They are known to the 
committee, and they are satisfactory to the committee, both the ma- 
t deal of labor to do in re- 
viewing this testimony before we could get it in proper shape to lay 
it before the Senate. That is neither here nor there. 

Since the report has been before the Senate, I ask Senators, what 
time have they had to investigate it? As stated by the Senator from 
Ohio, it is mine a case of fact. We have discussed the law for 
two weeks past applicable to this very case, and now we come to the 
consideration of the facts in order to apply that law ; and I ask any 
Senator to state whether he has read carefully, from the beginning to 
the end, the testimony that has been reported by the committee. 

The honorable Senator on my right ['Mr. SAULSBURY ] says he has 
not had time to read a page of it. We know how business pressed 
upon us from the 26th day of February to the close of the last ses- 
sion; we know then that upon Thursday following the day of inau- 
guration this Senate‘ assembled, and immediately took up the Cald- 
well case, and we know that ov after day has been devoted to the 
discussion of the law and the facts in that case alone, and that we 
have been troubled, vexed as to the delicacy of the legal points in- 
volved in that case. And now I say to the Senator from Iowa, and I 
say to the Senator from Arkansas who is under investigation, that if, 
under these circumstances, they press this case here, let the judgment 
of the Senate be pro or con, the country will say that the decision was 
not based upon due consideration, if they do not go further and say 
that it was a snap judgment. 

Who is concerned in this except the Senate and the Senator from 
Arkansas? What has the country at large to do with this question ? 
What has the State of Arkansas to do with this question? She is 
represented as long as the Senator’s seat is filled here. He is entitled 
to his vote if this case were poned for three or four years to 
come; and it is due him, it is due to the Senate, it is due to the pre- 
cedent that may beset in a case like this, that it should have a full 
and fair investigation, and that if the Senator from Arkansas is to be 
acquitted of these ch , he shall be yo pace after we have fully 
considered the law and the facts, and no o' verdict will be received 
with satisfaction 7 the country. 

Mr. WRIGHT. I wish to make one oe of the Senator from 
Georgia, whether I am to understand that he is not prepared himself 
to go on with this investigation ? 


. NORWOOD. I say that, so far as I am individually concerned— 
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and I intended to make that statement when I got up—I am suffering 
with as severe a cold as I ever probably had, and I speak with great 
labor; and if this case is now to go on, the remarks that I in- 
tended to submit to the Senate upon it will have to be postponed or 
foregone. I cannot now submit any remarks upon it at all. I shall 
have, therefore, to rest content with the remarks which I have made 
in the views of the minority. I am utterly unable to go on with this 
case to-day. I perhaps might be able to speak to-morrow, but I 
cannot tell. When I came to the Senate this morning, I expected, 
when the Caldwell case was taken up, to go back to myroom. Now 
this matter is precipitated on me, and I am not able to go on with it. 

Mr. WRIGHT. Then I understand that the objection of the Sen- 
ator to going on, so far as he himself is concerned, is from indisposi- 
tion at present, and not because he is not sufficiently acquainted with 
the case to go on. 

Mr. NORWOOD. I do not place it upon my not being sufficiently 
acquainted with the facts. I presume that I am as well acquainted 
with them as any member on this floor, and much better than any, 
excepting the other two members of the committee. I do not put it 
upon that ground at all. I put it upon the ground that I do not be- 
lieve the other Senators here who are to pass judgment as judges and 
find a verdict as jurors have had time to investigate the facts in this 
case, and that it is due to them, it is due to the Senator from Arkan- 
sas, that the case should not be considered at this session, unless we 
adjourn over for several days in order to _— time for the investiga- 
tion. The other consideration is personal to myself. I would not be 
able to speak to-day if the case were taken up. 

Mr. WRIGHT. I made the inquiry I did for the reason that, if the 
case were before the Senate, then for any reason personal to the Sen- 
ator from Georgia, whe is a member of the committee, I should cer- 
tainly not be disposed to press it if he should ask a postponement ; 
but I want the case before the Senate, and then if he asks that time 
shall be given him before he presents his remarks, I shall certainly 
not inter any objection. So far as other Senators are concerned, 
I think there is a mistake with reference to the readiness of the Sen- 
ate to act upon the case. 

I now wish to ask the Senator from Arkansas a question, whether 
there is a session of the general assembly of his State next winter ? 

Mr. CLAYTON. No, sir; the sessions are biennial. 

Mr. WRIGHT. Then there is a reason, it seems to me, which is 
insurmountable, and one that there can be no good answer to. I un- 
derstand the an an of Arkansas is now in session. 

Mr. NORWOOD. Why, Mr. President, if the Senator will pardon 
me, there is only one contingency in which the meeting of the legis- 
lature of Arkansas would be of any value as a suggestion here, and 
that would be if the Senator’s seat were declared vacant. If that 
were the case, has not the governor of that State the appointing 
power to fill a vacancy? 

Mr. WRIGHT. I know that very well, Mr. President; but I know 


just as well that, in view of the electing power, the body that elects. 


Senators to this body, when you may refer a vacancy to that body 
rather than to a governor, it is always preferable ; and it seems to me 
that there is an eminently good reason for action now in this fact 
alone, in view of the position the Senator insists on. He certainly 
will expect, if his views are concurred in, that the seat will be vacant 
or the Senator from Arkansas expelled. If that be so, it seems to me 
the Senate ought to decide the question now and send it to the legis- 
lature of Arkansas that they may elect a successor. 

Mr. ALCORN. It is true that this is a question of importance. 
Without professing to be acquainted with the facts in detail, I think 
we are all agreed that it is a question of very grave importance. 
Charges were preferred against a Senator in the Congress of the 
United States; the matter was referred to a special committee; the 
committee has reported; and, I care not whether the facts may have 
been shown to be of sufficient importance in the first place to war- 
rant the Senate in taking this course or not, it is nevertheless im- 
ao to dispose of it on account of the position that it holds here 

fore the country and before the Senate. 

Now, it is said on the part of Senators that they are not prepared ; 

that they have not examined the testimony in this case. I ask, what 
is the duty of the Senate? I submit to the Senate, upon the question 
of its duty, is it not the duty of the Senate to dispose of this case as 
one now pressing upon its attention? It is before them; they owe 
a duty to the country; and that duty is to proceed with the dis- 
charge of the business that is pressing upon them before they under- 
take to adjourn this body. 
At the next session of Congress will any Senator come here better 
prepared to go forward to the decision and adjudication of this ques- 
tion than he is to-day? Where is the Senator who has read the testi- 
mony? I apprehend that few have read it. Where is the Senator 
who understands it? I apprehend there are few who understand it; 
and I apprehend that when Con shall meet here ee ees 
the very same state of things will exist then that exists . The 
Caldwell case was investigated by Senators when the Caldwell case 
was taken up, and not until then. 

Mr. NORWOOD. If the Senator will pardon me, I should like to ask 
him, will not Senators have more time from now until the meeting of 
the next session of Congress to examine this matter than they have 
had since the report was laid on our tables? If they do not examine 
it, whose fault will it be? It is not our fault that we have not ex- 
amined it up to this time. - 
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that the time is longer from now until the meeting of Congress than 
the time from the laying of this report on our table until this day ; 
but the point I make is, that that time will not be appropriated to 
this question; that when we go away from here we tral leave the 
CLAYTON case just where it is; when we come back we shall find it 
just where we left it, and then we take it up, and, when it is opened, 
we will go forward upon our separate responsibilities to investigate 
it. Isay that if this case to-day is opened, when the speeches are 
made on the part of the majority,each and every Senator here can 
follow the Senator opening the case in his exposition of it, with the 
testimony before him, and he can acquaint himself with all the facts 
- that side, the strong points of the case, and then upon the side 
of the minority. I apprehend that the honorable Senator from 
Georgia [Mr. Norwoop] is not so much indisposed as he imagines 
himself to be. He speaks this morning with great clearness; he 
ee with point and precision; he speaks with that foree which is 
characteristic of that honorable Senator; and I have no doubt that 
‘when he hears this case read from the docket, and the statement 
made that it is now before the Senate, that ailment which he now 
has upon him, that physical disability of which he complains, will 
soon be removed, and he will perhaps derive a benefit from the exer- 
cise that he will be called upon to undergo in the prosecution of the 
case. 

Mr. NORWOOD. That is a professional opinion, I suppose. 

Mr. ALCORN. That is a professional opinion. I give that as an 
expert. [Lavghter.] I have oftentimes advised gentlemen in that 
way. [Laughter.] 

But, sir, there is one other view of the case that I wish to present. 
Does not the Senate owe something to the Senator who stands here 
arraigned before the country? It Ten been long since these charges 
were made. He has come before the Senate and has pleaded that the 
Senate might investigate and that they might give their verdict on 
this question to the country. He sits Love prepared to listen to the 
adjudication of the Senate on that question. Again and again he 
says, “Istandready.” Is it not, I submit, the duty of the Senate to go 
forward and render their verdict in his case ? 

Again, I repeat, I have not read the testimony, and again I say I do 
not expect to read the testimony in this case until the case is opened ; 
and you may defer it if you please from now until next December, 
and I do not expect on my part to look at the case between now and 
December; but when the case is opened on the part of the committee, 
I expect then to take up the report, as I do in all cases in which I am 
called upon to cast a vote, and examine it, as the case proceeds, for 
myself. There is not a member of the Senate who cannot in one 
day’s time, between now and the hour when he will be called upon to 
vote to-morrow, thoroughly investigate and be prepared to render 
such a verdict in this case as will be satisfactory to himself, and, [ 
have no doubt, satisfactory to the country; but I say it is due to the 
Senator from Arkansas that the case should be taken up and dis- 
posed of. 

I know not, I repeat again, the extent of the charges or the proof 
that comes forward to establish those charges; but be they questions 
of great or small importance, nevertheless they are of sufficient im- 
portance to bring the charges before the country against him. He 
stands here under indictment, and he asks that he may be tried, that 
his case may be passed upon, and I say that, sitting here as we do, it 
is our duty to come forward and render that verdict to-day, or rather 
to enter upon an investigation of the question and render our verdict 
when we shall have been possessed of the facts and made acquainted 
with all the circumstances, and stand ready to render a verdict in the 


case. 
Mr. MORRILL, of Maine. I do not see for myself how we can avoid 
giving some consideration to this question at the present time. It 
seems to me, in the first place, it is due to the Senator from Arkansas 
that he should be heard at the present time. In the second place, what 
other time can the Senate of the United States assign to this duty 
better than the present? When we come here in December I am sure 
we shall not be in a condition to attend to this case. I shall consider, 
if the Senate of the United States postpone this question, that it is 
with an idea that it will hardly get an audience of the Senate at an 
time. A postponement of the case at the present moment will look 
to me like a general and indefinite postponement, for 1 hardly con- 
sider that gentlemen will take this testimony home and in vacation 
post themselves up in regard to it; so that we shall come back here 
in December just as we leave now, and we shall come back here at a 
time and under circumstances when, according to my experience, and 
I submit whether it is not according to the experience of Senators 
generally, we shall be in no condition to hear this case. 

I ask Senators to consider how long this matter has been before the 
Senate. It was begun in the first session of the last Congress. It 
went over then under circumstances which I suppose everybody will 
agree were beyond the control of all parties connected with the transac- 
tion. It was not convenient to take it up at the last session. But 
without revealing anything in caucus or out of caucus, or anywhere 
else, referred to by my honorable friend from Ohio, I think it might 
be fairly inferred that this case of Mr. CLAYTON would be among the 
subjects which were proper to be considered at this extra session of 
the Senate; and considering that we are here now with no public 
engagement upon our hands, that this question is properly before us, 

| that the postponement of it to the next session is nearly equivalent, 
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in my judgment, to an indefinite postponement, I submit whether, in 
view of the public service and the rights of the Senator concerned, 
it is not really our bounden duty to proceed to its consideration. 

The VICE-PRESIDENT. The Chair will put the question on the 
motion of the Senator from Iowa. 

The question being put, there were, on a division—ayes 28, noes 14. 

Mr. BAYARD. I Sak for the yeas and nays on this subject. 

The yeas and nays were ordered. 

Mr. BAYARD. Mr. President, it is perfectly natural in the Senator 
from Arkansas to desire an early and immediate disposition of his 
case. I entirely sympathize with his desire that there should be a de- 
cision ; and if that can be reached even by personal inconvenience, 
provided that inconvenience is not to extend too far, it seems to me 
that the claim is entitled to very serious and very favorable consider- 
ation. 

The Senate are asked to sit in judgment upon the report of a com- 
mittee asking to be discharged from the farther consideration of these 
charges and exonerating the Senator from Arkansas from any impro- 
priety in connection therewith; but there is also a minority of the 
committee who have submitted their views and who declare that the 
charges have been sustained, and propose action by the Senate as in- 
dicative of its sentiment on that subject. 

This report was made in manuscript, as I remember, and the date 
bears me out in saying on the 26th of February. How many days 
after that it was put in printed form on our desks I do not know; I 
suppose several days after that time ; but I do know this, that it came 
to us in the very last hours of a very busy session, when every hour, 
almost of night as well as day, was occupied by the pressing consid- 
eration of appropriation bills for necessary expenses of the Govern- 
ment. 

The special session then ensued. Since that session has continued, 
we have been gravely, and anxiously, and laboriously considering 
a totally different case, and I believe that every man who did hisduty 
in the Senate thought of but little else than of the facts and the law 
in connection with the case of Mr. Caldwell. Now, suddenly, we 
are asked to take up and dispose of, and dispose of in a very summary 
way, this grave case, affecting the character, perhaps the seat in this 
body, of one of our members. Sir, in considering that question we 
sit as judges. We are to act upon full knowledge of the facts, and 
we are to administer the law under our consciences and under our 
oaths. If time is to be taken for a proper examination of these four 
hundred and odd pages of printed testimony, if it is to be carefully 
weighed, how long will this session be prolonged, and are the Senate 
prepared to give that time untilevery member shall say, “ I am satisfied 
that I now, justly to the party charged and justly to the Senate, can 
decide upon the questions of law and fact?” If this case is to be 
decided hastily, and without that opportunity, I shall ask the Senate 
to excuse me from voting at all on the subject, for I desire to do jus- 
tice, te stand as much between the party charged and an unjust 
attack as I desire to do my duty should the conviction of my mind 
lead me to the belief that the minority of the committee have been 
right in the view they have taken. 

I wish, therefore, the Senate to understand that I desire to act as a 
jndge and to have judicial knowledge of that which I attempt to 
decide. If this case, after the extraordinary pressure upon our time 
and upon our health for the last few months, is to be called up and 
summarily decided, I shall not vote upon it. I would never do injus- 
tice to the sitting member; and yet at the same time I would be 
unwilling to make a declaration in his favor that I did not think was 
sustained by the facts. From me he shall have even-handed justice, 
and if I cannot obtain the opportunity to give me the information, 
that I may so act in my capacity as a judge between him and the 
Senate, I cannot act at all. And yet I say if the facts and the deduc- 
tions of the majority are justified by the evidence, he is entitled to 
the vote of every man to sustain him, and mine he shall have if I can 
find those facts and find myself justified by the testimony taken by 
the committee. 

But, Mr. President, while I am desirous, and it is an absolute and 
sincere profession, that any man in this country charged shall have a 
speedy trial and a speedy opportunity to be exonerated of that which 
touches his personal character, while my respect for a man increases 
because of his palpable desire that such opportunity shall be had as 
soon as possible, the condition of the Senate makes it very doubtful 
whether you can now give to the case of the Senator from Arkansas 
that degree of intelligent attention which will make the vote of the 
Senate decisive of anything. 

The judgment, to be of value, must be the result of careful, con- 
scientious examination. If it is made without that, it is valueless to 
him, it is valueless against him. The question is practically now, can 
such a judgment be reached ; have the Senate the time and the op- 
portunity to reach it? Iam of opinion that we have not the proper 
time. I do not say that if the Senate elect to take this up, f shall 
abandon the attempt to mo up with the facts; but I do say, in ad- 
vance, that unless there is the opportunity to understand these facts 


fully given, I shall not vote at all upon the subject. 

Mr. FERRY, of Connecticut. Mr. President, I have read the testi- 
mony in this case, and, from the knowledge of the facts derived from 
that reading, I am convinced that even-handed justice will be reached 
by taking up the case and disposing of it now, rather than by post- 
poning it till next winter. I have no deubt that in the time which 
the discussion will naturally take before reaching a vote, the testi- 
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mony can be read by Senators who are anxious to do so, calmly and 
intelligently, and a just conclusion reached by their minds. 

Mr. WRIGHT. Mr. President, I wish to say one thing to disabuse 
the mind of the Senator from Delaware. I infer from what he says 
that he expects that if this case shall be taken up, it will be pressed at 
once to a determination ; that there will be a disposition on the part 
of the majority of the committee to press the matter at once upon the 
attention of the Senate and have a voteimmediately. Now, lam sure 
there can be nothing further from my mind than this. 

It will be remembered that we were all taken by surprise this 
morning by the sudden disposition of the Caldwell case. There 
was nothing left to me but to press the CLAYTON cuse upon the at- 
tention of the Senate, and get it before the Senate for action. Now, 
when that conclasion shall be reached, that we have the case before 
us, Iam sure the Senators will not see, on my part, any disposition 
to press it unduly, or to press them to a vote before there is an op- 
eosrnniay to investigate it. I have no expectation that a vote will 

»e taken to-day. Indeed, my desire simply is now to have it before 
the Senate. When the Senate shall declare, by a vote, that it will 
proceed with the consideration of this case, I still have no objection, 
if it is the wish of the Senate, that it shall go over until to-morrow, 
and, indeed, in view of my feelings at present, I should prefer that 
course. Nevertheless, I think it due to myself and to the Senate 
that the vote should be taken getting the case before the Senate, 
and, when it is before the Senate, there will be no disposition, I am 
sure, to press a vote against any Senator who shall insist that he is 
not prepared, after a fair opportunity, to vote upon the question. 

Mr. SAULSBURY. 1 do not intend to oppose taking up this case. 
I have not had an opportunity to examine the testimony, so as to 
make up an intelligent judgment upon the merits of the case. I have 
no objection to the case being taken up, with the distinct under- 
standing that those of us who have not had the opportunity and 
have not examined the evidence may have full opportunity to do so 
before we are required to vote upon the subject. I do not want to 
vote blindly ; neither do I want to sit here in my seat and refuse to 
vote. I want to examine the testimony, every word of it, and I 
promise due diligence in the examination of the testimony if the case 
is taken up; but I shall insist that no vote shall be pressed upon the 
Senate until we have all had full and ample opportunity to examine 
the testimony and come to aconclusion for ourselves. I shall not 
feel satisfied to adopt the conclusion, either of the majority or the 
minority, without having an opportunity to examine the testimony 
for myself. I do not wish to delay the question ; I do not wish to re- 
fuse to have the question heard; and Il am willing to sit here until 
the middle of April, if it is necessary. I think we can afford to sit 
here until that time, as we are paid by the year, to dispose of the 
case, and I shall not want to see a vote p on the case until we 
have an opportunity to come to a conclusion for ourselves. 

The VICE-PRESIDENT. The question is on the motion of the 
Senator from Iowa, to take up the resolution in regard to the Senator 
from Arkansas, { Mr. ro) 

Mr. HAMILTON, of Maryland. In this case I agreed to pair off with 
the Senator from Texas, [Mr. FLANAGAN, ] if after the reading of the 
testimony I should differ with him upon the question. He was for Mr. 
CLayTon, and I, not knowing what my judgment would be about it, 
agreed to pair with him upon those terms. Upon this question I should 
vote for a continuance but for being paired. I shall not vote at all 
under the circumstances. 

The question being taken by yeas and nays, resulted—yeas 36, nays 
14; as follows: 

YEAS—Messrs. Alcorn, Allison, Ames, Bogy, Boreman, Boutwell, Buckingham, 
Chandler, Cragin, Dorsey, Ferry of Connecticut, Ferry of ee, re sen, 
Goldthwaite, Hitchcock, Howe, ——, Lewis, Logan, Mitchell, Morrill 6, 
Morrill of Vermont, Morton, Oglesby, Patterson, Pratt, Ramsey, Robertson, Sar- 
gent, Scott, Sherman, Spencer, Stewart, West, Windom, and Wright—36. 

NAYS—Messrs. Bayard, Casserly, Da rdon, Hamilton of Texas, 


vis, Fenton, 
Kelly, McCreery, Merrimon, Norwood, Saulsbury, Stevenson, Stockton, and Thur- 
man—14. 


ABSENT—Messrs. Anthony, Brownlow, Cameron, Carpenter, Clayton, Guatsing. 
Conover, Cooper, Dennis, Edmunds, Flanagan, Gilbert, Hamilton of Maryland, 
Homlin, Isheaten, Jones, Ransom, Schurz, Sprague, Sumner, Tipton, and Wad- 
leigh—22. 

So the motion was a to. 


The VICE-PRESID . The resolution is before the Senate, and 
will be read. 


POSTAL SERVICE AND RAILROAD COMPANIES. 


Mr. WINDOM. With the consent of the Senator from Iowa I offer 
the following resolution, and ask that it be printed and laid on the 
table : 


Resolved, That the Select Committee on Transportation Routes to the Sea-board 
be directed to inquire and report to thé Senate at the next session as to the nature 
and extent of the obligations subsisting between the railroad companies and the 
postal service Ae the scotal and ba. as —, — eet ee oid ) — - 
necessary to e service erruption or injury by hos 
action on the part of any or all of said railroad companies. 


Mr. FERRY, of Connecticut. I would inquire if the reception and 
order to print that resolution will prevent my making a point of or- 
der upon it when it shall be called up for consideration. I shall cer- 
tainly make the point of order upon the consideration of the resolu- 


tion. 
The VICE-PRESIDENT. The Chair thinks the present reception 
of the resolution would not interfere with that. 





1873. CONGRESSIONAL RECORD. 169 














tion, they also reported to the Senate for such action as might be deemed advis- 
able, and on the same day the Senate adopted the following resolution : 

‘Resolved, That the report of the committee and the testimony accompanying be 
referred to a special committee of three, with power to send for persons and papers 
to investigate and report upon the charges therein contained against Hon. POWELL 
CLAYTON, a member of this body. 

“ Pursuant to the command of the resolution and the powers thereby conferred 
=~ comensaeee met, on the 18th day of January, and entered upon the discharge of 

elr dutues. : 

“James L. Hodges, eaq., of Arkansas, appeared before them and asked leave to 

rosecute the charges, and was permitted to do so, and accordingly appeared by 

himself and counsel, 8. M. Barnes, esq. Senator CLAYTON also asked to appear as 
well in person as by counsel, which request was granted, and he designated as such 
counsel Hon. Thomas M. Bowen and Hon. John SioClure, of Arkansas. 

‘* Witnesses were subpenaed from time to time, upon the request of the parties 
and as the committee deemed necessary. It is proper to state that the parties each 
demanded the attendance of many other witnesses, which demand was declined, 
but not until the committee were thoroughly satistied that they were possessed of 
the essential facts touching the matters submitted for their investigation. The 
held almost daily sessions from the date last named until and including the 14t 
day of May, when the testimony closed. During this time they examined thirty- 
eight witnesses, and have before them, in form of documents and the testimony of 
said witnesses, matter covering about five thousand manuscript pages. 

“Weare justified in saying that much of it was taken and received de bene esse. 
In other words, for the prosecution, it was claimed that they would be able to 
show certain combinations, conspiracies, and corrupt agreements which, if estab- 
lished, would make such testimony competent ona relevant. For the defense it 
was insisted that this state of case could not be shown, and in no event could such 
testimony be admissible under the resolution of the Senate and the matter sub- 
mitted for our investigation ; but, in view of the possibility of its being so held, they 
submitted their testimony to meet the case supposed by the prosecution. 

“As it was impossible to say in advance what, in this respect, the testimony 
might finally establish, and as witnesses were in many instances here from a great 
distance and anxious to leave, we deemed it better to take the testimony, leaving the 
question of its ultimate relevancy to be determined when deciding the whole case. 

‘his state of the record rendered it necessary to examine with care the testimony 
of very many of the witnesses, to enable us to determine just what was and was 
not competent in view of the issues made. 

‘* This work, to some extent, remains unperformed. It could not well be other- 
wise when we refer to the time the testimony closed and the other and constant 
duties pressing upon each member of the committee. As the session is drawing 
to a close, however, and we hold it but the plainest justice to a member of this 
body that it should at least be known what was the general result of our investi- 

ation, we have deemed it best to submit the same to the Senate. We say this is 

ue him, the Senate, and the country, and shall assume that this will be accepted 
as true by all without entering into argument in support of a proposition so plain. 
The charges affect the standing and influence of one who has the equal dignity 
and responsibility of any other member of this body before the country and his 
constituency. If not sustained, it is eminently proper that he should be relieved. 
If sustained, then the Senate owes it to itself, its own dignity, its own purity, its 
own self-respect, that he should be removed, and the people of Arkansas have 
upon this floor one who may be their fit, proper, and chosen representative. 

“Thus impressed and influenced, though unable, for reasons above stated, to 
arrange the testimony and report: back such parts as they hold to be proper and 
relevant, and yet able to reach a conclasion, to them satisfactory, from their reco}- 
lection of the evidence at the time it was being submitted, and their subsequent ex- 
amination—we say, thus impressed, we have deemed it our duty to submit this 
partial report, reserving the right, at a time when the pressure of other duties 
shall not be so great, to submit with the testimony a further and final report. 

“If it should be asked. Why not now submit all the testimony? we answer, 
First, because we know that much of it can have no possible bearing upon the 
question before us and the Senate, and its publication would involve a large and 
most unnecessary expense. Secondly, no useful end is to be gained by giving to the 
country a mass of testimony which only serves to show the bitterness of personal 
feeling existing between those prosecuting and their friends on one side, and the 
party accused and his friends on the other, which had its birth in the zeal of op- 
posing political factions, to blacken and disparage the party integrity of those 
opposing them; which would only tend to still further disturb and distract the 
citizens of the State where they reside, and render more diflicult the restoration of 
that peace and quiet so essential in all the States, and especially those so lately 
in insurrection. And this course is the more justified from a conviction, which wo 
cannot now escape, that not a little of it was offered by the parties more with a 
view of making political capital against each other than in the hope or belief that 
it could have any influence upon the committee or throw light upon the subject- 
matter under investigation. e do not propose to be the instrument of a purpose 
so foreign, and we most respectfully submit that the Senate should not and will 
not lend itself to the publication in advance of a mass of testimony which in no 
manner tends to elucidate the real question before them, and which, if published, 
while it might gratify the malevolence of parties, could not possibly serve any 
useful end. It would be worse than waste paper. 

‘We therefore submit this report, at present withholding the testimony, recom- 
mending that action shall be delayed until we are able to more carefully arrange 
the immense record before us, and present it in a form which wiil enable the Senate 
to act with greater safety and intelligence. 

‘‘And now, having stated something of the work performed and the grounds 
which seem to us to justify the course pursued, we come to the consideration of 
those matters which were submitted for our investigation and a statement of the 
conclusion reached. In doing this it seems to be eminently proper, and, indeed, 
logically necessary, to ascertain and settle the nature and scope of the charges 
made and the powers of the committee under the order of reference. 

“Tt will be seen that the report of the committee, which led to the present 
inquiry, states that the testimony submitted to them tended to impeach the official 
character and conduct of Senator CLAYTON. The resolution under which this com- 
mittee is acting directs that tns report of Mr. Scottand the accompanying testimony 
be referred, with power to send for persons and papers, to investigate the charges 
therein contained. We therefore necessarily go to the report thus referred, in the 
first insiance to see what the charges are. Bat here we find nothing, for it is only 
stated generally that the testimony before them tended to im h the oficial 
character and conduct of Senator CLayton. All thatisof particular value thus far 
or in this language is, that the charge related to his oficial character and conduct. 
This of course must mean his official character and conduct.as a Senator. With 
his official acts in other positions we have nothing to do, except as they may bear 
upon his office as Senator. To illustrate; he was governor of the State of Arkan- 
sas up to the time of his election as a member of this body. Now, whether his 
conduct and character in the gubernatorial office were such as to merit condemna- 
tion or praise, whether his administration of that office was honest or dishonest, 
wise or unwise, corrupt or otherwise, is a matter of no moment whatever, except 
as it may bear, in some legitimate manner, upon his conduct and character in his 
present position. 


Mr. FERRY, of Connecticut. I do not object to its being printed. 
The resolution was ordered to lie upon the table and be printed. 


EMANCIPATION IN PORTO RICO. 


Mr. MORTON. I ask unanimous consent to offer the following 
resolutions, to be printed and laid on the table for the present: 

Resolved, That the Senate of the United States have received with joy the intel- 
ligence that the republican government of Spain have abolished slavery in the 
island of Porto Rico, and raised the colored people of that island from the condition 
of slaves to the rights and privileges of citizens of the Spanish republic. 


Resolved, That 1 act the ao ot Spain have given new assurance to the 
world that in establishing republican institutions they are actuated by a genuine 
love of liberty and sincere regard for the natural rights of all men; and that it 
will be accepted as an omen of the power and perpetuity of the Spanish republic, 


The resolutions were ordered to lie on the table and be printed. 
CHARGES AGAINST SENATOR CLAYTON. 


The Senate proceeded to the consideration of the following resolu- 
tion, submitted by Mr. Wricut on the 11th instant : 

ResoWwed, That the charges made and referred to the select committee for inves- 
tigation, affecting the official character and conduct of Hon. PowrLt CLAYTON, are 
not sustained, and that the committee be discharged from their further considera- 
tion. 

Mr. WRIGHT. I wish to suggest that perhaps it would be proper 
that the coneluding part of that resolution should be omitted. The 
truth is that the committee fell with the last session of Congress. It 
is a resolution offered by myself; and so much of it as relates to the 
discharge of the committee, perhaps, should be omitted, inasmuch as 
the committee were discharged anyhow by operation of law. There 
will be no objection to that. 

The VICE-PRESIDENT. The resolution will be so modified, if 
there is no objection. 

The resolution, as modified, was read, as follows : 

Resolved, That the charges made and referred to a select committee of the Senate 
at the last Congress for investigation, affecting the official character and condiict 
of Hon. POWELL CLAYTON, are not sustained. 

Mr. WRIGHT. I came to the Senate this morning expecting that 
we should proceed with the Caldwell case. As I have already stated, 
my anxiety to get this case before the Senate was only for the pur- 
pose of having the case before it, and with no intention of pressing it 
at this time. 

It will be observed that the resolution which is before the Senate 
does not invoke any affirmative action ; and my purpose has been, if 
a resolution shall be offered by any person inventing the action of the 
Senate, to hear from the person who might present such resolution, 
before saying anything to the Senate myself. I have said also that I 
am not at this time in a condition to proceed with the discussion, or 
at least to open the discussion, if that would be proper or would be 
expected at the bands of the majority of the committee. Upon con- 
sultation with the member of the committee who agrees with me on 
this subject, we have not deemed that at our hands it was necessary 
that we should open the discussion, or say anything in support of 
the resolution. As I am assured from what has been said here that 
the Senate is perhaps not prepared to proceed with the investigation 
to-day, unless the Senator from Georgia shall be disposed to proceed, 
I think it were better perhaps that we go into executive session 
and come here prepared to-morrow morning to proceed with the case. 

Mr. SHERMAN. Let the report be read. 

Mr. WRIGHT. It is suggested that the report be read, so as to get 
the facts before the Senate. I will then send the report to the desk. 

Mr. STEWART. Let the report be read, and if no one wants to 
talk we can vote. 

The VICE-PRESIDENT. The report will be read. 

Mr. WRIGHT. Before the clerk shall commence reading the report, 
I desire to say that he will find some difficulty, perhaps, in view of 
the manner the report is printed, in distinguishing between the par- 
tial report and the report which was made by the majority of the 
committee and known as the final report. 

The ebief clerk read the following report, submitted by Mr. Wricut 
February 26, 1873: 

The w select convmi to whom was assi the d of inquiring into 
pray n8 against ton Pownes CLartom & seeder oft tte body ‘hee the 
onal of Arkansas, have had the same under consideration, and submit the following 
On the 10th of Juno last they submitted what they denominated and which was 


accepted as —- report, which they here incorporate to avoid repetition, and 
that the conclusion at which they have finally arrived may be the have readily 
understood : 


“Mr. Morri.t, of Maine, on behalf of the chairman, Mr. WrRiGurt, of Iowa, from 
the committee to inquire into certain allegations against Hon. POWELL CLayTon, 
submitted the following report: 


“The special committee upon whom was imposed the duty of investigating certain, 
charges against Hon. POWELL CLAYTON, a@ member of this body, beg leave to submit the 
Sollowing partial report : : 

“On the 9th of January, 1872, Mr. Scort, from the joint select committee to 
inquire into the condition of the late insurrectionary States, &c., reported to the 
Senate that in the prosecution of their inquiries the testimony of certain witnesses 
(Edward Wheeler and William G. Whipple, of Arkansas) ‘ tended to impeach the 
official character and conduct of a member of this body,’ but as they held that ‘the 
subject-matter to which said testimony related did not come within the limits of 
the investigation they were directed to make,’ they declined to hear other wit- 
nesses, od, cpevengee adopted the following resolution : 
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roper. remitted to the testimony of Wheeler and Whipple, for as there are no specific 
“ The testimony of Wheeler and Whipple, referred to in the report and resolu- 
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the place of charges, the information, or indictment. Than this few things could 
be more indefinite or unsatisfactory. Without, by any means, conceding that any 
‘ne should be held to answer charges thus made, so entirely wanting in everything 
approximating conciseness, clearness, or definiteness, we advert very briefly to 
some matters to which these witnesses most vaguely refer. 

** First. It is suggested rather than strongly claimed that Senator CLayToNn was 
indicted by the grand jury of the United States circuit court for Arkansas, in 
April, 1871, for a violation of the twenty-second section of the enforcement act, (16 
Stat. at Large, p. 145,) in granting a certiticate of election, as governor, to General 
John Edwards, showing his election as a member of the House of Representatives 
in the Congress of the United States. 
this certificate will come under review in a subsequent part of this report, and we 
content ourselves at present with stating conclusions. And, first, the mere finding 
of the indictment would not of course so tend to impeach his official character and 
conduct, nor of. course actually impeach it, as to demand action at the hands of the 
Senate. In the next place, if such finding possessed any significance, it would lose 
it all, where, as the testimony and the record here conclusively show, he was dis- 
charged therefrom by the judgment of the court at a subsequent term, (in October 
lgst,) under a demurrer to the indictment; not for any formal or technical defect, 
but upon the broad and substantive ground, to state it briefly, that the governor of 
a State is not an ‘officer of election,’ within the meaning of said election. This 
being so, by the judgment of the court he stood acquitted and discharged of course 
of alllegal wrong. Then,if an officer,and the act was not frandulent—that is, if 
he did not ‘fraudulently make any false certificate’—there was no criminal liability, 
and if there was no corrupt conduct or fraudulent act in this connection, it is sub- 
mitted tbat all inquiry in this direction may be dismissed. But more of this here- 
after. 

“In the second place it is suggested, again most vaguely—it cannot be conceded 
to have the dignity of a specific charge—that he, by himself or friends, tampered 
with the grand jury finding the indictment. Senator CLayTon was in Washington 
City at the time the indictment was found, and there is scarcely a scintilla of evi- 
dence that he had knowledge that such a thing was contemplated or threatened. 

- There is certainly no pretense of proof that he, by Limself, or others acting for 
him, or at his ‘nstance or request, made even the least attempt to influence the 
action of the yrand jury presenting the indictment, and least of all would it be 
claimed that anything was done by himself, or any one everso remotely connected 
with him, which could by possibility be regarded ‘as either criminally or morally 
wrong. And when we add that it is worse than the sheerest pretense that any- 
thing there attempted was in the least connected with his official conduct or char- 
acter, we dismiss this part of the case. 

* In the next place it is attempted to be shown that he improperly used his official 
position and influence as Senator to procure the removal of the witness Whipple 
from his office of district attorney, and General Cattersonas marshal of the district 
of Arkansas. Whipple was district attorney and Catterson marshal at the time of 
finding the indictment. Both these gentlemen had been more or less active in 
their opposition to Senator CLAYTON’s election to the Senate, through a contest 
almost unprecedented in its bitterness, whether viewed politically or personally. 
This was particularly true of Colonel Whipple. Senator CLAYTON may have been 
intieeneel aa doubtless was, not a little, iu his efforts to procure their removal by 
their known opposition to him, as also by what he esteemed their unwarranted 
course in connection with the procurement of the indictment. 

“It isnot material to inquire whether there was anything in their conduct 
touching the latter matter to warrant his feelings and judgment, since he did no 
more than what other Senators are constantly in the habit of doing, touching the 
displacement of their enemies and the appointment of their friends. That the 
action of these parties, in connection with the indictment, was not the moving 
cause ef his opposition, is clear enough, from the fact that he was seeking their 
removal before it was presented, .s abundantly appears from their own testimony, 
wherein the alleged charge is found. In his conduct in this respect we fail to see 
any official misconduct, and especially so as it appears that since these removals 
the executive and department of justice have been successively, and more than 
once, appealed to by Colonel Whipple and General Catterson and their friends for 
re-instatement, and have been as frequently unsuccessful. Whether it is right or 
wrong for one in his position to use his official influence to procure removals is not 
for us to say. We only state and find that he exercised the right or privilege 
taken by, if not conceded to, others; an act which, if regarded as tending to ‘ im- 
peach his official character and conduct,’ would be equally so, probably, of every 
member of this body. 

“ Turning now from these matters arising subsequent to the election of Senator 
CLAYTON, we come to the case made touching his election, and here a preliminary 
inquiry arises: What have we to do with that election! Recurring to the reso- 
lution raising the committee, and which must be accepted as the charter of our 
power, we remark again that the report of Mr. Scotr says that the testimony (and 
to which we must go to ascertain the charges, for there is nothing else) ‘ tends to 
impeach his official conduct and character.’ Then, the resolution under which we 
are acting directs us to investigate the charges therein contained agaiust Senator 
CLAYTON as a member of this body. Now, giving to the record a fair and just con- 
struction, have we anything to do with his election or the circumstances con- 
nected therewith ? Upon this subject at least one member of the committee enter- 
tains the gravest doubts. The argument suggesting and supporting these doubts 
is as follows: 

“In respect to the subject-matter referred to a committee, the rule is that they 
are not at liberty to entertain any proposition or go into any inquiry which does 
not come within the direct purpose for which the committee was appointed, as 
expressly or clearly implied in the authority conferred upon it, or which is not 
grounded upon some paper which is referred to the consideration of the committee. 
(Cushing's Law and Practice of Legislative Assemblies, ss. 1906.) This is upon 
the clear principle that a committee, being a creature of the body giving it life, 
is bound by, and is not at liberty to depart from, the order of reference. If _ 
other rule were adopted, and it could depart from the order of reference, all busi- 
ness would, of course, be at an end, and endless confusion and contests between 
the body and the committee would ensue, (ss. 1907.) 

* Now, it is suggested that, inasmuch as the report of the joint select committee, 
by Mr. Scort, referred alone to testimony tending to impeach the official charac- 
ter and cor luct of Senator CLAYTON, the order of reference took in and contem- 
lated suea matters alone, and that the resolution raising this committee must 

»¢ construed in the light of that report, and the subject-matter of inquiry be thus 
limited; and hence, when it is directed that the committee shall inv the 
charges contained in said report, (including the testimony of Wheeler and Whip- 
ple,) it was intended to cover and inclade only those bearing upon such official con- 
duct and character; for in that report there is nothing said about fraud or ——— 
in his election. But here it is, perhaps, answered that the proposed ing 8 

grounded upon the paper (the testimony aforesaid) referred for our consideration. 
To this the reply is, true, but that paper as ee be construed as referring 

to such charges only as relate to or are connected with rincipal inquiry that 
is, official conduct or character. If not, why did the committee omit all reference 
to his election and the circumstances attending the same? The answer is, they 
had power and authority themselves to inquire into all matters bearing upon the 
state of affairs in the State, including frauds in elections, but not to such as bore 
apon the conduct of a member of the Senate or House after his election. 
**Conceding, however, that this view limits the inquiry unjustly, let us look at 
the charges dhesnnst vee. And here the already great length of this admon- 
ishes us to brevity, and especially so as, when the testimony 8) be finally 
summed up, it will necessarily demand a large portion of our attention. This 
part of the case suggests two inquiries: first, as te matters occurring antecedent 
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to the assembling of the general assembly which elected Senator CLAYTON ; sec- 
ondly, those immediately leading to and connected therewith. 

“ Upon the first we are not disposed to enter. Our warrant for this is found in 
the open obtaining and the nature of the testimony, or rather the absence of 
it. It seems to us that upon principle we cannot enter upon the numberless inqui- 
ries which would onere suggested in cases of this character preceding the elec. 
tion of the members whose duty it is to elect a Senator, unless such conduct and 
transactions clearly rciate to and bear immediately upon the alleged frauds con. 
nected with such Senator's election. Not only so, but it would seem that they 
must so color the transaction of the final election of the Senator as to lead to 
the conclusion that but for them the result would have been different. Thus, 
suppose Senator CLAYTON used reprehensible means with the hope of securing the 
election of some member or members in oue or more rey yy such persons were 
either not elected or failed to vote for him, or, if voting for him, he had a clear ma. 
jority outside of those improperly elected, would any one say or claim that his 
seat could be declared vacant! Or suppose, as in the case before us, that the two 
houses of the Arkansas legislature, mane the judges of the election, qualification, 
and return of their own members, have heard and investigated all alleged frands 
and given the members their seats, can this committee or the Senate go back of 
that action, and in this inquiry, whether treating it as a po or col- 
lateral, say that such members were improperly elected, returned y the use of 
corrupt means, even if originating with Senator CLAYTON himself, and that there- 
fore he was not legally elected? The statement of such propositions furnishes its 
own answer. Neither legally nor logically could it be claimed that this committec 
would be called upon to go into a field so boundless, and which, when explored, 
would throw no legitimate light upon the controversy before us. And, therefore, 
we now incline to the opinion that all the testimony bearing upon the transactions 
before the assembling of the legislature, except as it is connected with and gives 
color to the election of Senator, except as it tends to show that it was brought 
about by fraudulent and corrupt means then used, may be dismissed. A large 
wee of the testimony is of this character. As we read the record, Senator 

SLAYTON received a clear majority in each branch of the general assembly, outside 
of those claimed to be thus fraudulently elected, and some of those whose elections 
are thus assailed voted against him, and this alone is all that need be stated upon 
this subject. The efforts in this direction have been most extraordinary, the 
statements of numberless persons having been introduced upon the theory that, 
as they were friends of Senator CLayTon, friendly to his election and exerting 
themselves in his behalf, so there was a so-called conspiracy, and what all an 
each of said conspirators said would bind all. To admit that a conspiracy has 
been shown in any legal sense would be to set at defiance all the rules of law gov- 
erning in such cases, and make every candidate, in a bitter and protracted contest 
of this character, responsible for all that was said and done by all his friends, the 
foolish and the discreet, ihe good and the bad, the honest and the dishonest, alike. 
While we would do nothing to encourage frand or to shield from responsibility any 
one seeking official position, and especially a position so high as a seat in this body, 
we would not enter a field of mere speculation and adopt a rule which is the most 
doubtful in theory and finds no support in practice or p ent. 

“Tt only remains to inquire into the alleged frauds connected with the election. 
And here the eee if not only one, is that Senator (then Governor) CLAYTON 
issued to Hon. John Edwards a certificate of election to the House of Representa- 
tives of the present Congress, upon a corrupt bargain or agreement that he was to 
receive in return for the same the support of the democratic members of the general 
assembly. If this charge is not maintained, we hazard but very little in saying 
that there is nothing left of this case. And a very brief statement will show how 
a —— it is in fact. 

‘*With the question whether Edwards was or was not in fact elected we have 
nothing to do. He was accepted and recognized as the democratic candidate for 
Congress, his competitor being Hon. Thomas Boles. Governor CLAYTON supported 
Boles in that election by his voice and influence. At one time there were two re- 
publican candidates in the district for Congress, (Judge Boles and Judge Searles.) 
Through the influence of Governor CLAYTON and his friends, Judge Searles was in- 
duced to withdraw, leaving the field to Judge Boles, and this, too, notwithstand- 
ing Judge Searles was recognized as the more pronounced friend of the governor. 
That the object was to promote harmony and secure ultimate political success 
seems to be fairly well established. 

“In Pulaski County especially the republican party was divided, one side being the 
warm and devoted friends of Governor CLAYTON, the other his bitter enemies. To 
some extent this state of things obtained in other of the State. At the elec- 
tion in this county in 1870, and particularly in the city of Little Rock, it was alleged 
that certain frauds intervened whereby illegal votes were cast for Boles, or if the 
votes were not illegal they were received and counted by judges selected without 
authority of law, and that their action was both illegal and irregular. Into all 
these matters we do not propose to enter, as our purpose in this connection is to 
state some facts generally, and then leave this of the case. 

* By the statute of Arkansas it is the duty of the secretary of state, in the pres- 
ence of the governor, within thirty days after the time allowed for making tho 
returns of the election, if the retarns are all received, to cast up and arrange the 
votes from the several counties for member of Congress; and of the governor, 
immediately thereafter, to issue his proclamation declaring the person having the 
highest number of votes to be duly elected, and he is also required to grant a cer- 
tificate under the seal of the State to the person so elected. 

“From the returns made to the office of the secretary of state there was no ques- 
tion as to the result. Boles was clearly elected. The duty of the governor under 
the law is ministerial, not judicial. By strict law he has no power to See aeee. 
nor to direct the counting of those returned by other than ee peer o In 
this case, however, it was brought to his attention that frauds been perpetrated, 
or, at least, irre ties had intervened, which should be examived into. In our 
opinion, under the law he had no power to enter upon such an inquiry; nor do we 
understand that he did. 

“A case was pending in the supreme court of the State involving the legality of 
the returns made from certain wards in the city of Little Rock and some precincts 
in the county, the determination of which was regarded important in settling 
whether Boles or Edwards was elected to Congress. The pre determined to 
wait, and did wait, that decision. The same question was ght to the attention 
of the legislature and referred to a committee, and be declared his purpose to 
await that action. In the wards referred to two polls were opened, one by judges 
selected by the by-standers, the other by the oe Doee att appointed or chosen. 
At the first the votes were almost unanimou iy or at the other very largely 
for Edwards. Counting the first and exclu ing the second, Boles was undoubt- 
edly elected; if the latter were counted and the first excluded, and excluding votes 
for Boles in some other places, which it was claimed were fraudulent, then it was 
insisted that Edwards was elected. 

“ By the decision of the su court and the report of the committee in the 
legislature, the elections held by the regular judges were determined to be the only 
le. a ag following these decisions in part the Leet pe the certificate 
to . In this he may have been mistaken. But it wi certainly be most 
extraordinary to say that the executive of a State may not follow the decision of 
eee a tribunal—that he may not act upon the proceedings of the leg- 
ve branch. 

“As to the returns and the election, there was intense excitement. Factions 
were arrayed against each other, and each charging frauds without stint upon the 
other. If Governor CLAYTON mistook his duty, it was, at least, quite as much on 
the side of law and order as to have acted without and in 
of the action of the other co-ordinate departments government. If it 

legislature were 
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is said—this is the effort from the testimony—that the judges and 
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actuated by base, unworthy, and corrupt motives; that they were all moved by 
him and in his interest, we can only answer that a charge so serious is neither 
probable nor reasonable. It would certainly require the very strongest proof to 
justify us in believing a cha so sweeping, affecting, as it would, almost the le- 
gality and validity of the entire acts of its officers, legislative, executive, and ju- 
dicial, 

* But this is not all. General Edwards was given the certificate on the 20th 
of February, 1871. Governor CLAYTON was not elected until the 15th of March. 
True, he was elected at what is known as his first election, on the 11th of Janu- 
ary, 1871. But this election he declined. He holds his place now under the second 
election. At this but one democrat (and he of doubtful political status) in the 
house voted for him, and he swears most positively that his vote was not infiu- 
enced by the Edwards matter in the least. In the senate, if any voted for him, 
he had, without counting them, a clear majority ofall, and as to those voting for him, 
if any, there is no evidence that they cared anything more for Edwards than Boles. 

“Tt appears, then— 

“ First. That CLAYTON was the political friend of Boles and favored his election. 

“Secondly. That in rene pe certificate he discharged what seemed to be, and 
what he had good reason to believe to be, his duty, in following the decision of the 
supreme court and the action of the legislature. 

“Thirdly. Nothing approximating a corrupt motive in exercising the power to 
inquire into the legalit of the returns is shown. 

“ Fourthly. He gave Edwards the certificate before he was elected the second time, 
and after he had announced, at least, a contingent purpose of remaining in the office 
of governor. 

" foe There was no necessity for a pengeee with the democrats in the legisla- 
ture, for they were but too willing; being in the minority and without hope of being 
able to elect one of their own political friends, in view of what they considered to 
be their wrongs and the wrongs of their friends at the hands of the governor, we 
say they were but too willing to have him elected to the Senate, and thus secure 
his resignation as governor, trusting and believing that a change could not possi- 
bly be worse for them. 

“Sixthly. He did not receive any votes under any such agreement, and, least of all, 
any number sufiicient to influence the result. And hence we conclude that nothing 
- - plainer or more manifest than that this charge is totally and entirely unsus- 
tained. 

“Something is said in the testimony of Whipple about railroad subsidies and 
bonds, and the action of Governor CLAYTON in that connection. Thisrelates rather 
to his action as ae. with which we have nothing to do, than to the senatorial 
election. So it is attempted to show or start the theory that he procured the resig- 
nation of White as secretary of state, and ee ohnson, the lieutenant-gov- 
ernor, to the place made vacant by White ; also the election of Hadley as president 
of the senate—all in pursuance of a corrupt set by which he was to be 
elected to the Senate. It must be admitted that the stroke was a beld and most 
successful one. Governor Clayton had said to his friends, from the stump and 
elsewhere, that, while he was a candidate for the Senate and was desirous of suc- 
cess, he would never take an election and leave the State administration in the 
hands of Lieutenant Governor Johnson. He was elected Senator in January, and 
an effort was then being made in the courts to remove the lieutenant-governor. 
This was unsuccessful, and Governor CLAYTON declined the office of Senator. At 
the first election several of the democratic members voted for him for reasons al- 
ready stated. At this time and for weeks all parties were excited ; the members 
were none the legislature to break a quorum; crimination and recrimination 
were the order of the day, and each party was straggling for ene: Every- 
thing was in disorder and confusion. The result no man could tell. At times they 
were apparently on the eve of an outbreak, if not of revolution. Then it was that 
White resigned his office of secretary of state. He was the friend of Governor CLay- 
TON, but apparently not more than of the other side—wanted to and was willing to 
serve him. Johnson was willing to take that place and vacate that of lieutenant 
governor, and he was en appointed. Hadley was elected presiding officer 
of the senate ; CLAYTON was made Senator and Hadley became governor. 

“If in all these changes there was nothing corrupt upon the part of Governor 
CLAYTON, then they are as harmless, so far as this investigation is concerned, as if 
they had occurred years before, or in another State, and without his suggestion or 
knowledge. The only testimony which tends to show anything of the kind is that 
of White, who swears that months afterward he received some money through Sen- 
ator CLAYTON, buthe explains what it was for, and states positively that it was not 
in consideration of his vacating the office of secretary of state. 

“ But, without more, we here leave the case. In our opinion the charges, if such 
they can be called, are not sustained. The testimony fails to impeach the Sena- 
tor’s ofticial conduct or character. All which we shall take occasion to show by a 
fuller reference to the testimony and record, when other duties will permit, and it 
may be the pleasure of the Senate to receive the same. 

“Respectfully submitted. 

“GEO. G. WRIGHT. 


“I concur in the foregoing, as touching the testimony which ‘tends to impeach 
the official character and conduct of a member of the United States Senate,’ re- 
serving a recurrence to the mass of testimony when opportunity offers for a full 


report. 
“LOT M. MORRILL.” 


Referring to the testimony of Wheeler and Whipple, they extract the following 
as constituting the charges (if such they can be called) upon which this investiga- 
tion was instituted : 


CERTIFICATE TO EDWARDS. 


Extract from the testimony of Edward Wheeler. 
‘Examined by Mr. BLAIr: 


‘Question. What was the reason assigned for CLAYTON acting as he did? 

** Answer. It was generally regarded that he expected, by supporting Edwards, 
to gain some democratic votes in the legislature for United States Senator. 

Pe Sn aa That it was for his own interest, and to secure his own election as 
Senator 

“ Answer. It was so understood ; yes, sir. 

“‘ Question. That is the explanation of it? 

“ Auswer. That is, the object of the frauds in Hot Springs County was to put 
Clayton men in the re; the object of the frauds in Pulaski County was to 
put democrats in the ture, for the Clayton faction had a very small vote in 
that county, and the democrats were given seats in the legislature. It was claimed, 
and it has been sworn to by some prominent democrats, that General Edwards was 
given the certificate upon a trade made by Senator CLAYTON, that certain parties 
would not contest certain seats in the legislature. That was the testimony de- 
veloped in the investigation made in the Boles and Edwards contested election 


case.” 
Extract from the testimony of William G. Whipple. 
“Examined by Mr. Biair: 

* Question. What was the motive of the governor in giving this certificate toa 
mau who was not elected ? 

“ Answer. Of course it is very hard to tell what his motive was. It is generally 
understood that it was done in pursuance of a trade. ° 

u Yeu sis that § the general understanding 

ry . Yes, sir; 8 gen un > 

“Question. What was the trade?! 

























“Answer. That the democratic members of the legislature should support him 
for the Senate of the United States. 

“Question. Did they do it t 

“Answer. Yes, sir; they did. 

“Question. And the governor carried out his part of the bargain f 

“Answer. Yes, sir; it seems very plain that he did that. 


‘*Examined by the CHAalRMAN, (Mr. Scott :) 


“Question, There was a majority of republicans in the logisiature that elected 
Governor CLAYTON to the United States Senate ¢ 

“Answer. Yes, sir. 

** Question. And when these two divisions came into conflict in regard to electing 
a United States Senean, pas say the CLAYTON men entered into a corrupt combina- 
tion with the democrats, by which the democrats agreed to vote for Governor CLAY- 
TON for the Senate of the United States, in consideration of Governor CLAYTON giv- 
ing a certificate of election to the democratic candidate for Congress in tho third 
congressional district of the State? 

“Answer. That is believed by many persons. ° 

‘Question. You have already stated that here as the general belief in the State ? 

“Answer. Yes, sir. 

** Question. Is that your belief? ; 

“ Answer. Well, it is my belief that CLAYTON mado some trade with the demo- 
crats. Precisely what were the terms of the trade I would not undertake to say, 

** Question. You have already put it in that form in your testimony. I want to 
understand if that is your belief 

“ Answer. I do not think I put it in exactly that form. 

“Question. You stated that to be the general belief. 

“ Answer. [ think it is the general belief. 

‘Question. Do you include yourself among those who entertain that belicf ¢ 

aa Well, I have reason to believe it, and I know of no reason why it is 
not true.” 


ELECTION TO THE SENATE. 
Extract from the testimony of William G. Whipple. 
“Examined by Mr. BLair: 


“ Question. What condition of affuirs in Pulaski County was disclosed by the 
investigation, so far as it went ? 

‘* Answer. There were shown many instances of fraudulent registration; parties 
who were not voters were awarded certificates by the registrars; there were many 
cases of parties registered in the wrong ward of the city or the wrong precinct 
in the county. For instance, parties would present themselves in the Second ward 
to be registered, and would be registered in Big Rock Township. There were 
many instances of that kind, where parties were registered in the wrong places. 

" Gasetion. In whose interest were these frauds perpetrated | 

“Answer. In the interest of what was known as the CLAYTON party. 

‘Question. For the purpose of electing men who would support him for Senator 
of the United States? 

“Answer. Yes, sir; and in many cases to defeat the republican candidates. 

** Question. Who would not vote for him for Senator ? 

“Answer. Who would not pledge themselves to support him for the United 
States Senate. That was the case in Pulaski County, where the CLAYTON vote waa 
understood to have been thrown to secure the election of democratic candidates 
for the legislature as against the republican candidates, becanse the former were 
expected to support CLAYTON and the latter were not. 

“Question. Did they support him ? 

“Answer. They did support him; yes, sir; they voted for him for United States 
Senator. 

‘Question. As I understand, GovernorCLaYTON was elected Senator, and declined 
to accept ? 

“Answer. Yes, sir. 

“Question. What was his reason for declining to accept when first elected ? 

“Answer. What reason did he assign ? 

“Question. Yes, 

“Answer. The reason he assigned was that the interests of the republican party 
in Arkansas required that he should remain governor, But that was not the gen- 
eral understanding at all. 

“ Question. What was the general understanding on the subject ? 

‘Answer. The general understanding was, that he declined the clection to the 
United States Senate because, if he went to the Senate at that time, he could not 
leave the government of the State in the hands of his friends. 

**Question. Who would have been governor if he had not declined to go to the 
Senate at that time! 

“Answer. The lientenant-governor, James M. Johnson. 

‘* Question. Was he a friend of CLAYTON ? 

“Answer. He was nota friend of CLAYTON at that time ; he was a republican. 

‘* Question. How did CLAYTON subsequently arrange that, when elected the second 
time? 

“ Answer. On the eve of the second election, I think the day before, Lieutenant- 
Governor Johnson resigned his office as lieutenant-governor, and was appointed 
secretary of state by Governor CLAYTON, Secretary White, the previous secretary, 
having resigned. Thereupon, Senator Hadley was elected president pro tempore 
of the senate, and became acting governor of the State upon the election of Gev- 
ernor CLAYTON to the United States Senate. 

“ Question. He is understood to be a friend of CLayTon? 

“ Answer. Governor Hadley ? 

‘Question. Yes. 

* Answer. Yes, sir; he is understood to be a CLAYTON man, out and out. 


INDICTMENT. 
Extract from the testimony of Edward Wheeler. 
“By Mr. Biair: 


“Question. Were you a member of the grand jury of the United States court 
last spring ? 

“ Answer. Yea, sir; and its foreman. 

“ Question. When was the session of that court held ? 

“Answer. It commenced on the 10th of April last. 

“ Question. Were any indictments found by that grand jury under the act of 
Congress known as the ‘ enforcement act !” 

“Answer. Yes, sir; there were several found. 

“ Question. Against whom! Who were indicted? 

“Answer. There were six or seven different parties indicted in Hot oy 9 
County ; judges, and clerks of elections, and registrars; also some six or seven ia 
Clark County for frauds in elections ; and Governor CLAyToN, of Pulaski County, 
was indicted. 

“ Question. What was the offense for which Governor CLAYTON was indicted, 
and what was the evidence upon which he was indicted ! 

“Answer. The evidence was entirely documentary, being the returns in the office 
of the secretary of state. The witnesses were the ex-secretary of state and the 
deputy secretary of state. They brought the returns, or a tabular statement of 
them sworn to, and laid it before the grand jary. 

“ Question. Those returns were of what election, and in what counties? 

“Answer. In the election for members of the Forty-second Cougress, and in tho 


| counties composing the third congressional district of the State of Arkansas. [ 
do not now remember all of the counties by name. It is the district in which the 





re 


le a i 


te et A NS BORE 





4 
ig 
i 
4 
{ 


ioc 











172 CONGRESSIONAL RECORD. 





Marcu 24, 








county of Pulaski is embraced; our county is one of the counties of the third con- 
greasional district. 

" a. What was the action of Governor CLAYTON that led to his indictment? 
** Answer. The first that I, or any member of the d jury, knew of the mat- 
ter was the bringing of the case to our attention by the district attorney ; he came 
tome with a list of witnesses, three in number, which he wished to have subpe- 
naed. He said the case had been called to his notice, and he wanted it brought 
before the grand jury for examination. I subpenaed the three witnesses: the ex- 
secretary of state, the deputy secretary of state, and General Edwards, the person 
to whom the certificate of election for Congress had been given by Governor Ciay- 
TON. It was claimed that Governor CLAYTON had violated certain sections of the 
enforcement act in giving the certificate of election to General Edwards, when the 
return, as exhibit: ¢ to us by the secretary of state, showed that Judge Boles had 
been exected. General Edwards presented a copy of his certificate of election, and 
of the proclamation of the governor, stating that, according to the returns on file 
in the office of the secretary of state,General Edwards had been clected. But the re- 
turns, as exhibited to us, showed that Judge Boles was elected by some 2,130 votes, 
I think it was, on the full vote, Neen the votes at both polls. There were alle- 
gations of fraud on both sides. But giving the governor the benefit of every doubt, 
the least majority for Judge Boles, that we could figure ont, was some eight or 
nine hundred; I forget the exact figures. That was according to the returns 
shown to us; and upon that showing the indictment was found. 

‘ Questien. Under what part of the act was the indictment found ? 

“Answer. I think it was the twenty-second section of the enforcement act. And 
our State laws require the canvass of the returns to be made by the governor, as- 
sisted by the secretary of state; the governor is made the canvassing officer. The 
law was explained to us by the district attorney, and it was claimed that the gov- 
ernor had violated the twenty-second section, I think it was, of the enforcement 
act—the one providing that if any officer shall issue a fraudulent certificate of elec- 
tion to any party, he shall be amenable, &c. 

Again: 

“Question. And the grand jury found that that was a fraudulent certificate ? 

‘‘Anawer. They found that this proclamation of the governor, issuing the certi- 
ficate of election to Edwards, was not in accordance with the returns in the office 
of the secretary of state as laid before us. 


* By the CHAIRMAN: 


“ Question. What was the specific offense with which the governor was charged ? 

“ Answer. IT think the district attorney, who is in this city, has a copy of the in- 
dictment, and he can probably explain these matters much better than I can.” 

Again: 

‘Question. The other case of indictment you have referred to is one against 
Governor Clayton, for giving the certificate you have read ? 

‘Answer. For furnishing a certificate of election to John Edwards. 

“Question. The State law, you say, makes the governor the canvasser of the 
returns? 

‘‘ Answer. It makes it the duty of the governor, within thirty days after the 
slection, to make a canvass of the votes, make proclamation, and issue certificates 
of election. 

“Question. In the discharge of that duty is the secretary of state associated 
with himin any capacity which would invest him with authority to decide, or 
doesthe governor merely consult him ? 

* Answer. His duty is merely clerical; the governor is the canvassing officer 
proper. I think the law states that the canvass shall be made by the secretary of 
state in the presence of the governor, and the governor shall, by proclamation, 
announce the result. 

“Question. It makes it the duty of the governor to award the certificate to the 
persons whom he judges to be elected ? 

** Answer. Yes, sir. 

‘Question. The responsibility of the decision is upon the governor ? 

‘* Answer. Entirely. 

‘**Question. And it was because, upon the evidence presented, you believed 
that the governor had decided wrongfully—— 

“ Answer. Yes, sir, according to the returns laid before us. 

“ Question. You found a true bill against him? 

“ Answer. Yes, sir. 


“ Question. And that case is now pending for trial in the United States court? 
* Answer. Yes, sir.” 


Again: 
‘Question. You heard, of course, nothing but the evidence on the part of the 


Government ; there was no defense ? 
‘‘ Answer. Of course there was no defense. 


“Examined by Mr. Poot: 


Bae omy You sought for no facts as explanatory of the governor's action? 
“Answer. No, sir; we knew of nothing; we could get at nothing but the returns, 

“Question. Was any witness sworn before the grand jury other than the secre- 
tary of state, the—— 

“Answer. The ex-secretary of state. The present secretary of state was not 
then in the city. He had but recently entered upon the duties of his office, and 
his chief clerk was made deputy secretary of state, and he was before us in regard 
to the records. 

“Question. In relation to the authenticity and correctness of the report? 

“ Answer. Yes, sir. And General Edwards was before us as to the correctness 
of a copy of the certificate which had been furnished us. 

Question. And you examined no witnesses outside ? 

“ Answer. No, sir.” 


These witnesses testified more at length before the joint select committee, 
&c.; but the foregoing, it is believed, contains all that is necessary to show the 
precise charges made. They may be considered under three heads, to wit, certifi- 
cate to Edwards, election to the Senate, and corrupt bargain. 

Without discussing what would be the effect if any or all these charges were 
sustained, or the propriety or power of this body to consider the same, interesting 
and important though such a question might be in a proper case, we proceed at 
once 4 — our views of the case, as submitted to us, without reacuing the inqui- 
ry indicated. 

First, then, disregarding chronological order, we shall consider the matter of the 
indictment, 

It —_—— that Senator CLAYTON was indicted for the violation of the twenty- 
second section of the enforcement act, in fraudulently giving the certificate of election 
to General Edwards, when, as is claimed, it should have been given to his competitor, 
Judge Boles. He was governor, and as such did give the certificate of election to 
General Edwards. The language of said section, so far as here material, is, that “any 
oficer of any election, at which any Representative or Delegate in the Con of the 

nited States shall be voted for ° . . ° who shail. ° 

° Sraudulently make any pe certificate of the result of such election, in 
regard to such Representative or De a . ° * shall be deemed 
guilty of acrime,” &c. By the law of Arkansas it is provided that the secretary 
of state shall, in the presence of the governor, or, &c., cast up and arrange the votes 
of the several counties for persons voted for as members of Congress, and that 
the governor shall immediately thereafter issue his proclamation declaring the 









person having the highest number of votes to be duly elected, and that he shall 
grant him a certificate thereof under the seal of the State. 

It seems that the secretary of state did thus cast up and arrange the votes in 
the election between Boles and Edwards. It also appears that, by the showing 
thus made, Boles, and not Edwards, had a majority of the votes, and was hence 
apparently entitled to the certificate. 

This canvass of the votes took place within thirty days after the election, (the 
election being on the 8th of November, 1870,) and yet proclamation was not made 
nor was the certificate issued until in February, 1871. 

Immediately after the election divers affidavits and some documentary evidence 
were presented to the governor, tending to show that in one of the counties 
(Pulaski) of said congreeere district, frauds kad intervened, which, being con- 
sidered, would exclude a large number of votes cast for said Boles, and thus elect 
Edwards. About the same time proceedings were instituted in the supreme court 
menos the validity of said election, and the votes thus claimed to be fraudulent 
or irregular, and they were afterward, by the judgment of said court, determined 
to be fraudulent and illegal. To state the claim more particularly, it was main- 
tained in said affidavit and evidence, as also in said proceedings in court, that the 
polls in some of the wards of the city of Little Rock, (Pulaski County,) and some pre- 
cincts in this county, were taken on of by force, violence, and contrary to 
law, judges of election installed without right, and other illegalities and irregular: 
ities practiced, and notwithstanding the proper and legal judges also held an elec- 
tion at the appointed places, the votes received at the illegal polls, and by the 
judges illegally chosen, were the votes received and canvassed. When the legis., 

ture met, the same questions were there made as to the members of the house 
and senate voted for in said localities at the same time, and claiming seats under 
such alleged illegal election, and it was determined adverse to their claims. After 
all this the governor issued the certificate to Edwards. 

It is claimed by those prosecuting the charges here that, even excluding the so- 
called illegal returns, Boles was still elected. ‘This we are not prepared to concede, 
for it seems very clear that there is one method of canvassing the returns, and not 
at all without warrant in the figures, if certain facts are admitted, which would 
elect Edwards. This will be seen in the following statement : 

By the returns from all the counties, as canvassed by the secretary of state, it 


| appears that Boles received 10,344 votes; Edwards received 8,211 votes. The gov- 


ernor excluded from the count the votes cast in the First and Third wards in the 
city of Little Rock, and in certain precincts or townships in the county of Pulaski, 
in all of which the election had been declared illegal by the legislature, of which 
excluded votes there had been cast for Boles 2,385, which, being deducted from the 
above number, counted for Boles, left him 7,959, and of which excluded votes there 
had been cast for Edwards 202, which, being deducted from the above number 
counted for him, left him 8,009; thus showing a majority for Edwards of 50 votes. 

But conceding that Boles was actually elected and hence entitled to the certiti- 
cate, it would by no means follow that this indictment was well founded, nor that 
Senator CLAYTON was consciously and willfully violating his duty or conniving at a 
violation of the law. 

We concede that, in strict law, the functions of the governor, in relation to the 
proclamation of the result and granting the certificate, were ministerial and not 
are. His duty was simply to declare the result and deliver the certificate of 

1is election to the party pesering fe have a majority by the canvass thus made: 
He had no power strictly to go behind the canvass and inquire into the allege 
frauds ; for the returns were to all appearance legal and formal, and the evidence 
aliunde was for Congress, if the question was raised of their illegality, and not for, 
the executive. But it by no means follows that he was guilty of the fraudulent act, 
forbidden by the enforcement act, if he did go behind the returns. 

In the first place, he was not amenable under the statute for this act, because 
in our opinion, he was not an “ officer of any election” within the meauing of the 
statute. This was expressly so held by the circuit court of the United States for, 
the district of Arkansas, his honor Judge Dillon presiding—a jurist of the cleares 
head, the most incorruptible integrity, and the finest legal attainments—when the 

uestion came before him in the indictments, and of its correctness we think 
there can be no reasonable doubt. 

But if such officer, the governor mlaps as well in the utmost good faith, though 
without strict legal warrant, esteem it to be his duty to go behind such returns! 
if it was brought to his attention that fraud had intervened. A mere mistake as 
to his powers and duties—the exercise of judicial instead of ministerial powers, 
in that connection—would by no means establish the required fraudulent intent, 
And when we remember the circumstances that such frauds were brought to his, 
attention ; that he supported Boles and not Edwards in that election ; that he exerted 
himself to procure the declination of a third candidate (Judge Searles) who, 
claimed to be a re. republican candidate, and whose candi endangered 
the election of Boles and rendered more probable that of Edwards; that Boles 
was recognized as the candidate of the party with which the governor has cons 
tinually acted, and that Edwards was the candidate of the opposition; that at 
least some evidence was furnished to him of the alleged frauds; that the highest, 
judicial tribunal of the State had declared against the validity of such returns; 
that the legislature had reached the same conclusion—we say, when all these 
things are remembered, we should be compelled to overturn all rules of evidence 
to say that, while he acted without warrant of law, he also acted fraudulently. Aj 
party may mistake the plainest legal duty, and yet have no criminal intent. An 
so we find in this case that the governor, if an officer of election, did not act 
fraudulently ; hence was not guilty of the offense charged, and that thus far there, 
is nothing to “impeach his official character or conduct as a member of this 


Secondly. Alleged frauds leading to and connected with his election as Senator. 
We inquire, in the second place, into the charge of fraud leading to and con. 
nected with his election as Senator. 

By reference to the testimony of Whipple (set out above) it will be seen that 
this is based upon alleged fraudulent registration, and some supposed bargain or 
arrangement by which Johnson resigned his office as lieutenant-governor, taking 
the place of te, who resigned as secretary of state, Hadley becoming governoy 
and CLAYTON Senator. Than this, few things could be more v ys , 80 far, 
as the testimony of anaes rere and yet this is all, it is believed, to be found, 
therein approximating a c in this connection. We have sought not to put too, 
narrow a construction upon the language used, nor have we been in the least in- 
clined to limit the investigation within limits even so narrow as the charges here. 
contained under the most liberal construction. And hence, upon the theory of the, 
prosecution, that Senator CLAYTON, with many others, his friends, had cons: by, 
the use of unlawful and corrupt means, to secure his election to the Se , muc 
testimony was received as‘to appointments to office, figuring in and preceding the 
conventions which nominated candidates for the legis *, the issuing of State 
bonds to railroad companies, certain influences which it was claimed were brought, 
to bear on members of the } looking to his election, and other like mat; 
ad gy g nothing of the kind was charged or pretended in the testimony re- 

e us. 

Of course a most material preliminary inquiry would be to what extent a party 
thus charged is to be affected by the acts, conduct, admissions, pledges, or promises 
of his friends, and hence the theory was that there was a conspiracy for the pur- 
pose indicated, and that what was said or done by one, in furtherance of the com- 
mon purpose, was said or done by all, and that upon such hypothesis Governor 
— was bound by all that was or done by those engaged in the common 

2, * . 

As stated in the “ partial on much of the testimony was received upon this 

theory of the prosecution, it being conceded that if the so-called conspiracy 
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was not established, it was in every respect incompetent. Since making that 
report we have carefully examined the testimony, and feel bound to hold that it 
falls far short of establishing the alleged combination, and hence that a large por- 
tion of the testimony should be excluded. We therefore report only such as we 
believe to be competent in this view of its scope and effect. 

We shall be pardoned for stating the fam proposition, that to constitute a 
conspiracy there must be a combination of two or more, by concerted action, to 
accomplish a criminal or unlawful purpose, or to accomplish a purpose not in itself 
criminal or unlawful, by unlawfal or criminal means. The conspiracy is the gist 
of the offense, and it is not necessary that any act should be done in pursuance of 
such unlawful agreement. To make the acts or declarations of another evidence 
against the party charged, the common design must first be established, and it will 
not do to connect the party charged, or bring him into the alleged conspiracy, b 
the admissions of others, without his know] pe or without at least some recogni- 
tion by him of their right to s for or bind him. 

In this case the purpose to be accomplished was neither criminal nor unlawfal. 
The parties confederated, if at all, to accomplish a proper purpose by the use of un- 
lawful or criminal means. And the whole of tho case is, to put it in its strongest 
light against Senator CLayToN, that he is to be bound by all that was said and done 
by his friends, aud simply because they were such, whether at the State capital 
or elsewhere, in their efforts to secure his election. We do not stop to deter- 
mine whether these acts were or were not illegal, whether they can or cannot in 
all respects be defended ; we only hold that there is no particle of testimony war- 
ranting the conclusion that he ever combined with them to use unlawful or crimi- 
nal means. Andif he is to be held responsible for every indiscreet remark made by 
over-zealous friends, by every inducement, just or otherwise, held out by them to 
members of the legislature, for every ene made use of by political and personal 
friends in the election of the members thereto, for the alle - combinations made in 
connection with proposed legislation, for all the alleged frands in connection with 
registration in some parts of the State, near and remote alike we say, if this be the 
rule, few men would want friends in such a contest, or would be safe, however hon- 
est and aorign their own conduct. 

Many thivgs were said and done by friends of Senator CLAYTON which we might 
not approve. Nor would we for a moment recognize any rule which would not 
exact or require the highest integrity and most honorable conduct in contests of 
this character. On the contrary, we would condemn, without reserve, every step, 
every word, every movement, which would seem to tend to the least fraud or cor- 
ruption in an election so important. And yet, in view of the duty assiged us, we 
have nothing to do with mere matters of personal propriety, nor are we to de- 
termine whether all the plans, plows ond counter-plots of these opposing factions 
were in all respects to be justified by a code of ethics ever so desirable, and yet 

rhaps too seldom practiced. We have to do with the practical question, whether 
Renster CLAYTON was himself a party to such fraud and corruption as invalidate 
his election or impea h his official character. 

In the whole mass of testimony there is but little to connect him with the vari- 
ous schemes, which itis alleged were corrupt in their inception and consummation, 
touching his election. Witnesses, it is true, did testify as to what others said, but 
that they spoke with the knowledge or concurrence of the party —— is left 
entirely without proof in many instances, and when the proof is supplied, it re- 
lates to matters so entirely immaterial or ee that it is scarcely worthy a mo- 
ment’s attention. One witness (McConnell) undertakes, we know, to bring all the 
matters detailed by him, or many of them, home to the Senator. But we feel 
bound to say that, in many respects, his story is improbable, and he stands before 
us in such an attitute that we are constrained to discredit much that he says. 
While before us he was almost a wreck from long-continued dissipation, and we 
were compelled to put him under treatment for several days before his testimony 
could be completed. Add to this that several witnesses, having the means of 
knowledge, testify unhesitatingly that his reputation for truth and veracity is bad, 
and it seems to us that no tribunal would be justified in condemning any one upon 
the mere recollection of such a witness, months after the transactions occurred. 

That which approximates nearest any improper action on the Sey of Senator 
CLAYTON, in this connection, relates to the steps taken to induce White to resign 
the office of secretary of state. Tt will be seen that CLAYTON was governor and 
Johnson lieutenant-governor. When the former was first elected to the Senate, 
Johnson was still lientenant-governor, and would, if the governor accepted the sen- 
atorial ition, succeed to the gubernatorial office. CLAYTON had pledged his 
friends, both before and after the meeting of the legislature, that he would not 
accept the position of Senator if Johnson were to be left as governor. At the time 
proceedings were pending in the supreme court of the State to onst Johnson, but 
the proceedings failed, and thereupon CLAYTON declined the apeuerete. He still 
desired to be Senator, and yet determined to maintain his pledge to his friends. 
After much consultation among his friends and others, an arrangement was 
effected by which White resigned. Johnson was appointed by CLAYTON in his 
place as secretary of state, and then Hadley was made presiding officer of the sen- 
ate, and, upon CLAYTON'’s election again to the Senate, which followed soon after 
the above resignativns and appointments, he became governor. Months afterward 
White received, as we find, through Senator CLAYTON, $5,000 in money and $25,000 

in railroad bonds. 

' In the resignations and appointment themselves there was nothing wrong. There 
is no testimony that CLAYTON made use of improper means to bring them about. 
WwW who is the only witness who seems to know much about it, says that he 
was afriend of Governor CLAYTON—was anxious for the harmony of the party—had 
frequently expressed his readiness to do anything to bring about quiet and peace ; 
that he had for months, because of the condition of his family, expressed his inten- 
tion to resign; that he had some business relations with the opposing, faction, 
which was in such a situation that he knew he must suffer, if, by his gnation, 
Jobnson could be got out of the way; that he did thus suffer, and that this $5,000 
was paid to indemnify him for this loss. He expressly denies that this money or 
his resignation was any part of any corrupt or other improper agreement, or prior 
arrangement touching the sena‘ on. To this view of the transaction, there 
is no direct opposing testimony. Who furnished the $5,000 and the bonds is not 
shown, except that they were deposited by Jackson E. Sickles to the credit of 
White, and certificates of the deposit were sent to him by Senator Clayton. 
To conclude that it was paid ee of a corrupt agreement, under and by 
which Governor CLAYTON secured his election, we should have to proceed upon pre- 
sumption in the face of tive statement; and this, too, without any evidence 
that the vote of any member of the legislatrre was influenced by it, at least to his 
advantage ; and when, also, it had been demonstrated, more t once, t 

had at the time a clear of both Aouses of the legislature. What he 
wanted was not votes, for he but he wanted such a condition of things as 
that he could take the office and keep faith with his friends. 

By the retiring of White, Johnson would go to an office, more desirable in tenure 
and emolument than the one he held, which was apparently sufficient to induce the 
step. The votes of the members of the did not seem to have been 
involved in the movement, and White was content to see the matter arranged, and 
to retire from a position that had become irksome to him. There was no neces- 
sary connection between the arrangement with White and the votes of members 
of the legislature. In itself there was nothing either criminal or corrupt. Cer- 
tainly Gti to wa tale State or natinnnh, puntata such an act. If nota part of a 
corrupt agreement, by which votes were or intended to be secured, we 
cannot see how the arr t can be made to t his official character. Then, 
too, it must not be forgotten that the conference touching White's resi on was 
not with CLayTon, nor ostensibly on his account, but quite exclusively between 
Hadley and White, and that Hadley was deeply interested on his own account 
bringing about White's resiguation, for, in that event, the chances were, if 



















the understanding we 


it was not certain, that he (Hadley) would become governor, and while the money 
passed through the hands of CLayTon, in view of the other interesta involved, we 
cannot say that others may not have contributed it; and, in a matter so important 
aud so vitally affecting the character and official position of a member of thie body, 
we should not indulge in mere presumptions nor upon impression condemn him. 
Without giving our approval to the course pursued, we find nothing in it of such 
& corrupt or criminal nature as to vitiate the election, or to warrant a disturbance 
of his present official position. 

But one matter remains to be considered, and that relates to the alleged corrupt 
bargain, by which Senator (then Governor) CLAYTON issued the certificate of eleo- 
tion to General Edwards, in consideration of receiving votes for his present posi- 
tion in the legislature of Arkansas. 

This charge, though the one in which this prosecution mainly originated, has leas 
apparent support than either of the others. Much that has hos heretofore said 
is applicable here. The testimony, instead of showing the corrupt bargain, abun- 
dant y establishes that the Senator, (then governor,) though acting from an {neor- 
rect view of the law and his duty, nevertheless was carrying out what he had at 
least fair reasons to believe the will of the people os waauanael by their votes. He 
had evidence tending to show frauds. He hac the solemn judgment of the high- 
est court of his State, and the action of the law-making power touching the very 
point upon which he seemed to doubt ; and he but followed such judgment and ac- 
tion. To say that he acted corruptly or fraudulently under such circumstances, 
we would have to conclude that not only he had the fraudulent purpose, but that 
the other co-ordinate departments of the State government were corrupt or gov- 
erned by a like fraudulent intent. These charges, as applied to the court and the 
squats at least, are too grave to be believed upon this record, or in any case 
where the evidence is not of the most conclusive and satisfactory character. This 
conclusion should not be based upon mere presumptions—upon the impression of 
witnesses—upon the understanding of parties influenced not a little by their polit- 
ical and personal feelings and animosities. And yet, divested of extraneous 
matter, this is all there is of this claim. 

But, going one step further, the charge certainly fails from the fact that there is 
not a particle of evidence that any member in either house of the legislature was 
induced to cast bis vote in consideration of giving the certificate to Edwards. The 
claim is that he was to receive the votes of democratic members in return for his 
action ; and yet he received but one vote that can by possibility be classed among 
the democrats, (and even his political status is left doubtful.) This person was a 
witness before us, and he says positively that he voted for CLarTon, but that there 
was no understanding or eement that, in consideration thereof, CLAYTON was 
to issue the certificate to Edwards. And there is no evidence nor a single cireum- 
stance in the whole record in the least in conflict with his statement. There is 
therefore absolutely nothing in the least supporting this charge. 

We are therefore brought to the conclusion, after a careful examination of all 
the facts, that there is nothing disclosed touching the charges made, as found in 
the testimony of Wheeler and aren before the joint select committee, im- 
peaching the official character and conduct of Senator CLayron. We accordingly 
recommend the adoption of the following resolution : 

Resolved, That the charges made and referred to the select committee for inves- 
tigation a the oflicial character and condyct of Hon. PowreL. CLayron 
= mes cena , and that the committee be discharged from their further con- 
sideration. 


Respectfully submitted. 
GEO. G. WRIGHT. 
L. M. MORRILL, 


Mr. WRIGHT. I understand it is the wish of the Senator from 
Georgia, who submits the minority report, [Mr. Norwoop, } that it 
shall be read also; but I understand his preference is that it shall 
not be read until to-morrow, and he proposes, after the minority re- 
port shall be read, to present his views in support of it. In view of 

had this morning, having no disposition to press 
this case to-day, if he shall ask that that course be taken, having con- 
ferred with him and understood that he so prefers, I move that the 
Senate now proceed to the consideration of executive business. 


COMMITTEE SERVICE. 


Mr. MORTON. I ask the Senator to withdraw that motion for a 
moment. There is one vacancy left on the Committee on Privileges 
and Elections, and it is important that it should be filled before the 
Senate adjourns, and I hope it will be. I ask that the Vice-President 
be authorized to make the appointment. 

The VICE-PRESIDENT. If no objection be made that order will 
be made, and the Chair will take time to fill the vacancy. 

Mr. THURMAN. Does the Senator from Iowa withdraw his motion 
for the motion of the Senator from Indiana ? 

Mr. WRIGHT. I understood that was disposed of. 

Mr. THURMAN. Not yet. 

Mr. WRIGHT. I understood the Chair to say he would fill the 
vacancy. 

The VICE-PRESIDENT. The Senator from Indiana gave notice 
that there was a vecancy on the Committee on Privileges and Elec- 
tions, and moved that the Chair be authorized to fill it. 

Mr. MORTON. The committee has been increased to nine, and 
there have been but eight appointments made. 

Mr. THURMAN. I was not here when the committees were formed 
and I do not know what was the understanding as to who is entitled 
to this ninth member of that committeo. I should like to know how 
that matter is, whether the opposition is entitled to that ninth mem- 
ber. The opposition now has two on that committee. Whether the 
opposition are entitled to that ninth member, so as to make it stand six 
to three, or not, I do not know. 

Mr. MORTON. Ido not know what the understanding was about 


it. 
Mr. THURMAN. My understanding was that the minority should 


give us three on that committee. 

Mr. MORTON. Let it pass over until to-morrow, and we will con- 
sider it. 

Mr. THURMAN. Having said this, I have said all I desire to say ; 
and if the Vice-President finds that it was the understanding that 
the opposition were to have three members on that committee of nine, 
then I know very well that the Vice-President will appoint one of 


have as near as possible one-third of the committees, which would _ 
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the opposition on that committee. I have only to say that I do not 
want to be on that committee myself. 

The VICE-PRESIDENT. The question is on the motion of the 
Senator from Indiana, that the vacancy upon the Committee on 
Privileges and Elections be filled by the Chair. 

The motion was agreed to nem. con. 

EXECUTIVE SESSION. 

Mr. WRIGHT. I renew my motion. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of executive business. 


After one hour and fifty-two minutes spent in executive session, the 
doors were re-opened. 


CHARGES AGAINST SENATOR CLAYTON. 

Mr.CAMERON. Mr. President, as the doors are now open, and what 
i say will be put before the public, I desire to state that I was told 
to-day for the first time that an important witness in the case of the 
Senator from Arkansas [Mr. CLAYTON] is a person called McConnell, 
and I learned, too, that he belonged to the State which I have the 
honor in part to represent. He belongs to a very respectable famil 
there, a family of great ability. Nearly all of them have great tal 
ents, but sometimes they do not use them for the best purposes, though 
most of them, I think, do. He is a native, I think, of the town of 
my colleague. But I remember this of him, that he is perhaps the 
most unreliable man that ever was born in the State of Pennsylvania. 
| Laughter.] We have some bad men there, but I do not think any- 
body quite so bad as he. 

I desire only to tell you one or two facts in regard to his conduct. 
Some years ago there was a gentleman, governor of the State of Penn- 
sylvavia, who was not particularly my friend, and if I were to mention 
his name you would think he never was my friend, and I ought not to 
defend him here. But he had, among other good qualities, the quality of 
hospitality. One evening a person came into his house without any in- 
vitation, and made himself exceedingly agreeable to everybody there, 
on the occasion of a party of ladies and gentlemen. He made himself 
so agreeable that he attracted everybody’s attention. After awhile, 
about the time when he ought to have gone away, he suddenly be- 
caine very sick and asked the hospitality of the governor’s family to 
remain there all night. He remained all night. The next morning 
he was still very sick, and he remained sick for four or five days. 
In the meanwhile he stole the affections of the governor’s daughter, 
and he stole out one evening and got a justice of the peace to marry 
them. Of course the governor, and especially his excellent wife, were 
terribly shocked that a person of that kind should become a member 
ot their family ; but on his return, immediately after the performance 
of the ceremony, he was driven out of the house. The legislature met 
directly afterward. So much wounded in his feelings was the gov- 
ernor that he went to Cuba and remained there until the legislature 
divorced them, and this young man went out into the world again. 
After awhile I heard of him in Philadelphia, and he committed about 
the same sort of act in Philadelphia, in the house of a friend of mine. 

I therefore desire to say now, as I cannot be here to-morrow, that 
I should place no more reliance upon the word of that.man than 1 
would upon the word of a man who had been a hundred years in the 
penitentiary, for I think the fellow onght to be there at least half of 
that time. lrefer you now to my colleague for something in regard 
to that person. 

Mr. THURMAN, May I ask my friend, before he takes his seat, 
whether this witness about whom he is speaking is a Pennsylvanian ? 

Mr. CAMERON. Iam sorry to say that he is. 

Mr. THILURMAN. It is the first unworthy Pennsylvanian I ever 
heard of, in the opinion of the Senator. [ Laughter. ] 

Mr. CAMERON, And the first I ever knew of. [Laughter.] 

Mr. ALCORN. I would ask the honorable Senator whether this 
man’s father was a good man ? 

Mr. CAMERON. I believe his father or his grandfather was a good 
man. I remember one of his uncles once voted for me when I wanted 
a vote very much. [Laughter.] 

Mr. SCOTT. Mr. President, my colleague has referred tome. I do 
not know that I can state anything corroborative of what he has al- 
ready stated, of my personal knowledge, for his knowledge of this 
young gentleman is much more intimate than mine. He may have 
been born in the town in which I reside; Ido not know whether he 
was or not; but his ancestry did live there, and were highly respect- 
able people. My impression is that he is a native of another county, 
on the western side of the Alleghanies, Indiana County, to which his 
father removed. 

Mr. CAMERON. I believe my colleague is right. 

Mr. SCOTT. Ihave not such personal knowledge of this young 
man as my colleague has, owing to the fact that he lived for some 
months, or years perhaps, around the city of Harrisburgh. 

Mr. CAMERON. O,no. [Laughter. 

Mr. SCOTT. But the reputation which my colleague has given 
him is the one which the public give. I do not know him per- 
sonally at all; I do not know that I ever met him; but I have heard 
of him frequently. His reputation is not an enviable one, no doubt 
about that. 

Mr. SHERMAN, I move that the Senate adjourn. 

The motion was agreed to; and (at four o’clock and as min- 


utes p. m.) the Senate adjourned to meet to-morrow at half past ten 
o'clock a. m. 
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IN THE SENATE. 
Turspay, March 25, 1873. 


The Senate met at half past ten o’clock a. m. 

Prayer by Rev. J. P. Newman, D. D. 

The journal of yesterday’s proceedings was read and approved. 
THE CONGRESSIONAL RECORD. 

Mr. ANTHONY. Mr. President, yesterday I reported from the Com- 


mittee on Printing a resolution for printing the CONGRESsIONAL 
ReEcorD, which was passed. I should have reported it as a resolution 
that had been passed by the Committee on Printing, and that was 
submitted to the Senate for the information and for the judgment of 
the Senate, so that if, informally, any Senators had objection to it, 
they might make it known. nn that, under the act of the last 
session of Congress, this whole subject w 

on Printing, and that the resolution of the Committee on Printing 
was final upon the subject, although, of course, it would be modifi 
if the Senate ener of it in any way. Besides, I have some 
doubt whether, un 


as referred to the Committee 


er the general law, it would be competent for the 
Senate alone to pass a resolution of that kind, which requires addi- 


tional printing costing more than $500. I do not deem it necessary, 


however, to move to reconsider the resolution, as its adoption by the 


Senate cannot make it invalid, at any rate. If any Senator thinks 
differently, I have no objection to a motion to reconsider. 


WITHDRAWAL OF PAPERS, 


On motion of Mr. DORSEY, it was 
Ordered, That James H. Carleton have leave to withdraw from the files of the 


Senate his petition and papers. 


EMANCIPATION IN PORTO RICO. 
Mr. MORTON. I move to take from the table the resolutions I sub- 


mitted yesterday, in regard to the abolition of slavery by the Spanish 


republic in Porto Rico. 


The motion was agreed to; and the Senate proceeded to consider 


the following resolutions, submitted yesterday by Mr. MorTON : 


Resolved, That the Senate of the United States have received with joy the intelli- 
ence that the republican government of Spain have abolished slavery in the 
island of Porto Rico, and raised the colored ple of that island from the condi- 


tion of slaves to the rights and privileges of citizens of the Spanish republic. 


Resolved, That by this act the le of Spain have given new assurance to the 


world that in establishing republican institutions they are actuated by a genuine 
love of liberty and sincere regard for the natural rights of all men ; and that it will 


be accepted as an omen of the power and perpetuity of the Spanish republic. 
The resolutions were adopted. 


ORDER OF BUSINESS. 


The VICE-PRESIDENT. The question now before the Senate is on 
the resolution submitted by the Senator from Iowa [Mr. WriGcHrT] in 
oeet to the Senator from Arkansas, [Mr. CLAYTON. ] 

fr. WRIGHT. The understanding yesterday was that the Senator 
from Georgia [Mr. Norwoop] would address the Senate this morning. 
lie desired to do so and he expected to be present. I donot know why 
he is not here. He be em to have the views submitted by him, as 
a minority report, read this morning, and then to follow up the read- 
ing of his report by some remarks in support of it. I suggest that 
the clerk commence the reading of the minority report. 
Mr. ANTHONY. I have a resolution which I wish to offer. 
Mr. WRIGHT. Very well. 


AGRICULTURAL REPORT. 
Mr. ANTHONY. I offer the following resolution : 
Resolved, That twelve hundred copies of the report of the Commissioner of 
Agriculture be printed for the use of the Senate. 
This is the amount which the Senate has a right to order without 
the concurrence of the House of Representatives. As no extra copies 
have been printed, this will give Senators about ten or fifteen copies 
apiece of this document. 
Mr. FERRY, of Connecticut. I wish to know what we are going 
to do with them. 

Mr. ANTHONY. I think we can get rid of ten or fifteen apiece 
without the franking privilege. I do not care anything about it 
myself ; but some Senators want it done. 

Mr. FERRY, of Michigan. I donot know how it is in Connecticut; 
but I know I have had repeated applications from my State for this 
document. In the western part of the country there is a great de- 
mand for this report. 

Mr. FERRY, of Connecticut. Will they pay for it if sent to them 
at their expense? 

Mr. FERRY, of Michigan. I cannot tell. That will be decided by 
the trial. Let us provide for the copies and then we car. test whether 
the people are willing to pay for them or not. 

Mr. ANTHONY. i will relieve the Senator from Connecticut by 
taking his share of the quota if he does not desire them. 

Mr. DAVIS. I hope the order will be made by unanimous consent. 
It can be done in that way. 

Mr. ANTHONY. It requires unanimous consent to consider it now. 

Mr. DAVIS. The people very generally want this report. 

Mr. CASSERLY. I hope there will be no objection to the resolu- 
tion. It is —_ $500 w and my impression is that in the State 
of California the people will be very much disappointed if they do 
not see this report in some way or other. 
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Mr. FERRY, of Connecticut. I make no objection. 
The resolution was considered by unanimous consent and agreed to. 


COMMITTEE ON LEVEES OF THE MISSISSIPPI. 


Mr. ALCORN. I ask to call up the resolution which was intro- 
duced by the Senator from Louisiana, [Mr. Wesr,] on the subject of 
the levees of the Mississippi River, with a view of offering a substitute 
for it. It will be remembered that it was objected to by the honor- 
able Senator from Connecticut [Mr. Ferry] as being out of order, 
and the Chair ruled it out of order. I took an appeal from the decis- 
ion of the Chair. That appeal I have no disposition to press. I sim- 
ply wish to call up the resolution with the view of offering a substi- 
tute for it. Ido not think the Senator from Connecticut will have 
any objection to it. 

Mr. WRIGHT. The Senator from Georgia [Mr. Norwoop] is now 
in his place, and is entitled to the floor by agreement. 

Mr. ALCORN. If the Senator from Georgia will yield, it will only 
take a moment to dis of this matter. 

Mr. NORWOOD. I yield. 

Mr. FERRY, of Connecticut. I should object to proceeding to the 
consideration of the resolution referred to by the Senator from Mis- 
sissippi, even for the purpose of offering a substitute. If the Senator 
from Mississippi has another resolution to offer, I can consider that 
after it has been read; but I must object to the consideration of the 
resolution which is lying upon the table. 

Mr. ALCORN. I will offer the resolution which I intended to offer 
as a substitute for the other, and allow the honorable Senator to hear 
it read for information. I desire to say a few words upon the sub- 
ject. 
‘ Mr. DAVIS. Let it be read for information. 

Mr. ALCORN. Yes, and then I desire to offer this as a substitute 
for the other resolution ; 


Resolved, That the Select Committee on the Levees of the Mississippi River be 
authorized to sit during the recess of the Semate. 


I do not think any Senator can say that that looks out of the field 
of legislation at all. If the Senator will allow me, I will merely show 
what has been the action of the Senate during this session. 

Mr. FERRY, of Connecticut. I have no objection to hearing the re- 
marks of the Senator, subject to objection to the resolution. 

Mr. ALCORN. On the 10th of March the Senator from Indiana 
{[Mr. Morton] offered the following resolution : 

Resolved, That the Committee on Privileges and Elections be instructed to ox- 
amine and = at the next session of Congress, upon the best and most practi- 
cable mode of electing the President and Vice-President, and providing a tribunal 


to adjust and decide all contested questions connected therewith, with leave to sit 
during vacation. 


The resolution was considered by unanimous consent and agreed to. 


On the 12th of March the Senator from New York [ Mr. CONKLING] 
submitted the following resolution : 


Resolved, That the Committee on the Judiciary be instructed to inquire and re- 
port, at the next December session of the Senate, whether the Union Pacific Rail- 
road Company, or any company authorized to build a branch road to connect 
therewith, or any assignee toa company, will be entitled to lands or bonds for 
any road which such company ma hereafter construct; and that until said com- 
mittee shall report, the executive officers of the Government are requested to issue 


no bonds or nt certificates that may be claimed for roads constructed and re- 
ported after this date, 


The resolution was considered by unanimous consent and agreed to. 


On the 13th of March, the Senator from Wisconsin [Mr. Hower] in- 
troduced the following resolution : 

Resolved, That the Committee to Audit and Control the Contingent Expenses of 
the Senate be continued and authorized to sit during the recess of the Senate. 

The resolution was considered by unanimous consent and agreed to. 

Again, on the 13th of March, the Senator from New York [Mr. 
CONKLING ] offered another resolution, as follows: 

Resolved, That the Committee on the Revision of the Laws have leave to sit 
during the vacation. 

The resolution was considered by unanimous consent and agreed to. 

Now, Mr. President, I offer a resolution proposing that the Com- 
mittee on the Levees of the Mississippi River have permission to sit 
during the vacation. I will state that this is a subject of very great 
importance to the country. It has been held to be of sufficient im- 
ee for the Senate to create a special committee on the subject. 

t is a subject upon which there is really no information here. The 
information on the subject is altogether local. The country has not 
been informed in re to the merits of this question. It is one, 
every gentleman will admit, of very great importance. If the Gov- 
ernment intends to do anything with it, it ought to do whatever it 
may do under all the light that an intelligent investigation of the 
sabject can bring to the question. 

If the Government does not intend to do anything on the subject, 
let it arrive at that conclusion in the light of intelligent information 
on the subject. . 

The cotton-producing interest of this country is one that interests 
every man. It is not one that belongs to the Mississippi Valley 
alone ; it is not one that belongs to that overflowed district alone; 
bat it is one that affects every man in all the broad land who desires 
cheap cotton, and every man who wears a cotton shirt is interested 
in the question of cheap cotton. Those who advocate the construc- 
tion of levees on the Mississippi River believe that this is the means 
whereby the cotton monopoly of the United States can be main- 
tained in the foreign trade of this nation. It has been a trade to 








which the Government has looked to sustain and support its financial 
balances in the past. We believe it is necessary to maintain this 
trade and its supremacy in the cotton markets of the world, in order 
that the financial balances of this country may be maintained in the 
national exchequer. 

Xow, sir, I ask that the Senate may give unanimous consent to the 
committee to sit during the vacation, and I do not think the money 
which will be thereby expended will be misspent. The subject was 
neglected at the recent session of Congress, for the reason that Sena- 
tors were absent who were upon that committee and were not here to 
consult together until the session had partly elapsed, and when they 
came they were without that information which would enable them 
to make up a judgment on the subject. 

This committee is composed of gentlemen from different portions of 
the country; and if they are permitted to go to the region where 
levees are needed, they will come to the Senate at the next meeting of 
Congress with all that information necessary for the Senate to have 
before they proceed to legislate upon a question of so much impor- 
tance to the country. 

Having said this much, I leave the matter with the Senate. 

Mr. FERRY, of Connecticut. I must make the point of order as I 
have made it on the other resolutions of this kind. In reference to 
the precedents cited by the Senator from Mississippi, [Mr. ALCorN, } 
it will be observed that they are all precedents of the adoption of reso- 
lutions by unanimous consent. This is not that case. The present 
resolution provides on its face for the sessions of the Committee on 
the Levees of the Mississippi River during the vacation; and the res- 
olution creating that committee provides for the duties of that com- 
mittee and for the report of bills and resolutions, and anything else 
that they may choose to do in the discharge of those duties, So that 
after all a resolution authorizing the committee to sit during vacation 
isin substance the same as the resolution which was objected to the 
other day. I therefore again raise the point of order. 

The VICE-PRESIDENT. The Senator from Connecticut raises a 
point of order on the reception of the resolution. 

Mr. FRELINGHUYSEN, I ask the Senator from Connecticut if 
there isfany other objection than that the resolution cannot be con- 
sidered on the day it is introduced ? 

Mr. FERRY, of Connecticut. Certainly there is, on the ground 
upon which the decisions were made last week, I think in two in- 
stances, by solemn vote of the Senate, that at this session measures 
contemplating legislation were not in order. 

Mr. FRELINGHUYSEN. Well, Mr. President, I do not remember 
those precedents; but I can clearly see why any steps in legislation 
would not be proper, because we are not a legislature; but the mere 
appointment of a committee to gather information in reference to a 
national subject, one of importance, if seems to me is clearly within 
our province. This is a matter which relates to the Senate alone, nut 
to Congress. It is to get information for this body. Surely we can 
do that, and I think it is very important that we should have the in- 
formation. I sympathize entirely with the measure, 

The VICE-PRESIDENT. 
the Senate, to be determined by the body whether it is in order to re- 
ceive this resolution or not. 

Mr. FERRY, of Connecticut. As the matter is to be submitted to 
the Senate, I will say a few words upon the point of order distinetiy. 
The Senator from New Jersey admits that action at this session of a 
legislative character would be improper; in other words, that motions 
or resolutions looking to such action would be out of order, because 
we are not a Congress. 

Now, the objects of this select committee, as defined in the resolu- 
tion creating the committee, are to Fees measures for the consider- 
ation and action of Congress, and that which this committee is to do 
in vacation, if it is to do anything, acting under the resolution creating 
it, must be something contemplating legislation by Congress, nothing 
by the Senate. The Senate can do nothing, no matter what this com- 
mittee may do in vacation. And, therefore, in accordance not only 
with the decisions of the Senate, twice made upon the yeas and nays 
at the present session, but in accordance with the admission. of the 
Senator himself, the resolution would be out of order. 

Mr. WINDOM. Mr. President, I am unable to conceive upon what 
grounds this resolution can be declared out of order. I shall vote to 
receive it. It seems to me that, if it be in order to appoint commit- 
tees at all during such a session as this, there can be no objection to 
allowing those committees to gather information. But what I rose 
to say is, that as there is no quorum of the Senate present, and as one 
or two other questions of the same kind are pending, I should hope 
the Senator from Mississippi would not press the matter until there is 
a full Senate. 

Mr. ALCORN. I will yield to the honorable Senator from Min- 
nesota. I see there is werhane a question upon the point he makes. 

Mr. FERRY, of Connecticut. I om ought to say to the Senator 
from Mississippi that, at present, I make the point of order. If the 
point of order shall be overruled, and the preseut resolution offered as 
a new and independent one, I should be compelled to take the other 
point of order, that it must lie over one day before it can be acted 
upon. I will state to the Senator from Mississippi again that it is not 
in reference to this resolution alone that I am so pertinacions, or may 


seem to be pertinacious; but there are three or four resolutions of « 
similar character, one of which, in my judgment, is of so very bad a 
tendency that I wish to prevent the adoption of any precedent under 


The Chair will submit this question to 
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which that resolution possibly could receive the sanction of the 
Senate. 

Mr. ALCORN. I desire to make an inquiry, whether the resolution 
which I have introduced this morning cannot be offered as a substi- 
tute for the resolution previously offered, and of which notice was 
given. That was the effort I made when I was arrested by the re- 
marks of the Senator from Connecticut. I proposed that this resolu- 
tion should be offered as a substitute for the other in order to avoid 
that question. 


Mr. FERRY, of Connecticut. You propose, then, when the proper 


time comes, to call up the other, so as to offer this as an amendment 
to it? 


Mr. ALCORN. As a substitute; and I apprehend that will not 
have to lie over a day. 

Mr. FERRY, of Connecticut. If the other comes up at all, this can 
be offered as a substitute ; but when the motion is made to take up 
the other for consideration, I shall raise the point of order that I have 
already, that it cannot be considered at all at this session. The ques- 
tion on the point of order will then be taken on that. 

Mr. ALCORN. Let it go over for the present and we will call it 
up hereafter. Let the resolution be regarded as an original resolu- 
tion, to lie over one day. 


CHARGES AGAINST SENATOR CLAYTON, 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. WriGut: 


Resolved, That the charges made and referred toa select committee of the Senate 
at the last Congress for investigation, affecting the official character and conduct 
of Hon. POWELL CLAYTON, are not sustained, 


. Mr. NORWOOD. Mr. President, I do not rise to makea speech. I 
am physically unable to do so. I desire, however, that the views of 
the minority be read, and after that 1 may make a very few remarks. 
The VICE-PRESIDENT. The Secretary will read the views of the 
minority ef the select committee. 
The chief clerk read as follows: 


VIEWS OF THE MINORITY. 


Mr. Norwoop submitted the following as the views of the minority: 

As the minority of the committee of three appointed by the Senate to investi- 
gate and report upon certain charges made against Senator CLAYTON, I have been 
unable to agree with the majority in the conclusions to which they have come, and 
I therefore beg to submit to the Senate the conclusions to which I have arrived 
after a careful review of all the facts. 

I regret that a majority of the committee did not see fit to lay before the Senate, 
embodied in their report in abstract form, more of the facts, as it would have 
enabled me to express my views in much shorter compass. I will, however, em- 
brace none which I do not consider necessary to a correct understanding of the 
case as made. 

The general charge made against Senator CLAYTON is, that he used corrupt means 
to secure his election to the United States Senate. This general charge embraces 
several specifications, to wit: 

First. That he corruptly used bis executive power as governor of Arkansas in 1870 
in appointing registrars of election to register votes for members of the general 
assembly, by which he was elected a United States Senator, who, as his friends 
and in his interest, would register with a view to elect candidates in favor of him 
tur the Senate. 

Secondly. That, when primary meetings were being held in the counties to nomi- 
nate candidates for that legislature, he went about the State and, in person and by 
his friends and, agents, manipulated these nominations in his own interest ; and, to 
effect this end, used his executive patronage to intimidate candidates opposed to 
his election to the Senate. 

Thirdly. That he, either in person or through his friends and supporters for the 
Senate, made a corrupt engagement, express or understood, by which his influence 
was to be given in favor of the election of General John Edwards, the democratic 
candidate for Congress, in consideration‘of the support to him of Edwards and his 
supporters for the Senate. ; ; 

‘ourthly. That, in pursuance of this understanding, he issued to Edwards the 
certificate of election in the face of a clear majority, according to the official 
election returns in his (the executive) office, in favor of J udge Boles, the republican 
candidate opposing Edwards. f 

Fifthly. That, being under a pledge publicly and privately made to his political 
friends, that he, if elected United States Senator, would not leave the governor- 
ship in the bands of Lieutenant-Governor J, M. Johnson, a conservative, he cor- 
ruptly instituted through his friends and supporters a proceeding by quo warranto 
to depose Johnson from office in order to clear the way to the Senate. 

Sixthly. That, being elected Senator while the guo warranto was pending, when 
that was decided in favor of Johnson, he resigned the Senatorship, and afterward 
secured his re-election by inducing R. J. T. White, secre of state, in considera- 
ion of a large sum of money, to resign, and inducing Johnson to take White's 

lace, 

Seventhly. That he corruptly procured the votes of many members of the legis- 
lature, in support of himseli for the Senave, by paying money ; by appointments of 
themselves and friends to lucrative offices; by granting to them and their friends 
State aid to railroads in which they and their friends were interested. 

Bofore proceeding to state the testimony hearing upon and sustaining these spe- 
citications, [ will remark, in order that the Senate may appreciate the extent to 
which Senator CLAYTON must have wielded his executive power, the energy he 
must have displayed, and the means he must have employed to m..ke sure his elec- 
tion, and to increase the probability of the truth of witnesses who detail these 
means, that his contest for a seat in the Senate extended over a period of two 
years. This fact he states near the close of his own testimony, when endeavoring 
to explain the statement made by H. L. McCounell, his former private secretary 
and political supporter, that CLayTon told him the day after the second election 
“the fight had cost him (CLAYTON) in the neighborhood of $20,000." Hisextreme desire 
to be a Senator likewise throws mach light on many acts whose fall force might 
not otherwise be realized. In a conversation held by CLartTon, Lieutenant-Gov- 
ernor Johnson, Thomas M. Bowen, Joseph Brooks, and J. L. I a short time 
before CLAYTON'S second election, Brooks and lodges both testify that CLAYTON 
atated he had long earnestly desired to be a Senator; that it was the dream of bis 
life; that he was as ambitions as Caesar; and that bad he his way he would sway 
the scepter of universal empire. 

I would farther state that by the laws of Arkansas, under her new constitation, 
tho governor is clothed with unusual power and patronage. It is sufficient in this 
cor nection to say that, with all the other powerand patronage incident to the executive 
of each State, he has the power of appointing jeleu, sheriffs, and justices of the 


peace. We will have frequent occasion to remark with what vigor, if not rigor, 


such power, energized by such desire and ambition, was brought to bear in his 


—— contest on ee = foe. 

‘he contest was exclusively republican. CLAYTON had two opposing aspiran 
McDonald, former United Saaon Repaien, and a negro named W hite, both - =r 
can. The legislative, executive, and judicial officers were all republican. There 
was no hope for a democrat to . Of eighty-one members of the house in 
is7l, fifty-eight were republicans and twenty-three democrats, as stated by Tank- 
ersly, the speaker. The op ive ualification of votes excluded a suflicient 
number of democrats from the polls to thr6w the oo ee in a few counties; 
into the hands of the republican party. And such was and is the extraordin 
power confided to registrars of election to receive or reject a voter's name—and to 
the board of review to retain or erase the names of voters registered—that the con- 
tro] of a governor over an election, by appointing his friends and supporters on 
those two boards, was only limited by his own integrity and that of his appointees. 

In this contest the republican y, being overwhelmingly st , split by its 
very weight into two factions. They came to be known respectivel G the names 
of * Brindle-tails” and “Minstrels.” Either claimed to be the e Governor 
CLayYton led the latter, while Joseph Brooks was the acknowledged head of the 
former. The hostility felt toward each other was very bitter. Around either 
leader were gathered many ardent defenders. And as exemplars of the characters 
who were from first to last the warm and confidential friends of Governor CLay-. 
TON, | beg to give what the evidence shows to be the morale of the most prominent 
of those whose acts and sayings, during the senatorial struggle, are very important 
in determining the charges made against Senator CLayTon. For, from their con- 
fidential relations to him, from their constant conference with him during and be. 
fore and after the session of the legislature which elected him, from their interest 
in his suecess and dependence on him for office and other favors, we are enabled to 
decide to what extent their acts and sayings were the acts and sayings of Governor 
CLAYTON. We learn also with what kind of men Governor CLAYTON used to accom. 
plish his purposes. 

His chief adviser and constant attendant was Thomas M. Bowen. There is 
scarcely a witness who testifies to an interview with Governor CLAYTON durin 
that contest, extending through two and a half months, who does not speak of 
Bowen being present. He attended all the caucuses of CLayTon’s friends, was a 
regular lobbyist, during the session, for Governor CLAYTON, was most of his time 
in the executive office, and was present at several long, protracted interviews, held 
at night between Governor CLAYTON and others of the opposition, whom Governor 
CLAYTON was endeavoriug to eee Judge Bowen's motto, as testified to by 
Brooks and Hodges and undenied, was, “politics i but a game,” and that the ad- 
mission or non-admission of a contestant for his seat in the legislature is a@ mere 
question of party policy. This declargyion of political ethics will be seen bearing 
its fruit in the subsequent conduct of its author. 

Another adviser and confidential friend was John McClure, chief justice of the 
supreme court, the appointee of Governor CLAYTON. The testimony shows that he 
was frequently with ernor CLAYTON during his contest; that he was editor of 
a partisan gazette in Little Rock, advocatin vernor CLAYTON’s election to the 
Senate while occupying the supreme bench; that as such editor he accepted a 
large sum of money from the friends of a bill to silence his opposition to the bill; 
and that he, eee | that time, engaged, or offered to engage, for ie sum, to 
lobby a bill through the legislature. ‘These facts, except the last, he establishes by 
his own testimony in this investigation. 

A third warm and zealous co-worker for Governor CLAYTON’s election was Judge 
Bennett, also of the supreme court of Arkansas, and appointed by Governor CLay- 
TON. The testimony of W. R. rs throws much interesting light on his char- 
acter. He was a hotel-keeper in Illinois, failed, joined the Federal Army, went to 
Arkansas as @ captain, resigned and read law ; was appointed about a month after 
his admission to the bar by Governor CLAYTON as circuit-court judge, and was soon 
after (during the session of that legislature) apenas by Governor CLAYTON to the 
———— His influence with Governor CLAYTON was supposed (says Rogers) 
to be greater than that of any man in the State, and hence, during that session of 
the legislature, while Bennett was on the supreme bench, he accepted from Rogers, 
and others interested in a large railroad bil!, a ition to use his influence with 
the board of railroad commissioners (com of Governor CLAYTON, White, sec- 
retary of state, and one Thomas) to procure a grant of State aid to the road, and 
charged $70,000 ($1,000 per mile) for his influential service. His influence was 
effective. The aid was granted, the bonds were issued, and Bennett received from 
Mr. Dorsey (interested with Rogers) $35,000. tee | the senatorial contest he was 
very often in Governor CLAYTON’s office and on the floor of the house. 

Another scarcely less conspicuous character, and equally zealous su r of 
Governor CLAYTON for the Senate, was Charles W. Tankersly. He is a Virginian ; 
joined the confederate ray ; deserted ; pine the Federal Army; “ misappro- 
priated public property,” (a horse ;) was dismissed the service, and retired to pri- 
vate life in Philadelphia till the war closed. He then wernt to Arkansas; enlisted 
under Governor CLAYTON in his contest for the Senate ; was elected a member of 
the legislature; was nominated by CrayTon’s friends for er and elected. 
McLane swears that Tankersly told him Governor CLAYTON sent for him (Tankers- 
ly) before the legislature assembled and requested him to run for speaker. It will 
be seen that in this contest he was not a deserter, but was true to his colors, and 
received, after CLAYTON’s election, his reward in his appointment as superintendent 
of the penitentiary. 

Another and very prominent actor in these scenes, and a devoted friend of Gov- 
ernor CLAYTON, was O. A. Hadley. He was a senator in that Wenig assembly. 
He was Governor CLAYToN's agent to make the offer to R. J. T. White to pay him a 
large sum of money to vacate his office, and thus remove an insurmountable ob- 
stacle to CLAYTON'S election to the Senate, as 1 shall show hereafter. That being 
accomplished, Hadley was elected president of the senate, (vice J. M. Johnson, who 
took White's place,) and while governor he continued to preside over the senate 
until certain bills (such as the levee and others) were 


As this dual service 
as president of the senate and governor was contemporaneons, and the first office 
was resigned just after these immense money bills were , it may not be amiss 
to state that the witness McLane swears that Chancy dard, who paid McLane 


a large sum ($5,000) in bonds to silence his ne and to get his services as a 
lobbyist for the levee bill, and who, by his own mony, stands convicted of 
bribing other members of the legialetare to vote for the levee bill, told him (Mc- 
Lane) that he (Stoddard) paid y $20,000 in bonds for signing the levee bill. 
This Hadley denies, while Stoddard says he does not know the name of but one 
member, n who got the bonds, though he had reason for knowing 
that others shared them. As, however, the fact is not denied by any witness, not 
even by CLAYTON or Hadley, that Hadley bought off White, it is not much of a 
strain on even haman chari that a man in the market to buy will not 
arouse a sleeping conscience to stand oe eee ene ee - 

Ww un- 


aerenaliy til these sieean , but partially, d ; but as I haves the 
chiefs, leave the others to for. thomealves through their own and the 
mouths of other wituesses, will now proceed to a summary statement of the 
facts. Bak ts Dens Be, So waleer of convelees, Saad Pod ee 
een acing a party or witness by his fall name, I will employ 
on surname. ; ; 

I will take the specifications in the order in which I have them, and 
while I treat each se be LY of sroeptas Hie Siem, they may 
be seen at one view, as wi _ seven ns into 

think the testimony and evidence sustain. 


seen hi 
three charges, all and each of which I 
And, first, as to the corrupt appointment and use of registrars. It is not un- 
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reasonable to assume that Governor CLAYTON after the canvass of over a year, 
according to his own statements, prior to the summer of 1870, (for in March, 1871, 
he stated that it had extended for two years,) with his ambition to be a 


the testimony. 





the race, knowing, as he says, how registration had been conducted in the former 


Senato pre at ors Cenarens, in 1868, he called npon Governor CLAYTON to know if the 
; a ‘ Senator, || people of Arkansas would have a fair election. 
selected his own friends to register the electors of the general assembl 


He says CLAYTON amiled, and said 


appear hereafter. Rogers states that, about two weeks before the election, he 


, and of || that depended very mucl | “es. What th oi , 
other officers to be elected in November, 1870. This assumption is ieee out by a ’ Sana ae ie > Seana tele ee ae ae 


In the county of Pulaski he appointed James V. Fitch and E. H. Chamberlain 
registrars. There is much evidence pro and con as to the fraudulent registration 
made by that board, and without stopping to settle the point of veracity, it is suf- 
ticient to say that without any prior announcement of his intention, Chamberlain, 
who was one of the zealous of the isans of CLAYTON, and worked from 
first to last for his election, and who was introduced as CLAYTON’'s witness in this 
investigation, just after registration closed, and within five days of election, on 
the 8th of November, announced himself as a candidate on the CLay?Ton ticket for 
the legislature ; and while by the returns as set forth in the testimony of the wit- 
ness J. L. Hodges, he (Chamberlain) received but 1,892 votes from the counties of 
Pulaski and White, constituting his district, out of a vote of about 5,000, he was 
returned by the secretary of state to the lower house as one of the members-elect, 
and obtained bis seat. And from that time to the end of the disgracefal struggle, 
carried on in and out of the legislature for near two and a half months, for the elec- 
tion of United States Senator, he was not only the supporter but the confidential 
agent and adviser of Governor CLayTon, James V. Fitch was rewarded by an 
executive appointment to the office of circuit clerk of Pulaski County and clerk of 
the criminal court, which court was created at that session of the legislature. 

The witness, A. A. C. Rogers, says that in Columbia County CLAYTON appointed a 
boy from Illinois, named Ryan, registrar, and that in Hot Springs County he 
appointed Z. L. Cotton as registrar, who, it was generally unders , lived in the 
county above and out of the district, though by the law of Arkansas the governor 
i uired to es a resident of the county, who has resided in the county six 
months before the nae. 

The witness Met. L. Jones states that CLAYTON appointed a man named George 
A. Wilkins registrar in Columbia County, and that Wilkins was afterward ap- 
pointed justice of the peace. A justice of the —_ in Arkansas has jurisdic- 
tion up to $500, and the fees of office are high. That W. H. Atkins, registrar for 
Union County, was also afterward appointed a justice of the peace. 

The witness Jones states that Cotton was a resident of Mount Ida, Montgomery 
County, vhile acting as registrar in Hot Springs County, and was afterward 
appointed clerk of the Montgomery County court. 

As evidence of the sympathy existing between these oe and Governor 
Cayton, I refer to an interview detailed by the witness Met. L. Jones between 
himself, Governor CLAYTON, and Judge Bearden. He says, such were the frauds 
being committed by the registrars in Columbia and Union Counties that many 
citizens of those two counties met in convention, and sopemtee Jones and Bearden 
a committee to wait upon the governor and make complaint and petition for redress. 
He stated the case; told Governor CLAYTON that he had affidavits of fifteen sub- 
stantial men in his county to the facts. Governor CLAYTON said, at first, that was ex 
parte. Witness offered to put them in proper form. Governor CLAYTON then said 
it was too late to investigate, (though the witness states the interview was fifteen 
days before the election, and the law of Arkansas is that registration closes only 
ten days before the clection.) Jones then asked him to remove the registrar. 
CLAYTON replied he did not have the power; to which Jones rejoined he had 
already removed some. CLAYTON said he had, but that he thought he had tran 
scended his authority, and that he would refer the matter to the courts. When 
asked if he would not interfere then, he said he would after the election. Jones 
said then he would apply to the courts, and CLayTON told him he would not submit 
to that interference by the courts before the election ; and if he (Jones) attempted 
to arrest the registrars before the election, he would treat the act as insurrection- 
ary. — would employ force, if necessary. Met. L. Jones was an intelligent man 
and a er. 

In this connection I will give the first and second sections of the act of July 15, 
1868, regulating registration of electors in Arkansas, page 52, Statutes of 1868, an 
will state that there is nothing farther in. the whole act, or any other law of Ark- 
ansas, brought to the notice of the committee, which abridges the power therein 
conferred on the governor : 

“SECTION 1. That on or before the Ist day of August, 1868, and every two years 
thereafter. the governor shall, with the advice and consent of the senate, appoint 
three loyal, ones and discreet citizens in each county, who shall have resided 
at least six months in the county next preceding their Senet Said persons shall 
be styled and called board of registration, one of whom shall be designated by the 

vernor as president of said board: Provided, That in case no such person can be 

ound in each county within the State, then and in that case they shall be appointed 
from the county most convenient thereto, each of whom shall serve two years, un- 
less removed as provided hereinafter: And provided further, That the governor, in lieu 
of one of the citizens to be appomted as above provided for in this section, may des- 
ignate a justice of the peace, notary public, or constable as one of the members of the 
board of registration, who shall, in every such case, be designated as the president 
of said board ; and every justice of the poses, notary public. or constable that may 
be designated by the governor as a member of said board for any county in this State 
shall, in addition to the duties now im upon him by law, discharge the duties 
of president of such board of registration according to the provisions of this act. 

“Sec. 2. The governor shall fill any vacancy occurring in any of the appoint- 
ments made by him, and may, in his discretion, remove any one so appointed by 
him, for eoeeser or other safficient cause. The secretary of state shall cause 
notice, by to be given to each of the persons, and shall also transmit to 
the clerk of the county eourt of each county the names of the persons so appointed 


as board of regi » 

With this act before him, and the fact t to his notice that he had already 
removed some of the registrars, he stated to Jones as a reason for not desiring to 
interfere with that alleged fraudulent registration in Columbia and Union Counties, 
that he did not have the power to remove them. His first answer was, it was too 
late ; second, I have not the power ; third, go to the courts for redress ; and, fourth, 
you shall not resort to the courts until after the election, and, if you de, I will con- 
sider you an insurrectionist, and put you down with a military force. 

To show the discretion and power of these strars, a8 well as to illustrate the 
beneficence of the then existing ment in Arkansas, and the freedom of 
opinion thereby tolerated at that time and now, so far as I am advised, I will quote 
the eleventh section of the act above referred to : 

“Sec. 11. That no person shall be registered who during the late rebellion took 
the oath of allegiance to the United States, or gave bond of loyalty or for good be- 
havior, wnless he shall show by satisfactory evidence that he has ever kept this said oath 
or bond inviolate, or that he has openly advocated or voted for the i 
measures of Congress, or voted for the constitution at the civi 


tional election of b 

I will remark this act was during Governor CLAYTON’s term of office, and 
was of course approved by Referring to the words in the last section quoted 
and italicized by me, I challenge all Christendom to produce its parallel for anti- 
republicanism and tyranny. 

tis easy to see how, with such harsh and at the same time mobile power, 

lodged in the discretion of the instruments and favorites of a governc” acting in 
the capacity of strars, they could manipulate the election of a legislature to 
secure an overwhelming majority. 

As evidence as to how Governor CLAYTON was 


te use that power, I refer 

to the of the witness A. A. C. i wasa candldete for Con- 

gress against O. P. SNYvER at that election. In A’ 1870, before Rogers entered 
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coniplained to Governor CLAYTON of the abuses in registration in his district; told 
him that out of about 2,200 voters in Union County there had been registered bat 
about 700 to 800, and that in Chicot County they were registering about 1,200 rail- 
road hands, non-residents, who were there employed by one Jackson BE. Sickles, a 
railroad contractor. Rogers states, as does Sickles also, that Sickles was a personal 
and political friend of Governor CLAYTON, and desired him to be Senator. Governor 
CLAYTON said to me, “Ihave no control over my registrars, and I cannot do anything 
with it.” Rogers replied, ““GovernorCLayTon, you have attempted to control; in two 
or three instances you have removed registrars and appointed others, and now you 
tell me you cannot do it.” To which CLayTox ropliea, “Damn it, Ido not know 
buat what I did wrong, but the damned rebels there ought not to vote anyhow.” 
Rogers replied, * Governor CLAYTON, you are not the constitution of the State. It is 
your business to enforce the law if it dooms every man in the State, and when you 
assume to be the constitution you assume too much.” Rogers cailed his attention to 
two hundred sworn certificates of persons debarred the right to register. CLAYTON 
replied, ‘‘ I have not time to correct it now.” Rogers says this was about nineteen 
days before the election. Much more was said, with which I will not encumber my 
remarks, but which illustrates the manner in which Governor CLAYTON conducted 
that registration. Governor CLAYTON admits the conversation and does not deny 

e, bat explains by saying that he referred to Ku-Klax outrages exist- 
ing at the former election, in 1868, and that he said to Kogers that if they were to 
be re he would control the registration to prevent them, or words to that 


effect. The Senate will be enabled to judge between the two statements when this 


conversation is given more in detail. Rogers states that CLAYTON removed Judge 
Alexander, in Ouachita County, after registration was complete, and appointed a man 
named Thompson registrar who lost the registration-book and ran away; that he re- 
moved Hicks, a registrar in Hempstead County, and appointed Beldin, the uncle or 
father of D. P. Beldin, senator from Hot Springs County, who was one of Ciay- 
TON’s strongest friends during his senatorial contest. 

The second specification is as to how the nominations for members of the legie- 
lature were manipulated by Governor CLAYTON ani his friends in his own interest. 
On this point I will be brief, contenting myself with reference to one transaction 
by way of illustration. The witness, Judge Story, testifies that he was a candidate 
for the legislature from Columbia County; that a man named Archer, a supporter 
of CLAYTON, came into the county and said that Governor CLAYTON did not desire 
him to go to the legislature, and asked him if he intended to persist in his candidacy ; 
he replied that he did. Archer then produced from his pocket an order or proc 
mation issued by Governor CLayTon and threatened Story that if he did not desist, 
and allow CLarton's friends to be elected, that the public printing, which Story, a 
republican, was then doing in the Magnolia Flower, (a gazette of which he was 
editor,) would be taken from him and given to another paper. He was then doing 
the public printing for two counties, Union and Columbia. The public printing 
was afterward given tothe South Arkansas Journal, printed at Camden, Ouachita 
County, forty miles off; not more than fifteen copies of which, the witness states, 
were taken in his county. This patronage consisted of publication of notices from 
the probate courts, executors’ and administrators’ sales, &c., and for the two coun- 
ties was worth to Story $3,000 per year. This printing was takeu away after the 
delegation from that county reached the legislature and persistently opposed the 
election of Governor CLAYTON. The witness asked Governor CLAYTON why it was 
done. He gave noreason, but referred to the course the delegation had taken toward 
him. Several other witnesses besides Story also testify that while the primary meet- 
ings were being held for nominations thronghout the State, CLayTon was going 
about the oe for the nomination of men favorable to his election. The 
witness, J. T. ite, testifies that after the nomination was made in his county, 
CLAYTON ap d there and insisted upon a renomination, which was carried out, 
and the ticket elected. The witness who was nominated the first time was re- 
tained on the ticket as a friend of Governor CLAYTON. 

The third and fourth specification charges a corrupt agreement with the demo- 
crats, and particularly with General John Edwards, democratic candidate for Con- 

ress, in pursuance of which the democrats were to support Governor CLAYTON 
for the Senate, and Governor CLAYTON was to aid in the election of Edwards, and 
to give him the certificate of election. The inception of this transaction occurred 
in October, 1869, as testified by the witness A. A.C. Rogers. He says that at a 
meeting of the most prominent democrats in Little Rock, assembled to consider 
the political situation of the State, Judge T. M. owen appeared with a written prop- 
osition from Governor CLAYTON to form a combination with the democrats for their 
support. He said he was right from Governor CLAYTON, who approved it, and thet 
he was there in CLaYTON’s interest. His ae was that Governor CLAYTON 
would control the election so as to secure a legislature favorable for him for the Senate, 
and that CLAYTON, in consideration of the democratic support, would recommend to 
the legislature such measures as would relieve the people from the disfranchisements 
of the constitution; that in the counties where CLAYToN’s friends had the majority, 
he was to name the candidate ; in the counties where the democrats were so greatly in 
the majority that he could not control them,they were to name the candidates. There 
was no republican present exceptJudge Bowen. Bowen said that the witness Rogers 
was to acquiesce in thisarrangement. Another meeting was held at Mr. Garland's 
office that night, and a consultation ensued. Rogers dissented to CLAYTON’s propo- 
sition, and withdrew from the —— Witness met Governor CLAYTON the next 
day at the fair-grounds. CLayton referred to the meeting the night before ; said 
that the arrangement proposed was ‘about the best thing that could be doné.” 
Bowen stated distinctly, in answer to an inquiry propounded by A. H. Garland, 
one of the democrats present, that this proposition and the terms upon which it 
was made came directly from Governor CLarTon. The proposition shows very 
clearly two things: first, bis anxiety to combine with the democrats for his elec. 
tion, and, secondly, that he was perfectly willing to use the executive power iu 
manipulating the election of members of the legislature to the same end. It also 
reflects much light upon the two charges made against him, that he did conduct 
the registration for that election unlaw ally. and, therefore, corruptly, if to secure 
his election ; and that he agreed to issue the certificate of election to Edwards, in 
consideration of the support of democrats. 

As Governor CLAYTON required that the witness Rogers should accede to this 
proposition, and as he dissented, there is no ovidence before the committee that 
the combination then pro’ il was ever carried out in that form; that is to say, 
there is no evidence that the democrats allowed him to name their candidates. 
But as to whether his purpose was carried out as revealed in that proposition, will 
be seen when we come to consider his conduct and motives in issuing the certifi- 
cate to General Edwards. 

There are other similar facts disclosed in the evidence, but I will now promset to 
collate the facts bearing upon the charge of issuing the certificate of election to 
General Edwards. 

There were two republican conventions held at Fort Smith to nominate candidates 
for Congress. E. J. Searle wasnominated by theother. Judge Thomas Boles was 
nominated as the regular republican candidate. Edwards states that be ran as an 
independent candidate—a quasi republican—but supported by the democrats and con- 
servatives. In ashort time Searle withdrew, leaving Boles and Edwards to run 
the race. The majority of this committee in their report assume as an uncuntro- 
verted fact that vernor CLAYTON supported Boles, the regular republican ; but 
there is _—. any fact in the whole investigation about which witnesses ditfered 
more, as I will now proceed to show, and if the evidence does not establish the fact 
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that CLAYTON was supporting Edwards, it undoubtedly shows that if supporting 
Boles, Edwards was the subject of much well-plied coquetry ; for Edwards and his 
friends were certainly under the impression that Edwards had the executive favor. 
The witness H. L. McConnell swears in terms that Governor CLAYTON supported 
Edwards. And just here, as an attempt was made, in consequence of the strength of 
McConnell’s testimony against CLAYTON on this and other points, to impeach his 
veracity, and as a majority of the committee, in arriving at their conclusion, have 
entirely ignored his testimony, 1 will state the reasons why I give credence to 
his statements. He went to Little Rock in 1869, with a letter of introduction 
to Governor CLayron, going from Leavenworth, Kansas, where Governor CLay- 
ron formerly resided. Being an editor, and evidently a very intelligent man, he 
was engaged by Governor CLAYTON as his private secretary. He commenced 
advocating, in a public gazette, Governor CLAYTON’s election to the Senate, and 
continued in both capacities until Governor CLAYTON’s election. These facts 
are not denied by CLAYTON himself. They were certainly on the most intimate 
terms. Sustaining those relations to Governor CLAYTON for two years, he cer- 
tainly had fall opportunity to ascertain during that time whether McConnell was 
au man of veracity; for let it be borne in mind that his testimony is not discred- 
ited, by contradiction, but, on the other band, is corroborated in many points by 
several witnesses. The attempt to discredit him was made by introducing two or 
thros parties, unknown to the committee, who swear that McConnell’s reputation 
while in Leavenworth, and afverward in Little Rock, for veracity was bad. That 
he was the holder of the political secrets of Governor CLAYTON is fully sustained 
by CLAaYToN’s own testimony, for, some time after the senatorial election, and, in 
1571, two witnesses, Mr. and Mrs. Parish, whese voluntary aflidavits were admit- 
ted in evidence by consent, swear that Governor CLAYTON, during McConnell’s 
absence from his room, which was in Parish’s dwelling, entered MecConnell's room, 
opened his trunk, ransacked it, and examined a large number of letters therein, 
and took away alarge bundle of papers. The witness says they were letters which 
would show Governor CLAYTON'S relations to Edwards. CLAYTON says they were 
letters which he had given to McConnell to answer, and which McConnell had not 
answered. McCounell, who says that he occasionally—two or three times a year— 
gots on a dranken spree, was at that time drunk and had been absent from his 
room for a day or two. Their relations were certainly extremely confidential, not 
only from the testimony of other witnesses but from the admissions of Governor 
CLAYTON himself; besides, as to several material statements, Governor CLAYTON 
corroborates the testimony of McConnell. As, for instance, McConnell testifies 
that CLayTon offered Grady, a member of the legislature, the sheriffalty of his 
(Crawford) county to vote to impeach Lieutenant-Governor Johnson, and about 
that CLAYTON says, he bas an indistinct recollection of McConnell’s speaking to him 
about the sheriff's office of the county, but does not remember that he made any 
promise or pledye. 

Again, McConnell says that CLayTon told him bis election had cost him $20,000. 
CLAYTON admits he told him that it cost him a great deal of money, and explains 
in what way he spent it; and it is most noteworthy in determining the credence 
to be given to McConnell, that Governor CLAYTON, while testifying in his own be- 
half, and being represented by two counsel supposed to be learned in the law, and 
to understand how to conduct a defense, to wit, John McClure, chief justice of 
the supreme court of Arkansas, and Thomas M. Bowen, ex-.justice of the same 
bonch, (McClure appointed by CLAYTON, no doubt on account of his judicial learn- 
ing,) did not in all of his testimony refer, by denial, to any of McConnell’s state- 
ments, which are numerous and very damaging if true, except the two instances 
that I have referred to above. 

And now to resume the evidence bearing upon Edwards's case. 

McConnell, who by editorials and correspondence was advocating CLAYTON’s 
election, and was on such terms of intimacy with CLayTon, publicly and pri- 
vately opposed Boles and advocated Edwards's election. He produced five let- 
ters written to him by Edwards during the campaign, the first dated as early 
as the 19th of January, 1870, in which he says, ‘‘We are bound to sweep the 
State and elect CLAYTON to the Senate; most of the democrats will vote for us. I 
am glad you are with “i CLAYTON.” The second, dated November 25, 1870, 
says, “If we can succeed in getting the returns of the legal polls sent up, J 
am. satisfied the governor will disregard the bogus returns and give me the certiji- 
cate.” Yn another letter, written before CLAYTon’s first election, Edwards says, 
* T have succeeded admirably in squelching out several contests in other counties, 
urged on by the ‘ Brindle-tails,’ in order to compromise the contest from Pulaski.” 

* * 7 . * 7 * 

“If CLAYTON should count the five townships, and give Boles the certificate, a 
how! would be raised by conservatives and republicans that would let in Brooks and 
Hodges, |two republican candidates for the legislature, who were contesting for 
their seats, and opposed to CLAYTON, one of t..2im, Brooks, a very influential man, | 
and keep out the others who had publiciy »cdged to his support.” The fourth 
letter says, ‘‘ CLAYTON has the inside track ; can be elected, and, above all, will 
receive the support of all the conservatives; but if he should fail to give me the 
certificate, such a how] as will go up you never did hear,” In the fifth letter, dated 
February 12, 1871, and which was written after CLAYTON's first election, (January, 
1#71,) and before Edwards got his certificate, (February 20, 1871,) Edwards says, 
“From the vote ousting the great high priest, Joe, [meaning Joseph Brooks, the 
senator who had been turned out of the senate by CLAYTON’s supporters,) I shall 
be under more obligations to the governor for the certificate than any one else, and 
I think I can, in turn, render him essential service, as they intend making war on 
him on his taking his seat.” I call attention to the letter dated November 25, 1570, 
in order to state in this connection that Edwards swears that he went from Fort 
Smith, his home, to Little Rock within ten or fifteen days after the election, which 
was held on the 8th of November, to see Governor CLAYTON about his certificate ; 
that CLayron then and there said that he, CLAYTON, would be governed in issuing 
the certificate by the action of the courts and legislature. This statement shows 
that CLayTon already had the returns before him, and knew the result of the re- 
turns. Boles swears that he first called on Governor CLAYTON to see about the 
certificate, after the expiration of thirty days from the election, which must have 
been after the 8th of December, and that CLAYron then told him that he had not 
examined the returns because he had not been well; that CLAYTON said nothing 
about the resalt of the election as shown by the returns, but said that Boles might 
go to Washington ; he, CLAYTON, guessed the certificate would be all right. 

Boles testifies that he was the regular republican nominee for Congress; that 
Searle was the nominee of the other faction ; that CLAYTON considered him ( Boles) 
opposed to CLAYTON's election to the Senate. : 

Edwards, witness for CLAYTON, testifies that he was an independent republican 


candidate ; that CLayTon favored Boles’s election ; that he (Edwards) was in favor 


of CLAYTON for the Senate. 

The returns, it is admitted on both sides, in the executive office showed that 
Boles was elected over Edwards by a large majority ; but CLAYTON refused to give 
the certificate to Boies. The law of Arkansas requiring the governor to issue the 
certificate is as follows: 

“Tt shall be the duty of the secretary of state, in the presence of the governor, 
within thirty days after the time herein allowed to make returns of elections to the 
clerks of the county courts, (i. ¢., five days after the election,) or sooner, if all the 
returns shall have been received, to cast up and arrange the votes from the several 
counties, or such of them as have made returns for such persons voted for as mem- 
bers of Congress, and the governor shail immediately thereafter issue his proclama- 
tion declaring the persons having the highest number of votes to be duly elected to 
represent the State in the House of Representatives of the Congress of the United 
States, and shall grant a certificate thereof under the seal of the State to the person 
so elected." (Statutes of Arkansas, 1868, page 325, section 50.) 
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Governor CLAYTON refused to issue his proclamation declaring Boles elected, and 
never did issue to him the certificate of election. His only excuse for refusing to 
comply with the law above quoted is that a few days after the election certijied 
copies of affidavits, accompanied by a petition purporting to be signed by several 
candidates for the legislature in Pulaski County, asking him not to count the returns 
from that county, on account of alleged frauds, were laid before him. These cer. 
tified copies are signed by Stoddard (brother of Chauncey Stoddard, who bribed 
Prigmore) and other members of the legislature. When CLAYTON was on the 
stand he could not recognize the handwriting of but two of these petitioners, though 
he knew them all well, and these two are Howard (a democrat) and Chamberlain, (a 
conservative, who was his political friend and voted forhim for Senator.) Why 
certified “— of affidavits were used no witness explains. Why only the sigua- 
tures of Howard and Chamberlain are proved (and that by CLAYTON only) to 
be genuine the committee are not informed. But here comes in an extraordinary 
fact which may be, and in my opinion is, the key to the mystery. No one ever 
saw those aftidavits and petition until this investigation commenced, though CLay-. 
TON says he received them the 17th of November, 1870, so far as the testimony 
shows, except CLAYTON and Chamberlain. R. J. T. White, secretary of state, 
swears he never saw them. Barton, CLAYTON’s private secretary and brother-in- 
law, and his witness, mekes no refereuce to the existence of these affidavits and 
the petition. And when CLAYTON was asked how these papers came to be in his 

»ssession now, his significant reply was that when he vacated the executive chair 
1¢ retained them, ‘deeming they would probably be of some importance in the 
future.” Boles also swears that in his interview with CLAYTON, thirty days after 
the election, (about 8th December,) when CLAYTON told him to “ go on to Washing- 
ton, he (CLAYTON) guessed the certificate would be all right,’ CLayTon did not 
even refer to the existence of these affidavits and this petition. 

Another part of this history necessary to be known is this: Chamberlain and 
Howard were beaten by the returns first made from Pulaski County. The clerk 
of the county, McDiarmid, had received two sets of poll-lists; had rejected one 
and certified the other and sent it to the secretary of state. The one certified 
defeated Edwards and elected Boles—defeated Chamberlain, Howard, Gantt, 
Mitchell, and others, and elected J. L. Hodges and others. 

It was all-important, therefore, in order to justify issuing the certiticate to 
Edwards, that the rejected polls in Pulaski should be counted, and the polls certi- 
fied to the secretary of state should be rejected. When Edwards called on Gov- 
ernor CLAYTON, about ten or fifteen days atter the election, they and Chamberiain 
held a conference, and it was then and there agreed that steps should be taken to 
get the returns excluded by McDiarmid sent up. Chamberlain sued out from the 
supreme court, then consisting of McClure, Bowen, and Wilshire, (another adher- 
ent and appointee of CLAYTON,) a mandamus to this clerk. A case was made, and 
the court decided that the excluded polls were the legal votes. But still the cer- 
tificate was not issued, though this decision was rendered two days before the 
legislature met. The election for Senator was yet to take place, and the support 
of Edwards and the democrats was to be given. The election occurred on the |1th 
of January, 1871, and all the democrats except five voted for CLAYTON. He ac- 
cepted the position as Senator, and still would not issue the certificate. Two of 
the candidates for the house in Pulaski County, Gantt and Mitchell, had proposed 
to CLAYTON, Edwards, and their friends that they would desist from this contest for 
seats if CLAYTON would issue the certificate to Edwards. When CLAYTON was 
elected on January 11, as above stated, Gantt (who was authorized by Mitchell to 
act for him) complained because Edwards was not commissioned. On January 27 
Gantt addressed the following letter to the house : 


‘To the honorable the house of representatives of the State of Arkansas: 


“T learn from the published proceedings of the house of representatives, in the 
city papers of this date, that it was announced in your honorable body on yester- 
day that I had retired from any contest for a seat therein, and that the protest and 
— presented on the first day of your session by Hon. L. B. Mitchell and myself 

ad been withdrawn in accordance with our offer to abandon our contest on condi- 
tion that a certificate of election, as member of Congress, was issued to General John 
Edwards. I certainly understood this to be fully assented to, and in compliance 
with that agreement prepared a formal abandonment of the contest, in writing, to 
be used only after such certificate should have been issued to General Edwards. 

“Believing that General Edwards had been legally elected a member of Congress, 
and that he could render efficient service in that capacity, but fearing that the is- 
suance of his certificate of election was likely to be delayed, if issued at ail, and 
desiring that it should be issued, we consented to surrender our individual rights 
in the premises for what we considered to be the public good. 

“Hon. L. B. Mitchell and I are able to show, by the most indubitable evidence, 
that we yvere legally elected representatives from the tenth district, and respect- 
fully ask that we be afforded on opportunity of doing so; that the papers connected 
with our contest be re-referred to the committee on elections, and that we may 
have a fair and impartial hearing. ; 
. “R. 8. GANTT.” 

Before the date of Gantt’s letter the court had decided that the excluded polls 
were the legal votes in Pulaski County, which gave Edwards a majority of fifty, and 
the legiclature, by joint committee, had decided the same question in the same 
way. This result, let it be remembered, was all CLAYTON said he desired to decide 
to whom he would issue the certificate. Hence Gantt complained, because the 
agreement had beep carried out by him and the other democrats, and CLAYTON had 
not issued the certificate to Edwards. 

I will now state some facts which furnish an explanation of this delay or refusal. 
The fact is sworn to by many witnesses on both sides ; indeed, itis admitted by CLay- 
TON that during the canvass for the election for the legislature and Congressmen, 
he pledged himself to his political friends that he would not, if elec Senator, 
accept the portion and leave Lieutenant-Governor Johnson in office to become 
governor. This pledge was on him at his first election in January. He, as is 
atoms. had a p ng quo warranto instituted against Johnson to turn him out 
of office, on the sole ground that Johnson, who was elected with CLAYTON in the 
spring of 1868, and had been in office for over two years, and presiding over tho 
senate by virtue of his office, had not taken the oath of office as lieutenant-governor 
within the time by law. This was more than even the supreme court of 
Arkan constituted as I have shown it was, could stand. The quo warranto 
failed, and CLAYTON kept his pledge by resigning the Senatorship. 

The democrats and conservatives then became furious. Gantt sent in his lettor 
to the house. Articles of impeachment were preferred st CLAYTON in the 
house, and fourteen of the friends of CLAYTON, to prevent their presentation to the 
senate, deserted the senate and ‘‘ took to the brush.” The certificate was issued 
to Edwards, and Gantt and Mitchell gave up the contest for their seats, From 
this time to the date of CLAYToN’s second election, on the 15th March, 1871, two 
other means were adopted to secure his election. They constitute the foundation 
on which the sixth and seventh specifications rest. 

I will now proceed with the evidence bearing on the CLayTon-Edwards ment. 

Boles testifies that CLAYTON was unfriendly to his nomination ; that during the 
canvass CLAYTON asked for his support for the Senate, and he told CLayTon that he 
must stand neutral between him and McDonald. 

Edwards, witness for CLAYTON, as has already been shown by his letters to Mc- 
Connell, was supporting CLAYTON. He saysin substance, “CLAYTON, Chamberlain, 
and I eqpeae on the investigation, which was to change the result in Pulaski 


County which I would get a majority. Chamberlain agreed to take the matter 
in ban *C berlain have told me that he was moving in the investigation 


at the instance of Governor CLAYTON, CLAYTON and I on the matter as any 
two would agree to any proposition. I always saw CLAYTON privately. Chamber. 
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lain told me that he had talked with CLayTon and that CLayTon desired the investi- | 
gation to go on—just such an investigation as afterward took place. {Investiza- | 


tiou here referred to was the one afterward conducted by a joint committee of both 
houses, Samuel Mallory, senator, chairman, for the double urpose, first, to fuar- 


candidates from Pulaski and other counties who were opposed to CLAYTON'S clec- 
tion, and who, by the returns then in the executive office, were elected.) Chamber- 
lain always said he desired CLayton’s election. LI left home, on my way to Wash- 
ington, about the 23d of February; was informed by letter before leaving home 
that I would get my certificate. (Certificate was issued the 20th February.| I 
heard a rumor of this bargain between CLAYTON and myself before the certificate 
was issued ; denied it privately, but not publicly. Gantt told me that if the inves- 
tigation (by Mallory committee) was made, I would go to Congress, and he and 
Mitchell would, in that case, withdraw from their contest. The polls which Me- 
Diarmid, the clerk of Pulaski County, had excluded were counted by the Mallory 
committee, and those he returned were rejected ; this gave me fifty majority. The 
Mallory committee reported after CLAYTON’s first election. No one ever approached 
me on the subject of a bargain further than as to the withdrawal of Gantt and 
Mitchell. I probably wrote letters urging CLAYToN’s election. My first inter- 
view with Governor CLAYTON, about my certificate, was ten or fifteen days after 
the election. He said in that interview he would be governed by the action of 
the courts and the legislature. Democrats and CLayTon republicans told me the 
same thing. Both CLAYTON and White, secretary of state, told me the election 
returns were late coming in.” 

McConnell says: ‘‘Governor CLAYTON — Edwards in the election. He 
told me he would issue the certificate to Edwards. Neal, democrat, told me that 
there were great complaints among the democrats that CLAYTON had not given the 
certificate to Edwards. I told CLAYTON of the complaint. There was at that time 
a coalition between the democrats and Brindle-tails to unseat CLAYTON men in the 
legislature. I told him Whitesides, elected sheriff of Crawford County, bad not 
received his commission, and suggested that he commission Whitesides to concili- 
ate the democrats. CLAYTON assented, and informed me that he would issue the 
certificate to Edwards. He said, however, that commissioning Whitesides would 
raise a howl among the ultra republicans. I saw Gantt on the morning of CLay- 
TON’s second election; told him CLaytTon had fulfilled his pledge by issuing the 
certificate to Edwards, and that he (Gantt) ought to do something for him; Gantt 
said he would go out and do what he could. Judge Walker, of Washington County, 
sent word by Edwards to CLAYTON that, if he treated Edwards right, Walker would 
urge his representatives, Owen and Caraloff, and others, to vote for him. 

“ While the impeachment was pending against “LAYTON, Edwards told me he 
could not do much to relieve him unless he, Edwards, got his certificate, and asked 
me to tell CLAYTON that Edwards says that CLAYTON had promised to give him the 
certificate and was only waiting for a report from the Mallory committee ; that 
the report had been made and the decision of the court in the mandamus case 
rendered, and that he wanted his certificate. I told CLAYTON, and the certificate 
was given the same or the next day. The impeachment was on the 16th and the 
certificate was issued on the 20th of February. I was acting as the medium of 
communication between CLAYTON and various parties.” 

Chamberlain, witness for CLAYTON, says: “Gantt placed the matter of his resig- 
nation, to assist Edwards, in my hands, and said that he represented Mitchell 
also. By changing the returns from Pulaski County, Edwards would be seated. 
I proposed this to Edwards, and, with his approval, saw Governor CLAYTON 
about it. Wheu the legislature met, a resolution was introduced to raise a com- 
mittee. Judge Bowen, Tankersley, and Judge Bennett were present when I 
saw CLAYTON. CLAYTON told me to hurry up the mandamus case, and to get the 
other returns from Pulaski County. I was a supporter of CLAyToN, and opposed 
Boles. Edwards was urgent for the investigation. Judge Bowen furnished the 
names of the committee to me, and I handed them to Tankersley, the speaker. 
Tankersley left off C. C. Waters, and put on Mr. Ham, because Waters was dila- 
tory about the matter. Judge Bennett, then circuit judge, went into the house, 
and urged Waters to act. Soon after Bennett was appointed supreme court judge. 
Judge Watkins brought a paper to me from Gantt, proposing to decline a contest 
for his and Mitchell’s seats, if CLAYTON would issue a certificate to Edwards. 
Bennett took the paper to CLAYTON, returned, and said CLAYTON would not sign it. 
Gantt sent in a letter to the house, stating he would claim his seat unless the 
agreement to issue the certificate to Edwards was carried out. The certificate was 
issued, and Gantt avd Mitchell withdrew. Saw paper from Gantt in Judge Wat- 
kins’s hands, containing his proposition about Edwards, and stated the fact to 
CLAYTON, Bowen, and Bennett. This was not long before the Mallory committee 
was raised. I supposed Bennett to be one of CLAYTON’s confidential advisers and 
friends ; almost always saw him in CLAYTON’s office, and saw him frequently on 
the floor of the house. The main object of the investigation was to seat Edwards 
in Congress ; this was understood all round. It was understood by me in advance, 
and, I supposed, also by Bowen, that the committee of investigation, whose names 
Bowen gave me to hand to Tankersley, would report so as to seat Edwards. Bowen 
was then supreme judge, and I think Judge Bennett knew all about the com- 
mittee. Edwards left the matter of the investigation with me, requesting me to 
do all I could, which I promised to do. I told him he might go — and rest 
perfectly easy ; that he would get his certificate. I told Tankersley that those were 
the names of men he was desired to appoint on the Mallory committee. I think I 
told him that Bowen sent them. 

Battle, democrat, says: ‘‘ I voted for CLAYTON on his first election ; atter the elec- 
tion my friends told me they had pledged me to CLAYTON, to vote for him before 
the election ; I voted for CLayron to make Johnson governor.” 

White, secretary of state, says: ‘‘ Had no evidence of the election in my office, 
except the returns ; the returns in every view showed Boles had a majority; the 
governor produced no papers‘on which he relied in issuing the certificate to Ed- 
wards; I issued it under his direction. The clerk in my office first informed me 
that Governor CLAyTon had decided to issue the certificate to Edwards; I asked 
him on what ground—if the governor had given any reason. He said none; and I 
told him to make a written memorandum of the transaction, which was done. 
There were no affidavits or petition touching the election brought to my notice by 
Governor CLAYTON.” 

W.S. Olivir, witness for CLAYTON, says: ‘‘CLAYTON advocated the election of 
Boles and the republican ticket for the legislature in Pulaski County; CLAYTON 
advocated the election of Brooixs and Hodges in that county in all his conversa- 
tions with me.” (We will see directly what measures CLAYTON advocated to keep 
them from their seats, when it was known they were opposed to his nomination 
for Senator.) 

Catterson says: ‘‘ Isaac C. Mills was democratic candidate for sheriff in Pulaski 
County in 1870; he was supported by CLAYTON’s political friends ; was afterward 
appointed United States marshal for the eastern district of Arkansas, by President 

rant, on CLAYTON’s recommendation. Harrington, now United States district 
attorney for Arkansas, supported and worked for Mills, and was generally under- 
stood to have supported Edwards in his contest for his certificate.” 

Having presented these facts to show the intention of Governor CLAYTON in 
issning the certificate to Edwards, I will now give, very briefly, the action of the 
Mallory committee, which was raised in the legislatare to investigate the elections 
in Pulaski County, and framed, as Chamberlain's evidence clearly shows, with a 
view to decide in favor of Edwards. Being a joint committee, they appointed 
Senator Mallory chairman, and pretended to proceed with the investigation, 

Joseph Brooks was cuntesting for his soak as senator, and held a certificate of 

from the county clerk. 
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tifieates. Chamberlain, Goad, and Pilkington were also contending as opposing 
candidates. The latter were known as CLAYTON men. General Upham was ap 


||" pointed clerk of the committee. I should say that, by the returns, the CLAYTON 


. a |} men were defeated, so the investigation had a double purpose—to seat Edwards in 
nish a ground for issuing a certificate to Edwards ; and, secondly, to exclude certain | 


a and to seat Chamberlain, Goad, and Pilkington, who favored CLAYTON's 
election. 

Chamberlain, CLAYTON’'s witness, says: “ The following-named witnesses, whose 
testimony appears in the report of the Mallory committee, were never examined 
by the committee, to wit: J. W. Raybun, Calvin Pemberton, Milo Arbuckle, John 
W. Mooney, Isham White, Harvey Harrison, and R. R. Carlisle, 1 took their affi- 
davits myself. I took some in the office of Mr. Fletcher, who was a democrat. 
General Upham, secretary of the committee, who was a warm friend of Governor 
CLAYTON, told me he desired a quiet place to take the testimony of certain wit- 
nesses. He said many desired to testify whose testimony he did not want, among 
them Joseph Brooks and J. L. Hodges. I got the key to the law-oftice of Faust & 
Ratcliffe, at Upham's request. The office was in a room in the rear of the baiiding, 
approached by a dark passage, in which there was no light. One member of the 
committee came that night, Mr. Cohn, I think, member of the house, devoted to 
CLAYTON, and who was afterward appointed clerk. The committee had met before 
in Upham’s office, across the street from the State-house.” (The witness does not 
say whether any witnesses were examined.) 

lodges says: ‘I endeavored to get before the Mallory conmittee to testify, but 
never could succeed. I was never notified of the time and place to take proof. I 
went one night by appointment of the committee, but there was no member of it 
present. Failing in my efforts to get before the committee, I called upon Gen- 
| eral Upham, the secretary, and proposed that, as I could do no better, he should 
take my testimony. After making my statement for some minutes, I discovered 
he was taking down what I had not said. I charged it upon him, but he would not 
allow me to make the corrections. The testimony reported by the Mallory com- 
mittee as mine was not given by me.” 

Battle says: “‘ Was a member of the joint investigating committee of which Mal- 
lory was chairman. The committee sat a few times, examined Chamberlain, Hart- 
man, Webster, John Reigler, N. L. Pears, S. R. Harrington, Hagan Green, and 
James V. Hitch. [It will be observed that the witnesses whose names are italicized 
were no doubt very swift. Fitch did the registration that they were investigating. 
Chamberlain, after advising with CLAYTon, Bowen, Bennett, and Edwards, got up 
the investigation at Edwards's and CLAYTON’s request, and furnished the names of 
the committee to Tankersley, the speaker, and the committee called in those special 
friends of CLAYTON, whose names are italicized, to do the swearing.| The witness 
says Hodges was not examined before the committee. I did not know that the re- 
ro of the committee was going to be made until it was announced in the house. 

did not unite in it, nor approve it. It was made by C. C. Waters, in the house, 
who was afterward appointed judge of the criminal court in Phillips County. 
Waters was never present when the committee sat.” 

Joseph Brooks says: “In an interview held by Governor CLAYTON, Lieutenant- 
Governor Johnson, Judge Bowen, J. L. Hodges, and myself, just before Governor 
CLAYTON'S second election,that Governor CLAYTON then stated to him that the Mal- 
lory committee and its proceedings were projected simply for the purpose of a 
counter pressure to a fight, which he understood we were putting upon him in 
Washington.” Brooks told him “that he and Hodges had been wrongfully and 
outrageously and unlawfully kept out of their seats, through his influence chiefly, 
through the power of the star-chamber Mallory committee.” These statements 
are corroborated fully by the witness, Hodges, and are not denied by Governor 
CLAYTON. To the account of this interview, as given by Brooks, who is a very intel- 
ligent man, I especially invite the attention of the Senate. 

As the fifth and sixth specifications of charges both relate to the means employed 
to remove Lieutenant-Governor Johnson from office,and thus remove the fast 
obstacle to CLAYTON coming to the Senate, I will treat them both together. 

The proceeding by warranto has already been referred to. It was instituted 
for no other purpose than to fulfill the pledge which CLAYTON had given his friends 
repeatedly, that he would not accept the Senatorship until he had made way with 
Johnson. When that proceeding failed, his friends holding him to the pledge, he 
resigned, under the first election. In the mean time much bitterness had been en- 
gendered and division taken place among his friends and opponents in the legiala. 
ture, growing out of, first, the indignation of some at his attempt to overthrow 
Johnson on so frivolous a pretext; secondly, the attempt made —— partisans to 
impeach Lieutenant-Governor Johnson ; thirdly, his resigning the Senatorship; and, 
fourthly, his delay in carrying out the agreement with General Edwards. Tha im- 
peachment of Johnson, which was another effort made to get rid of him, was base: 
upon a ground as frivolous, if possible, as the ground — which the quo warranto 
was instituted. The charge against Johnson was that he was guilty of ‘ high mis 
demeanors and maladministration” because he swore in Joseph Brooks as a mem- 
ber of the senate on his certificate of election, which he presented, after having ap 
pealed in vain to Senator O. P. Snyder and Senator O. A. Hadley, zealous partisans 
of CLAYTON, to present his certificate to the senate. 

And just here I will break the thread of my views in order to show how this 
matter was manipulated by Governor CLAYTON. Brooks says, ‘I held a certifi- 
cate of election as senator; I asked both Snyder and Hadley to present my certili- 
cate, and they declined; I was kept out of the senate until after CLAYTon’s first 
election ; was then sworn in on presenting my certificate ; I moved the reference 
of my credentials to the committee on ” vileges and elections ; the committee re 
ported unanimously that I was entitled to my seat. Eight days after I was edmit 
ted I offered several bills ; one was to make a disposition of the swamp-lands, esti 
mated at several millions of dollars. There was before the legislature what was 
called the levee bill, intended to appropriate the same lands for railroads. Just 
after I introduced the bill Senator Mallory moved arecess ; it was taken, and at two 
o'clock p. m., when the senate assembled, Senator Young, from the committee on 
privileges and elections, made another report to unseat me and to seat my oppo- 
nent, Riley, a democrat. No evidence had been taken by that committee. I had 
not received any notice of contest by Riley. The previous question was at once 
ordered on the resolution to unseat me. I appealed for an opportunity to be heard. 
1 wrote a note to Senator Sarber (a supporter of CLAYTON) to intervene for me. 
He said he would consult with Governor CLAYTON, and let me know if I could be 
heard ; he went and returned, saying he had seen Governor CLAYTON, who was in 
his office with Judges Bennett, Searle, and Bowen, or McClure, (not certain as to 
which of the last two named,) and that they were consulting on the subject ; that 
the governor signified he would let him know in a few minutes; that he would go 
again and inquire of the governor ¥, they — adjourn the question over till morn- 
ing. I heard nothing more from Sarber. I then sent a message to CLAYTON by Jo- 
seph Myers, who returned no answer. The question was not adjourned over, and 
I was ejected from the senate that evening.” 

The above is a mere abstract of a pitiful story told by a man of great intellect, 
remarkable intelligence, and quick conscience, who, on account of his opposition 


to CLAYTON’s election and disapproval of his conduct, was thas ruthlessly ernshe:! 


without even a hearing. But to resume. 
These two efforts to depose Johnson having failed, another election being 
necessary, and his friends being resolved not to vote for CLAYTON until he got 
Johnson out of office, another plan was devised. Strategy now came intoplay. A 
| conference was held. Brooks and Hodges were invited to meet CLAYTON, Bowen 
and Johnson. They met, and the following is Brooks's account of the interview : 
* CLAYTON stated that he was pledged not to resign and leave Johnson to become 
governor; that some arrangement must be made so that he could carry ont his 
promise, in order that he might go to the Senate. The meeting was called to muke 


J. L. Hodges, Gantt, and Mitchell were contending for their seats, and held cer- || an adjustment with Hodges and myself and our associates on the ticket in Pulaski 
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and White Counties, and with Johnson. He repeated his often-expressed desire 
to be United States Senator; the earnest efforts be had put forth to secure it; that 
it was more than the dream of his life; that he was very ambitious; his heart was 
set upon it; that he was as ambitious as Cesar; that he would not only be United 
States Senator, but that, if he had the opportunity, he would sway the ones of 
universal empire. I answered, he knew fall well that we had been opposed to his 
election; that it was a new development in political tactics that the successful 
party (bimself) had to be conciliated ; that, though he had secured his election by 
means we did and could not approve, he should quietly take his seat and we should 
be permitted to take ours in the general assembly. Bowen seemed equally inter- 
ested with Governor CLAYTON, and to represent CLAYTON'S views and feelings. One 
condition necessary to adjustment, they both said, was that they should expect 
and reqaire that our friends in the house, not only those who were to be admitted, 
but other friends of ours who were then members of the house, should vote and 
act ou the Hot Springs contest with the CLAYTON men. (This was a contest for 
seats in the legislature.) One of them said that I would be expected to use 
my influence with those colored members with whom I was supposed to have 
some influence, to have them vote against the contestants in the house. I said 
they were sworn representatives of the people, and under obligations of the 
must selemn character to vote and act in that and every such matter in con- 
formity with the facts and evidence as they understood them when presented ; 
that if they found, in their unbiased judgment, that the contestants, agree- 
ably to the testimony, were the members-elect, I could not, of course, counsel 
them to perjure themselves; for myself I claimed to be lawfully elected; stated 
to the governor I thought he knew I was. If I was lawfully elected then I 
claimed the seat without conditions and without pledges; that I believed my- 
self to be a republican, not only unquestioned, but unquestionable; that if 
admitted to my seat, on all political questions I would undoubtedly act and 
vote with Senator CLayron’s friends if they were republicans; with respect to 
general lc dslation, I did not regard myself under obligations to Governor CLAYTON 
or anybody else, except my constituents. Johnson expressed his wish for an ad- 
justment, so that CLAYTON might go to Washington and take his seat. CLAYTON 
and Lowen then suggested that CLAYTON might retire and let Johnson try his hand 
as governor. 1 answered that I thought CLayron’'s friends were not the men to be 
consulted with respect to the State administration ; that I felta very great aversion 
to avy such horse-swapping on the subject ; that Johnson was as much lieutenant- 
governor as he was governor; that he had been elected, after the fashion he had 
been, United States Senator ; I thought the law ought to take its course ; that we re- 
quired no conciliation except for CLAYTON to go on as Senator, let the constitution 
and laws of the State take their course, and for them to suspend what I designated 
their star-chamber performances through the Mallory committee; that Hodges 
and I and our associates on the ticket had been denied the right of a hearing there, 
and that there could be no harmony or restoration of friendliness of feeling un- 
less they either gave us a chance to be beard fully and fairly before that commit- 
tee, ov the committee dissolved and their ex-parte proceediugs were cast into ob- 
livion. CLAYTON replied that he thought, if other matters could be arranged, that 
there would be no difficulty with respect to that committee ; that it was projected 
simply for the purpose of a counter-pressure to a fight which he understood we 
were putting up on him at Washington. I replied no fight had been put up on him, 
nor was any contemplated; that we and our friends were entirely content that he 
take his seat unmolested ; that while we believed we had been outrageously kept 
out of our seats, through his influence chiejly, that was past. CLAYTON expressed 
the opinion that if our delegation (from Pulaski County) had been admitted at the 
organization of the general assembly he would have failed of his election. Finally, 
late in the night, perhaps day-dawn, Bowen asked me if I would be satisfied with 
any oipecinaas made between CLAYTON and Johnson. I replied I had nothing to 
do with such an adjustmént, and would make no trouble abont it. We separated 
about the crack of day without any further adjustment than I have named. 

‘* | understood Governor CLAYTON’s remarks, that I have in part stated, to be to 
the effect that the Mallory committee was projected by himself, and its proceed- 
ings carried forward under his direction, with a view, as he stated it, to furnish 
counter-pressures against a supposed fight of ours against him in Washington.” 

The foregoing statement of Brooks is confirmed entirely by Hodges. This 
proposition, made by CLayToN and Bowen to influence votes to seat members 
without respect to their rights, and, in consideration of such influence to be 
exerted by Brooks and Hodges, graciously to consent that Brooks and Hodges 
might take their seats, not being accepted, still another device was hit upon, 
and that was to secure his seat by the use of money. O. A. Hadley was then 
delegated to wait upon R. J.T. White, secretary of state, and after a few bland- 
ishments he made the direct proposition to pay him $5,000 in money and $25,000 
worth of first-mortgage bonds of the Mississippi, Ouachita and Red River Railroad 
Company to resign his office. It is hardly necessary to say that this masterly 
stroke was successful. This was just before CLAYTON’s second election. It had 
been previously arranged that Johnson, who was all along the stumbling-block, if 
White would vacate his office, would resign and accept it; O. A. Hadley would be 
elected president of the senate, become ez-oficio governor; CLAYTON would be 
re-elected, and accept the place of Senator. Hadley says that White's resignation, 
Johuson’s resignation and appointment to White's place, aud CLAYTON’s nomina 
tion, all occurred within leas than an hour of ss other. Why these events 
occurred in such rapid succession and so immediately before CLAYTON’s re-election 
we will better understand when we come to consider the last charge, 

Now, as to a few facts bearing upon the purchase of White. I will let Mr. 
White tell his own story, premising by saying that it is not only uncontradicted 
by any witness, but not even referred to by CLAYTON when on the stand. Refer- 
ring the Senate to his testimony for the whole story, I content myself with men- 
tioning the material facts. 

O. A. Hadiey called to see me. He said it was understood and agreed if.I would 
resign leben not suffer pecuniarily, and that parties with whom he had con- 
ferred had agreed to see me out, if I suffered uniarily, and he mentioned the 
sums which they supposed I would be a sufferer. He named a sum, $5,000 and 

25,000 in $1,000 first-mortgage bonds of the Ouachita and Red River Railroad 
Company ; we separated there. I called on Johnson to know if the thing, as rep- 
resented, was true. He said so, and it seemed to turn out that way afterward. I 
do not think I saw Hadley any more on the subject. I never called or Governor 
CLAYTON. He once passed me and asked me whether Senator Hadley had spoken 
to mo on the subject, and I told him he had. We parted, and there was nothing 
more said, I resigned my office soon after. 1 met Governor CLAYTON in New 
York a short time after that, and spoke to him on the subject; the matter was 
lightly touched, a mere passing remark ; and some time afterward I received a let- 
ter from him, inclosing a certificate of deposit on a bank in New York for $5,000, 
and twenty-five $1,000 first-mortgage bonds of the Mississippi, Ouachita and Red 
River Railroad, The letter was signed by Governor CLayTon, and contained noth- 
ing but, “ Linelose you” thus and so. When asked if he understood what they 
meant, he says, ‘I did; the papers showed for themselves what they meant.” 
The witness attempts to show that other matters entered into the consideration 
for accepting this money and these bonds, but it is a most “lame and impotent 
conclusion.” He admits that when Hadley called on him the subject of conver- 
sation was about his losses, by resigning ‘his office, and says that his salary and 
fees of office given up by bim under this agreement were worth from $6,000 to 
$7,000 per annum. ‘The value of the bonds received by White may be estimated 
vy the statement of the witness McLane, who says that he seld the same num- 
ber of railroad bonds ($25,000) at 32) cents on the dollar. White's pay for re- 
signing his office, at this estimate, would be ovor $13,000. By buying off White, 
and appointing Johnson to his office, an obstacle, otherwise insurmountable, in 
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CLAYTON'S path to the Senate was removed. To appreciate the value of this 

| snecess, we have only to bear in wind that witness after witness who voted for 

| him testifies that unless he had removed Johnson he could not have been elected. 

| Hisown party friends would not have supported kim, because they were resolved io 
do no act that would result in making Johnson governor. So, by removing John- 

son, by paying White to resign, and appointing Johnson to his place, he virtually 
bought the votes of his own friends. 

The seventh and last charge is, that Governor CLAYTON purchased his election 
by appointment to oftice of many of the members of the legislature, and by paying 
them money. It is answered to this charge, so far as relates to the appointments 
to office, first, that no such agreement was made, and, secondly, that the appoint- 
ments, which are not denied, were made by Governor Hadley, who succeeded CLay- 
TON. Before stating the facts, I will remark that CLAYTON was elected on the 15th 
of March, and Hadley was installed as governor on the 17th of March. This will 
explain why most of the appointments were made by Hadley. CLAYTON was cer- 
tainly too shrewd to ‘‘ pay the iper before the dance was over.” Hence be made 
but few appointments before the votes were delivered. Besides, some of these ap. 
pointments were made to offices created during that session of the legislature, aud 
some of them by acts passed after CLayTon’s election, though they and the per- 
sons to fill them had been agreed upon in caucuses of the CLAYTON men before his 
election. From the split which occurred among his friends in the legislature, from 
the causes which I have already mentioned, and the decided opposition of the 
‘* Brindle-tails,”’ or Brooks faction, and most of the democrats, his second election 
was very doubtful. This isshown by the herculean efforts which he and his friends 
put forth for some time before the second election. Frequent caucuses were held, 
conferences at night were numerous, and continued up to a late hour the night be. 
fore the election. The doubtful issue of the contest is farther shown by the voice 
on-the second election. 

In the house, first election, (house journal, p. 74 :) 
Votes cast 
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In the house, second election, (house journal, p. 715 :) 
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In the senate, second election, (senate journal, p. 272: ) 
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Thus jt appears that his first majority (41) was reduced on the second election 
to 5 


Let us inquire now whether there were more than five members of that general 
assembly voting at that last election who received lucrative appointments from 
Governor CLAYTON or from Governor Hadley by agreement with CLayron. We 
will first take Hadley’s own testimony on this point. He says: 

‘“T appointed the following-named members of the legislature to office : 

“S. ‘W. Mallory, senator, commissioner of claims and director of the Mississippi 
and Ouachita Railroad Company. 

‘‘ John W. Sarber, senator, trustee of the Industrial University. 

“Pp. H. Young, senator, to same position. 

“Conway Barbour, representative, assessor of Chicot County. 

‘“ E. H. Chamberlain, representative, a justice of the peace. 

“M. A. Cohn, representative, superintendeut of pubiic instruction. 

“TL. P. Grady, representative, sheriff Crawford County. 

“G e Haddock, representative, assessor of Clark County. 

““W. C. Hazeldine, representative, circuit judge. 
“ G. H. Joslyn, representative, county and probate judge of Lincoln County. 
“ Herbert Marr, representative, circuit school superintendent. 

“ Thomas Orr, representative, assessor of La Fayette County. 

“ J. A. Robinson, representative, assessor of Desha County. 

“C. C. Waters, representative, circuit judge. 

“ E. R, Wiley, representative, justive of the peace. 

“C. W. Tankersley, representative, superintendent of penitentiary. 


“ A. Hemmingway, senator, was appointed commissioner to locate county-site 
for Lincoln County. 

‘*G. W. Prigmore, representative, circuit court clerk of Jefferson County, March 
17, 1871, the day Hadley was installed. [Hadley says he does not remember whether 
he or CLAYTON appointed him.}” 

I will next take the testimony of E. A. Fulton: 

: “D. P. Belden, senator, was appointed justice of the peace in Hot Springs 
Younty. 

“ BE. D. Rushing, senator, appointed justice of the ; 

“ A. O. Espey, representative, appointed justice of the peace. 

“Carl Pope, representative, appointed justice of the peace. 

“'T. G. T. Steele, representative, circuit court Jee + 

“J. M. Alexander, representative, justice of the peace. 

“James V. Fitch, representative, circuit clerk of Pulaski County, and clerk and 
recorder of criminal court of same county.” 

These offices (Fitch's) are ed as the best paying in that county, and are 
worth about $10,000 per year. This criminal court was created by the same legis- 
lature that elected CLAYTON. The act creating the office of superintendent of the 
ey to which Tankersley was ap ted, was also passed at the same 

egislature. 


ye have here the names of nineteen representatives and six senators—twenty- 
five members of that legislature in all—who were appointed to lucrative offices, and 
all of whom are recorded in the journals of the house and senate as voting for Sen- 
ator CLAYTON in a election. a fifty-seven men whoelected he aaay 
one-half were appoiu to office. very pregnant question arises just here 
how did this came about? Was it by design or by sccldent? Hadley appointed 
most of them, but why? What interest he in rewarding men from w he 
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hud received no favors, so far as the testimony shows! But we are not left entirely 
t conjecture in solving this question. There is much positive testimony whic 
shows that tany of these votes were obtained by contract. Hadley admits that 


he appeinted some of them at the suggestion of CLayton. Some of these appoint- | 


ments were arranged in caucus before CLAYTON'S election. And just here I will re- 
mark that, while CLAYTON says he never attended a single caucus during the session 
of the legislature, bis own witness, W.S. Oliver, says that CLAYTON was generally 
present at all the caucuses. He attended them himself, and saw CLAYTON there. 
Chamberlain, also his witness, says heattended a caucus of republicans when CLayY- 
Ton and Bowen were present. The levee bills, the penitentiary bill, and certain rail- 
road bills were agreed upon in caucus ; s0 was CLAYTON’s nomination. 

Scales, a democrat, who voted for CLAYTON on the second election, says that in an 
interview he had with Governor CLayYTON, before his election, and in talking on that 
subject, CLAYTON told him, if he would name good men to fill the office of — rate 
in hiscounty, he would appoint them. Hadley was present, and said he would agree 
to whatever CLAYTON said he would do. That was in the event Hadley became gov- 
ernor. This was after Johnson was appointed secretary of state, and before the elec- 
tion of CLayTon. Had a conversation on the same day with Isaac C. Mills, who was 
supporting CLAYTON. I think I told him I had assurances from CLAYTON and Hadley 
that these appointments would be made; told him I would support CLAYTON, and 
told Mills of my conversation with CLayron. I voted for CLAYTON, and considered 
when I voted for him that these vacant offices in my county would be filled. I gave 
the names of some seven or eight democrats and republicans to Hadley and he ap- 
pointed them. CLAYTON appointed some before he resigned. Hadley did not appoint 
some I recommended, and that is the only complaint 1 made against him. Neal, a 
democratic member of the house, voted for the articles of impeachment against 
CLAYTON. When the resolution was passed, fourteen senators, as before stated, to 


break the quorum of the senate, and thus to prevent action on the articles of impeach- 


ment, “took to the brush,” (using the language of the witness,) and were gone a 
week, remaining during that time at the dwellings of W. S. Oliver and Judge Bowen, 
aud visited while there by CLayton. Meanwhile Neal had evidently been manipu- 
lated, for the committee managing the impeachment in the house was changed and 
Neal appointed by Tankersly, the speaker ef the house, chairman of that committee. 
‘The committee on the second or third day after Neal was appeinted, without tak- 
ing any evidence to support the articles of impeachment, except to examine some 
records in CLAYTON's office, reported back to the house that they could find no 
evidence on which to sustain the charges. Neal had two measures of much im- 
portance to him pending before the legislature. He wanted two courts established, 
and desired CLAYTON'S influence to pass the bill. The bill was afterward passed, 
Neal did not vote for CLayTon, and gives the reason why he did not vote at all, 
that the election cameoff at eleven o'clock instead of twelve o'clock in the day. The 
house journal shows, page 715, that the election was held in accordance with the 
provisions of the act of Congress, which designates twelve meridian as the hour. 

McLane swears that he was in the house when the election was going on, and 
that he saw Neal during the roll-call get up and leave the chamber. Neal was also 
interested in a railroad tor which he wanted State aid, which could only be granted 
by the board of commissioners, of which CLAYTON was one of three members. 

The negro, White, senator, was also a competitor of CLayToy’s in the election, 
and was instructed by his constituents to vote for himself. He did so, but before 
the announcement of the result of the ballot, he rose and said, ‘‘ I change my vote 
to POWELL CLAYTON.” 

McConnell says that CLAYTON and Bowen called at his room at alate hour the 
night before the election and stated that they had just seen White (this senator) 
and another member of the legislature named Mason, and had fixed the matter 
with them, but that they were very expensive. 

McLane swears that White told him he was visited after twelve o'clock the night 
before the last election of CLAy10Nn, by CLAyToN and Hadley; that they staid with 
him an hour or two and fixed the matter up. 

Fulton swears that White boasted that he had got $25,000 worth of stock ina 
railroad while he was senator. 

Another witness testifies that White was charged at a public meeting where he 
was — with having received $25,000 in bonds for his vote, and did not make 
any denial. 

McConnell testifies that CLayTon told him to say to Steeie, (senator,) who was 
considered doubtful, that he (CLAyToN) would appoint him judge of the circuit 
court, if he would vote for CLayTon for Senator. Steele voted for CLAYTON and 
was appointed judge of that court, vice Searle, resigned. 

Chamberlain, (projector, with CLAyTon and Edwards, of the “ star-chamber com- 
mittee,”) and CLAYTON’s witness, says: “‘ CLAYTON asked me to vote for him on bis 
second election ; said if I would he would make out for me a commission as justice 
of the ight then. I voted for CLAYTON, and got my commission afterward 
from Hadley.” He states, however, that he did not vote in consideration of the 
commission. Per contra, iet it be remembered that between the first and second 
senatorial elections Chamberlain had broken out of the traces. The impeachment 
of Johnson to depose him, and thus fulfill CLayTon’s pledge, no man can doubt, was 
CLAYTON’s own work. Here Chamberlain broke. He opposed that assault and voted 
against it. Hence the necessity for his recapture. McConnell says that Chamber- 
lain told him CLayton had not treated him right, and if CLAYTON expected his sup- 
port he must pay for it. 

McConnell says CLayTON told him just before his second election that Johnson 
was going to be im hed, and he felt sure of success, and asked witness to assist. 
Witness saw J. P. an representative, and reported to CLAYTON that he thought 
Grady was “bull-headed,” meaning stubborn. CLayToy said, ‘‘ Tell Grady he can 
have the sheriff's office, or anything reasonable ;”’ that he must have his vote. Mr. 
Grady voted against the previous question when it was ordered on the motion to 
impeach Johnson, (house journal, 231;) bat he afterward voted for CLAYTON at 
his second clection, and received the appointment of sherif. The same witness says 
that CLAYTON told him, in the presence of Mills, district attorney, that Scales’s 
(democrat) vote could be got by giving him the patronage of his county. 

‘To show that these appointments were all upon before the senatorial elec- 
tion, [ will state that McLane testifies he was informed before the election by 
Tankersley that he (Tankersley) would be appointed superintendent of the peniten- 
tiary; by Sarber, that Mal would be appointed commissioner, and that Neal 
would get his railroad aid county bills, and that Waters would be appointed 
judge of the criminal court. 


hus it will be seen that five members of the legislature, to wit, Scales, a demo- 
crat ; Chamberlain, a conservative, who ran on the ticket in Pulaski County, which 
was supported by the democrats; Steele, who was considered donbtfal as to his 
vote; Grady, who had refused to vote for CLAYTON’s measure impeaching John- 
son; and White, a rival candidate for the United States Senate, are shown by direct 
testimony to have given their votes for CLAYTON, as Senator, at the clection under 
which he now holds his seat, under promise of a valuable consideration, which 
they afterward received, while the opposition of Neal, a democrat, was overcome 
by some magic influence, supposed to be a grant of State aid to his read by Gov- 
ernor CLAYTON. CLAYTON'S Le og ee that election was five; the men whose 
— are given above, excluding Neal, were five in number, and all voted for 
SLAYTON. 


There is another very important fact to which I now call attention. It is, that 


even the majority ho received would have been overcome had the delegation from i] 


the Hot Springs district and Pulaski and White Counties been allowed to take 


their seats. They were undoubtedly excluded by the iron hand of CLAYTON, and || 


to prevent their opposition to his election. He had but one porpeee. as shown by 
the evidence, to accomplish through the aid of that body, and that was to come to 
the Senate. Everything was subsidized and subordinated to that end. 
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| McConnell says that CLAYTON told him (when he took Haymaker to see CLAYTON 


|| about his, H.'s, levee bill) that there were four levee bills before the legislature ; 


| that they were good to use for political purposes ; that he would keep out of the 
fight for a while, and then favor the bill best swited for political 


? ‘ , , a . iv AP pr -€8, 
Various witnesses testify that many of CLAYTON’s friends ond aaapet ters, m the 


|| legislatureand outside of it, were interested in these bills and several railroad bills, 


Neal was interested in a railroad; so was Sarber; so was Judge Bowen. 
| Bennett was interested to the extent of a fee of $70,000. 
| ing to the governor for State aid and his influence. 
| By the returns in the secretary's office the delegation from Pulaski and White, 
| Opposed to CLAYTON, were elected. But White, the secretary, sent in the roll of 
| members-elect with the names of CLAYTON’s supporters from those two counties 
| upon it. Among those opposed to him and left off the roll were Hodges and Brooks. 

We have seen that Brooks told CLAYTON in that remarkable interview that he knew 
that Brooks and Hodges were opposed to his election, and that he told him further 
he knew the delegation from Hot Springs district, three in number, were also op- 
posed to him, ae that he (CLAYTON) had originated the Mallory or star«chamber 
committee, for the express purpose of keeping these opposition candidates out of 
the legislature ; that CLayTon did not deny the charge that he raised the committee, 
but simply stated it was raised to countervail their opposition to his getting his 
seat at Washington. We further know the proposition that CLAYTON then made— 
that he would consent to admit those two delegations in order to remove all 
obstacles to his election. That he prevented their being seated w secure his 
election is shown by the following facts: The Hot Springs delegation, after 
being kept out of their seats through the report of the Mallory comunittee from 
the 2d day of January until after CLAYTON's decties on the 15th of Mareh, were 
finally received into the house. Brooks, of the Pulaski delegation, the most power 


ful opponent, intellectually and morally, that CLayron had, was kept out until 
after the first election, was after the election declared by the committee unani 
mously to be entitled to his seat, was, without notice or hearing, before the second 
election, on the report of the committee on privileges and elections, ejected from 
the senate, and Riley, his democratic opponent, seated, while Hodges and the other 
candidates for the house from the Pulaski district were never permitted to take 
their seats. The complexion of the delegation from Pulaski and White, who 
were seated, is somewhat motley, not to say significant. They were C. A. Whitte- 
more, a democrat ; Robert A. Howard, democrat; E. H Chamberlain, democrat or 
conservative J. W. House, democrat; and Pilkington and Goad, republicans. ‘The 
seats of Goad and Pilkington were contested by Gantt and Mitchell, democrats, 
who, it will be remembered, withdrew to insure the certificate of election to Kd- 
wards. Goad and Pilkington voted for CLAYTON. 

There are many other facts which illustrate this contest for power and place, 
but having already extended this review further than I expected, I will reier to 
but few more. 

At the organization of the legislature an armed force took possession of the State- 
house, and no one was allowed to enter the house or senate except those who held 
certificates of election. ‘lankersley entered, as several witnesses say, almost on a 
run, and took his seat inthe speaker's chair before he was nominated. The two 
houses were organized on the roll furnished by the secretary of state, who, it wiil 
be remembered, excluded from the list of members-elect some who, by the returns 
in his office, had a majority, but who were opposed to CLAYTON’s election. When the 
articles of impeachment were about to be presented against CLAYTON, or had been 
preferred, his attached triends, members of the legislature and some outside, formed 
a military company for the purpose of offering resistance. CLAYTON ordered arms 
from the arsenal at Little Rock sufficient to arm from one hundred to one hundred 
and fifty men, and these arms were placed in the executive office ready for use. 
Even his own witnesses testify that Johnson, who was then considerd the head of 
the opposition, was a very peaceable man, and that they saw no demonstrations of 
force on the part of either Johnson or any of his friends. One witness, Brooks, 
says that this armed power had a very discouraging influence on the members who 
had been appointed to conduct the impeachment. CLAyrToNn and his friegds, as a 
pretext for this, threatened bloodshed, saying that they feared Johnson and his 
friends would endeavor to depose the governor from office in advance of a compli- 
ance with the laws of the State, bat no witness testifies to ary act whicli showed 
such an intention. 

However much we may differ on the demurrer to these facts, on a calm survey 
of this whole testimony there is one conclusion as to which, I think, all men will 
agree. It is that Senator CLAYTON is responsible for all the acts of that legislatare, 
through its committees and otherwise, which were done to promote his election. 
He was the doer of many of them, and all the others were done by those who either 
stood in the most intimate personal relations to him, and were in almost daily cou- 
ference with him, or others who were bending every energy to accomplish his one 

urpose. Bowen was the omnipresent and ever present, his Mentor and monitor, 
iis man Friday, his very shadow. Hadley was his creature, was made governor by 
him, and obeyed his mandates to the letter, as shown by the appointments Hadley 
mude. Storey said that when he applied to have the public printing restored to 
him, Hadley answered that be could not do so until he consulted Senator CLAYTON 
then in Washington. 

Judge Bennett, appointed oa circuit jndge a month after bis admission 
to the bar, for his zeal and labor in this contest, was promoted during that legis- 
lature to the supreme bench by the same benefactor. He, of course, was subser- 
vient. Judge McClure, the recipient of a like favor, was alike devoted. Judge 
Searle, who withdrew in the congressional race, received like honors. Tunkersley, 
whom one witness calls CLAYTON'S candidate for speaker, devoted to the end, was 
rewarded by being assigned, through mistake, to a place over the penitentiary. 
And so with many others. Who can doubt that their acts and sayings were CLAY- 
TON’s own, so far as they related to his election? Who can doubt, not only from 
these circumstances, but from the positive evidence in this case, that the five votes 
of Scales, Chamberlain, White, Grady, and Steele were procured directly by Gov- 
‘ernor CLAYTON for a valuable consideration? Who can doubt that he is directly re- 
sponsible for the exclusion of those members, ten in number, whose votes were 
pledged against him, and who, if admitted, would have defeated his election! 

Is not the conclusion irresistible that the een of those members of the 
legislature to office by Hadley was the act of CLayTon himself? And, going one 
step further, who does not believe, considering the history of this transaction and 
the extraordinary fact that nearly one-half of the members who voted for CLAY- 
TON were, during the session of that legislature and soon after his election, ap- 
pointed, some to the most honorable and some to the most lucrative offices within 
the executive patronage, that these appointments were the price of their votes / 

Recurring now to the transaction with R. J.T. White, is there any room left for 
doubt that White sold out and that CLarton bought him? Hadley made the 
arrangement, CLAYTON recognized it, by a simple word or wink from White, and 
then CLayTon paid the price in the very amount of money and of bonds, and 
the very class of tants (tirst-mortgage Quachita and Red River Railroad,) which 
Hadley told White would be paid. And CLAYTon, by the use of this money, secured 
the votes of his own party friends, three or four of whom, on this investigation, 
have sworn they would not have voted for him unless he had removed Johnson. 
Johnson was removed by removing White. If this be true, then it is clear that 
| CLAYTON obtained his election solely through ihe power of money. If he had 
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And all these were look- 





















|| removed Johnson by the quo warranto, on the judgment of a competent court, 
|| there would have been nothing corrupt in it; or if the impeachment had resulted 

in deposing him, after a fair trial, it might have been cousidered very sharp but 
| not corrapt practice. But when these failed, and he had no other means left by 


| which to obtain a seat in the United States Senate, except the power and influence 
| of gold, used and applied as it was, | cannot regard that means as other tuau cor 





rupt. The circumstances of the bargain show that he and White were of the 
same opinion. CLAYTON'S emissary approached White at a late hour of night, 
after White had gone to bed—made the proposition. The interview was “ short, 
sharp, and decisive.” White said he would consider. When he and CLAYTON met 
on the street, CLAYTON referred to the subject and passed on. When they met in 
New York, after the election, White renewed the subject with a single remark ; 
CLAYTON signified his obligation, and when CLAYTON inclosed the money and 
bonds, instead of sending his own draft, (which would have an ear-mark,) he sent 
a certificate, reading that Jackson E. Sickles had deposited to White's credit in a 
New York bank $5,000. 

Taking a retrospective glance over the field of this contest, brought on by ambi- 
tion, made fierce by party strife, and ending in shame, what a sad spectacle do we 
behold! Crayron's plan of battle was laid while his enemies slept, and long before 
the day of action. Through apounegeae he commanded the situation, held it, 
and won, but with irreparable loss. € see executive power cruelly brought to 
bear on Storey, party ties subrogated, friend and foe falling without discrimination. 
We sce legislators obeying his beck and crushing Brooks and others at his nod. 
We see the representatives of the - seated and unseated at his pleasure. And 
all these to put him in the Senate ! e see registrars appointed and protected b 
him when charged with fraud. We see overtures to his cnemies to join hands anc 
wage war on his friends. We see friends and foes, democrats and republicans, fol- 
lowing his banner, each confident he was their leader, and each, like the irate 
knighis, seeing a different color on cither side the shield. We see an inoffensive 
citizen, honored by his people with the next highest State office in their gift, (and 
uiven simultaneously with the highest, which they conferred:on CLAYTON,) assailed 
without cause, by quo warranto, to gratify ambition. Woe see a plain law—so plain 
that be who runs may read—violated, and a certificate of election issued, under a 
bargain made for his own promotion, to one not entitled to it. We afterward see 
this democratic favorite ejected from his seat in Congress, obtained on that certifi- 
cate, and his opponent, a republican, seated by a rebuking majority vote. To fur- 
vish an apology for this act, we see him raise a packed committee to investigate 
alleged frauds, and ‘to report in favor of Edwards.” We see the certificate of 
election withheld for more than two months after it should have been issued, 
and more than one month after the report of that committee. This ambition, 
still foiled, we see it turn again on aoe with ferocity increased by disap- 
pointment, and attack not only Johnson's position, but his honor. Here we see 
the mercenaries of this leader of two opposing parties discover the reverse side of 
his banner and desert. A few of their opponents desert and join them and turn 
upon their former leader. To escape defeat, he withdraws his adherents to the 
headquarters of his first lieutenant, Bowen, where they are quarte for six days. 
Strategy meantime is active. One of the opposing leaders, Neal, is captured— 
joins the enemy—carries a few followers, and the combined forces return, and Neal 
reports against impeachment. Still ambition is not sated. Still foiled by its foe, 
Johnson, it curbs passion, abindons the open field, and, encouraged by its suc- 
cess with Neal, again resort. to strategy. An armistice ensues, and Johnson is 
invited toa council. We there see this ambition tender gold to White and office 
to Johnson, and its hitherto unconquerable foe surrenders. Though the opposing 
chief surrendered, his followers did not, and victory was not assured. The strag- 
glers, who had sworn they would not advance under CLAYTON against the opposing 
forces until their commander, Johnson, had been either killed or captured, hearing 
of his captnre, returned to the ranks. This ambition, still fearing a field engage- 
ment, tried again the skill of strategy. Gold and promotion to office were tendered 
to a few of the enemy; they grounded their arms, joined CLAYTON, and, thus re- 
enforced, he conquered. 

Is it not clear, on a full review of all these facts, that money, or its equivalent, 
alone gave CLAYTON his majority of five? Taking the buying of White, by which 
Johnson was overcome ; the votes of the republicans opposed to his election if 
Johnson remained lieutenant-governor, (three or four of whom testify here that 
they would not have voted for him except on that condition, and who further swear 
they did vote for him;) and counting those with whom he bargained to give 
them lucrative offices for their votes, it is demonstrable by figures that he got more 
than five votes (his majority) by these two means. 

The only :.maining question, granting the facts, is, what is the law? On this 
head I shail be brief. lesnsider it unnecessary to cite precedents or quote anthor- 
ities; for the single question is, was using money and lucrative offices in that way 
fraudulent and corrupt? If so, they make the election void, and the Senate may 
declare the seat vacant. If, in the judgment of the Senate, such conduct was not 
corrupt and fraudulent, there is no case made out. This 1 understand to be the 
generally accepted rule of law in such cases. 

I know there are some who go to the extreme of holding that the Senate has no 
jurisdiction over a Senator for any offense he may have committed prior te the 
moment of his election, even though the act was bribery in securing his election. 
And it is founded on the doctrine of State rights. To my mind this rule is not 
only. unsound, but repugnant to State rights. For I can conceive of few higher 
rights the people of a State, who are the sovereign power of that State, have, than 
to be represented by a Senator who is chosen in conformity to law. The legisla- 
tors are but the agents of the people. They cannot exceed their delegated power. 
A part of their delegated power is to elect Senators for their principal, the people 
—the sovereign. An inseparable incident of that power thus delegated is that it 
shall be exercised fairly and honestly. The law will never imply that even a pri- 
vate agent is authorized to act fraudulently in transacting the business of his prin- 
cipal. His agency ceases the instant he commits the fraud, and he makes himself 
individually responsible for the act. He not only cannot act frandulently, and 
bind thereby his | ana te but he cannot bind his principal by a lawtul act done 
extra the scope of his agency. This being true of a private agent, the rule is even 
more rigid as to public agents, for reasons I need not stop to enumerate. A legis- 
latare is a public agent. And while a court cannot inquire whether a statute was 
passed by a bribed majority, the ple—the principal—to be bound by the statute 
may. For instance, if a charter for a private corporation should be obtained by a 
bribed majority, the people, through their legislature, may annul the contract by 
repealing the charter. 

Lo apply this rule to the election of a Senator. He represents the State. He is 
in no sense tae representative of the legislature. He is elected by the legislature 
as an rger¢ delegated for that purpose. The agent must act strictly within the 
limits ot his delegated power. Fraud lies outside of that power. And when a 
candidate bribes a suflicient number of the electors to secure his election, he and 
they knowingly commit a fraud on the ple, and by every rule of law any act 
done through combination of an agent with a third party to defraud the principal 
is void. Andaman thus elected (to use a solecism) was never elected. The elec- 
tion is void wnd the seat vacant. And when tho fact is judicially ascertained by 
the Senate, it is only necessary to declare by resolution the seat vacant. I say fur- 
ther, that in such case it is the imperative duty of the Senate so to do, and for the 
reason that no other power can. The legislature of his State cannot. The people 
in sovereign character cannot. For the Senate alone, under the Constitution, can 
judge of tho election and qualifications of its members. If the election is void, 
there has been no election, and the State is pro tanto unrepresented in the Senate. 
She is entitled to two members in this body, and it would be the duty of the Sen- 
ate to say one seat was vacant, that the State might fill it. Hence, in my opinion, 
the power of the Senate to judge of the election of its members necessarily includes 
the right to go behind the moment and form of an election, in order that it may 
determine whether that election was procured by bribery. 

Again, the Senate is expressly clothed with power, by the Constitution, te judge 
of the elections, returns, and qualifications of its members. The “ qualifications” 
of a Senator are prescribed in the Constitution. The “returns” spoken of are the 
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formal evidence of his election. But the power to judge is not confined to “ quali- 
fications’ aud“ returns.” It extends to the election itself, and in terms is unlimited, 
is it without limit, or, in other words, may an election be declared void for any 
cause for which a majority of the Senate in their discretion may see fit to avoid it? 
Certainly not. It is not a question of discretion, but of parliamentary and consti. 
tutional law. A cause which, according to parliamentary law, consistent with the 
Constitution, avoids an election, is a sufficient cause. But according to parlia. 
mentary law, both in England and the United States, an election may be avoided 
for bribery. The provision in the Constitution is a transcript of the parliamentary 
law of the English House of Commons, as it existed when, and long before, the 
Constitution was adopted. And it is to be observed that the same clause that 
makes the Senate the pulge of the election of a Senator, makes the House the 
judge of the elections of its members. The clause is as follows: 
i: House shall be the judge of the elections, returns, and qualifications of 
its own wembers.”—Article I, sec. 5. 

The power of the two Houses is, therefore, the same, and no one has ever doubted 
that the election of a Representative may be set aside for bribery. 

I see no reason for a distinction between the electors who choose a member of 
the House and those who choose a Senator. The members of a legislature, in 
choosing a Senator, act as a body of electors, just as the people act as a body of 
electors in choosing a Representative. Either class may be bribed, and the rea- 
sons for holding that bribery avoids the election in the one case apply with equal 
force to the other. 

And hence I say that this right, so far from infringing on State rights, is nec- 
essary to their protection. In the case supposed, the State would be defrauded 
by the election of a man to the Senate without the power to vacate his 
seat. For with two members of the Senate admitted as her representatives, and 
one in a seat obtained by bribing her agent, she could not elect a third to take his 
place without action by the Senate, declaring his seat vacant. 

My conclusion on the specifications, which, as before stated, I resolve into three 
distinct charges, is— 

First, that while the evidence satisfies me that a combination did exist between 
CLaYToNn and Edwards, by which, for the support of democrats, CLAYTON agreed 
to issue the certificate to Edwards, and did accordingly so issue it; yet, that not 
having obtained his seat by the election held on the Lith of January, at which he 
received these democratic votes, the act is one not cognizable by the Senate; 

Secondly, that the charge made of procuring his seat by the corrupt use of money 
in the transaction with White is sustained by the evidence; and 

Thirdly, that he obtained five other votes, which make his majority, and were 
necessary to his election, by giving to those electors as a consideration for their 
votes lucrative offices ; and that this was as corrupt as if, for the same purpose, he 
had paid them money in kind. 

T. M. NORWOOD. 


MISSOURI SENATORIAL ELECTION. 


Mr. MORTON. I ask the consent of the Senate to submit a report 
from the Committee on Privileges and Elections, which I desire to 
have read. It is very short. 

The VICE-PRESIDENT. The report will be received and read, if 
there be no objection. 

The chief clerk read as follows: 


The Committee on Privileges and Elections, to whom was referred the memorial 
of thirty-seven members of the legislature of Missouri in regard to the election of 
Lewis V. Boy to the Senate of the United States from that State, have had the 
same under consideration. 

The memorial sets forth that the recent examination by a committee appointed 
by the house of representatives of the legislature of Missouri, touching the cor- 
rupt use of money in the election of Mr. BoGy, was imperfect; that it was not full 
and fair, and in the opinion of the memorialists, if the investigation had been con- 
ducted with more vigor and with a purpose of revealing the real facts of the case, 
other and more important evidence would have been produced showing that there 
was corruption iu Mr. BoGy’s election. 

The themorial, however, does not state what additional facts can be proven, nor 
ieseate with any certainty the character of the new evidence that may be pro- 
au . 

The committee understand that the only duty which they have, upon this refer- 
ence, is to report to the Senate whether the memorial presents such facts os would 
justify the Senate in yan ney bry examination in regard to the election of Mr. 
Bocy, and are of the opinion that it dees not. Such a proceeding is of a ve 
character, and should nut be set on foot withort such a statement of the evidence 
that could probably be produced as would appear to make it the duty of the Senate 
to proceed to an investigation. 

‘he evidence taken by the committee of the legislature of Missouri also accom- 
nies the memorial, and has been examined b ¢ committee. It is not the prov- 
ce of the committee, upon this reference, to inquire whether the judgment pro- 
nounced by the house of representatives of the Missouri legislature upon this 
evidence was correct; but they express the opinion that the evidence is not of a 
character to require of the Senate an investigation. 

The committee, therefore, ask to be discharged from the further consideration of 
the memorial and the evi touching the election of Lewis V. Boer to the 
Senate of the United States. 


Mr. MORTON. I ask the action of the Senate on discharging the 
committee. . 
The VICE-PRESIDENT. Tho question is on discharging the com- 
mittee from the further consideration of the subject. 
The motion was agreed to. 
PAY OF COMMITTEE CLERKS. 


Mr. CARPENTER. Before the Senator from Georgia commences 
his remarks, I ask him to allow me to introduce a resolution, and I 
ask for its present consideration : 

That the Secre of the Senate be, and he is hereby, authorized and 
required to pay to the clerks of the several standing committees of the Senate their 
usual per diem compensation from the Ist to the 30th day 0, April inclusive. 

The VICE-PRESIDENT. The resolution will be referred to the 
Committee to Audit and Control the Contingent Expenses of the 
Senate, under the rule. 

PAY OF PAGES. 


Mr. WINDOM. While this subject is before the Senate, I ask leave 
to introduce the following resolution, and if there be no objection I 
ask that it be put on its passage : 

Resolved, That the of the Senate be directed to the f th 
Gannte ter thounuth of Apel ch the sabeat $0 per dam. a as. 

Mr. SHERMAN. Mr. President, unpleasant as it is, I think I shall 
feel compelled to object. to going beyond the present month, I have 
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no objection to paying both the pages and the clerks of committees 
for this month. 


‘fhe VICE-PRESIDENT. Objection is made to the resolution. 
Mr. CARPENTER. I ask the Senator to compromise on the 15th of 


Mr. CARPENTER. The committee reported it back and asked for 
its present consideration. That is what 1 reported back. 

The VICE-PRESIDENT. This resolution was the one taken up. 
The other will come up next. 
wn re alata ae I thought it was offered as an amendment to 
the other. 

The VICE-PRESIDENT. Is the Senate ready for the question on 
this resolution as amended ? 

The resolution, as amended, was agreed to. 


April. 

Mr. SHERMAN. Ihave no objection to the consideration of the 
resolution, for I feel as kindly toward the pages and the gentlemen 
employed here as clerks of committees as anybody; but I think this 
is going beyond the precedent established in such cases. We usually 
pay for the whole of the last month of a session, that is, the current 
month. I am perfectly willing to do that now. If there was any 
precedent for this, I should perhaps not interpose an objection. 

Mr. CARPENTER. We can make one. 

Mr. SHERMAN. I think we are disposed to be too ready in making 
precedents of this sort. 

Mr. CARPENTER. Let us compromise on the 15th of April. 

Mr. SHERMAN. I do not think we ought to do it. 

The VICE-PRESIDENT. Under the rule, the resolution will be re- 
ferred to the Committee to Audit and Control the Contingent Ex- 
penses of the Senate. 

Mr. CARPENTER. The Committee on Contingent Expenses report 
back the resolution favorably. 

Mr. SHERMAN. The worst of it is that it comes from the Com- 
mittee on Contingent Expenses, my friend from Wisconsin being the 
chairman of the committee. 

Mr. CARPENTER. If that is so, if the resolution was referred to 
that committee, I beg leave to report it back favorably, and ask for 
its present consideration, [laughter,] and I move to amend it by in- 
serting the 15th of April instead of the 30th. 

Mr. THURMAN. There is only one thing that I can conceive of 
that would seem to justify the passage of this resolution, and that 
may be entitled to some weight. The franking privilege, as we all 
know, expires on the Ist of July. Heretofore we have been accus- 
tomed to have our documents, a large number of them, sent home, 
and at our leisure during the summer and fall we distributed them. 
Now we are — to distribute them by the Ist of July, and most 
of the Senators, I suppose, will want to do it before they leave this 
city. There may be something in that to make this an exceptional 
case. I rose toask my friend from Wisconsin whether there was any 
appropriation out of which this money could be paid. 

The VICE-PRESIDENT. Is there any objection to the considera- 
tion of this resolution at this time? 

Mr. SHERMAN. If the Senator will make the modification to the 
15th of April, I will not object. 

The VICE-PRESIDENT. The Chair hears no objection to the con- 
sideration of the resolution. 

Mr. CRAGIN. How does the resolution stand now ? 

The VICE-PRESIDENT. The resolution will be read for information. 

The Cuier CLERK. The resolution, as modified, now reads: 


Resolved, That the Secretary of the Senate be directed to pay the pages of the 
Senate to the 15th of April next, at the rate of $3 per diem. 


Mr.CARPENTER. That modification is intended to apply to clerks 
of committees as well as pages; to pay them all to the 15th of April. 

Mr. CRAGIN. There is no reason that can be given why the reso- 
lution which has just been read should pass. We have been in the 
habit of extending the pay of these employés to the close of the month 
during which we adjourn, never beyond; the precedent cannot be 
found for going further, and, as applied to the pages, there is not the 
slightest reason for it. The reason given by the Senator from Ohio, 
applying to the clerks of committees, may be a good reason as to 
them; that is for the Senate to say. This session will close consider- 
ably before the end of the month of March, and why we should run 
over into ges and pay the pages who are employed here on the Sen- 
ate floor till the middle of that month I can see no reason in the world 
for. Having been upon the Committee on Contingent Expenses for 
several years myself, and been chairman of that committee, I am quite 
confident there is no precedent like this. 

Mr. WINDOM. I may have been under a plonpemebenelan as to 
the precedents; but when I offered the resolution, I thought it had 
been the rule always to make this payment fora month after the 
close of a session. I know when we adjourn on the 4th of March 
this Pay alwags runs through the month, which is substantially the 
same thing. However, I merely submit the matter to the Senate. I 
accept the amendment, of course. 

The VICE-PRESIDENT. The question is on the amendment pro- 
poo by the committee, which is to limit the payment to the 15th of 
Apiil. 

The amendment was agreed to. 

Mr. CHANDLER. Does not that put the clerks of committees in? 

The VICE-PRESIDENT. The question now is on the resolution as 
amended. 

Mr. SHERMAN. Let it be read as it now stands. 

The chief clerk read as follows: 


Resolved, That the Secretary of the Senate be directed to the pages of the 
Senate to the 15th of April next, at the rate of $3 per diem. — 


PAY OF COMMITTEE CLERKS. 
_The VICE-PRESIDENT. The Senate will now proceed to the con- 
sideration of the resolution reported by the committee. 
The chief clerk read the resolution, as follows: 
Resolved, That the Secretary of the Senate be, and he is hereby, authorized and 


directed to pay to the clerks of the several standing committees of the Senate their 
usual per diem compensation from the ist to the 30th of April inclusive. 


The VICE-PRESIDENT. The question is on the amendment to 
strike out “30th” and insert “ 15th.” 

The amendment was agreed to. 

The resolution, as amended, was agreed to. 

M’DONALD’S MANUAL. 

Mr. BOREMAN. I ask permission to offer a resolution, and I will 

explain it if any explanation is necessary. 
he VICE-PRESIDENT. Does the Senator from Georgia yield the 
floor to the Senator from West Virginia? : 

Mr. NORWOOD. Iam perfectly willing to yield for anything. 1 
do not expect to make aspeech. I have a very few remarks to make, 
but I am perfectly willing to yield to any business that the Senate 
may desire to transact. 

The VICE-PRESIDENT. The resolution of the Senator from West 
Virginia will be received and read. 

The chief clerk read as follows: 

Resoived, That the chief clerk revise and make such corrections in the Manual 


as may appear necessary in consequence of recent amendments to the laws, &c., 


and that one thousand copies of such revised and corrected edition be printed for 
the use of the Senate. 


The Senate, by unanimous consent, proceeded to consider the reso- 
lution. 

Mr. BOREMAN. I will state that several of the acts which are 
printed in the Manual have been repealed. The acts relative to the 
franking privilege, for instance, have been repealed; the apportion- 
ment act has been amended and changed, and there are some other 
corrections which are necessary. I believe the edition heretofore 
printed is exhausted. I think it is well that a resolution of this sort 
should be passed, so that we may be supplied. 

Mr. THURMAN. Ido not know that [ have the least objection to 
the resolution ; but does not the rule require it to go to the Committee 
on Printing? 

Mr. BOREMAN. I consulted the chairman of that committee in re- 
gard to it. 

Mr. THURMAN. And does he say it is not necessary to refer it ? 

Mr. ANTHONY. This is not an extra number; this is even less than 
the usual number. The Senate have a right to print the usual num- 
ber of a document without a reference to the committee. This is not 
even the usual number. The usual number is fifteen hundred, and 
this is only a thousand. 

Mr.CASSERLY. I think there is no objection to this resolution. I 
say that from my understanding of the subject at former dates. 

The VICE-PRESIDENT. The question is on the adoption of the 
resolution of the Senator from West Virginia. 
The resolution was agreed to. 


, 


EX-SENATOR PATTERSON, OF NEW HAMPSHIRE. 


Mr. ANTHONY. I did not understand what the Senator from 
Georgia said when the last resolution was introdaced ; but if it will 
not im the least interfere with him, there is a resolution, that I pre- 
sume will pass unanimously, that I should like to have taken from 
the table. It will be vessilected that at the close of the last session 
there was a report recommending the expulsion of Mr. Patterson, 
then a member of this body, who has now ceased to be a member, 
but it was impossible to consider the question during the last session 
without a sacrifice of all the public business, and rendering an extra 
session of Congress necessary. Mr. Patterson had the floor, and was 
undoubtedly entitled to go on at such length as he saw fit, but he 
gave way, in deference to the universal wish of the Senate, and 
with an understanding that the subject should be taken up and con- 
sidered at this session. It is not the judgment of the Senate, I be- 
lieve, that it is competent for the Senate to consider the matter at 
this session ; but I introduced a resolution, which on my motion was 
laid on the table, authorizing Mr. Patterson to file astatement, which 
should be entered in the ConGrREssIONAL RecorpD. If there be no 
objection to that, I would ask to have that resolution taken up. 

Mr.NORWOOD. Ifit beagreeable to the Senator from Rhode Island, 
I would prefer going on and saying what I have to say, and letting 
that resolntion come up afterward. 

Mr. ANTHONY. Very well; only I hope Senators will not adjourn 
without taking action upon this matter, which is but fair, after the 
understanding we had with Mr. Patterson. 

Mr. NORWOOD. I make that suggestion, because it is passing toa 
different matter and is not mere routine business. 


Mr. CHANDLER. The amendment as to committee clerks is notin. 

Mr. CARPENTER. What has become of the resolution in regard 
to clerks of committees ? 

The VICE-PRESIDENT. It was referred to the committee. 
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CHARGES AGAINST SENATOR CLAYTON, 


The VICE-PRESIDENT. The Senator from Georgia is entitled to 
the floor on the resolution submitted by the Senator from Iowa, 
[ Mr. Wricut. ] 

Mr. NORWOOD. Mr. President, if Ihad the ability to speak to- 
day, the circumstances are very unpropitious, The Senate is feverish 
for an adjournment. A spirit of impatience has taken possession of 
Senators as we are just now upon the eve of our adjournment; and I 
therefore am loath tosay anything. It was because I was not able to 
fully discuss this question upon its merits that I had my views, as the 
minority of the committee, read to the Senate, and indeed I would say 
nothing now if I felt satisfied that every Senator in this chamber had 
read the report, and the evidence which accompanies it, with the views | 
of the minority also, But I do not believe there are many on this floor 
who have read either; and it is not so much their fault as it is owing 
to the cireumstances under which we have been placed. We have 
had the consideration of Mr. Caldwell’s case before us ever since this 
extra session commenced. That terminated yesterday morning very 
suddenly and unexpectedly, and we were then brought face to face 
with this case. It was brought upon us by the majority of this body 
against the protestation of the minority, and before we had time to 
look into the merits of the question. 

My views have been submitted. The conclusions to which my 
mind has been brought are therein given, and I believe, if I had time, 
I could demonstrate, to the satisfaction of those who hear me, that 
those conclusions are correct; that the facts, which are scattered, dis- 
connected, to a very great extent, through the volume of testimony, 
will support those conclusions. But, Mr. President, I feel that my 
labor in this case is over, my task is done. I have had a laborious, 
responsible, and painful duty to perform. I was placed upon that 
committee against my desire; but, being upon it, I endeavored to 
discharge my duty to the best of my ability, and the result is before 
the Senate. I feel, therefore, that there is no further obligation rest- 
ing upon me than is common to all Senators on this floor; and I would 
not say anything, were it not for the fact that, being on the commit- 
tee, | must necessarily be better acquainted with the facts of the case 
than other Senators, except the two who were associated with me. 

In reading a report of the length of that submitted this morning, 
it is of course very difficult to keep the train of thought and the facts 
in mind, and for that reason alone I propose to make a résumé simply 
of the principal facts. The legal questions I do not propose to touch. 
They have been discussed in the Caldwell case; and, if the allega- 
tions of fact are true, those principles apply to this case as well as in 
the Caldwell case. 

My conclusions, Mr. President, are these: that Senator CLayTon, 
then Governor CLAYTON, holding in his hand the executive power of 
the State of Arkansas, wielded that power in a manner that, to use a 
mild term, was far from being right, from the very beginning to the 
close of the canvass for his election as Senator; that it commenced 
in the registration of the voters of that State; that, with the almost 
unlimited power that was placed in his hands by the constitution 
of Arkansas and by the laws passed pursuant thereto in establishing 
boards of registrars, and in the appointment of those registrars, and in 
the discretion of the executive to appoint and displace, he exercised 
that power with a view to secure the election of members of the leg- 
islature who would be favorable to his election as a Senator; that 
when the registration was completed, when the nominations for the 
legislature came on, he descended from his high executive seat and 
dabbled in the pool of politics for the express purpose of having men 
nominated who would be favorable to his election as a Senator; that 
he went around the State, from county to county, and had nomina- 
tions madewwith that view; that in one instance, by his executive 
control, he compelled a nomination that had been made to be changed 
and other parties nominated because they were favorable to his elec- 
tion; that in the case of one person, named Storey, the executive 
power was exerted upon him to compel him to decline his candidacy, 
because he was known to be unfavorable to Governor CLayToNn’s 
election to the Senate, and in order to put another party in his 
place favoring his election; and when Storey stood firm and would 
not yield to this demand, executive patronage, in the form of pub- 
lic printing, was taken from him for the purpose of punishing 
him for not yielding in his candidacy; that, when the legislature 
met, various measures were devised, and the testimony satisfies my 
mind from having heard it detailed in the commitiee-room, and hay- 
ing studied it very carefully since, that Governor CLayTon instituted 
proceedings for the express purpose of securing his election to the 
Senate which were not only unjustifiable, but which were unlawful 





_ and subversive of the government of Arkansas. I refer, for instance, 


to the case of Lieutenant-Governor Johnson. He had been elected 
at the same time with Governor CLAYTON in 1868. He took the oath 
of office and entered upon the discharge of his duties; he presided 
over the senate of that State; he signed the minutes of that body; 
and no human ene cree whispered that he was not legally elected 
and installed until Senator CLaAyTON’s race commenced, and, indeed, 
until the legislature met in 1871. But, as Governor CLAYTON was 
under a promise, made during the campaign, reiterated time and 
again, in public and in private, that he would not come to the Sen- 
ate, if elected, until Lieutenant-Governor Johnson had been made 
away with, it being necessary that Johnson should be gotten out of 
the way, these proceedings were instituted. They were instituted | 








through the sworn friends of Governor CLAYTON, men who, from first 
to last, were working zealously and earnestly in his behalf and for 
his election. A quo warranto proceeding was instituted, and for what 
purpose? For no other than to break Johnson of his office, in order 
that he might be removed out of the way of Governor CLAYTON to 
the United States Senate. That proceeding failed, and, that failing, 
another was instituted, which not only attacked Johnson’: position, 
but attacked his honor, as I have stated in my views. He was 
charged with high misdemeanors, and an attempt was made to im- 
peach him, for the express purpose of removing him out of Governor 
CLayTon’s way to the Senate; and that, too, failed. That failing, 
other means were resorted to which I consider more reprehensible 
than those. 

Hadley, who was a senator, and one of the most ardent friends of 
Governor CLAYTON in that contest, then proceeded, at the request of 
Governor CLAYTON, to make a proposition to White, the secretary of 
state, which, in my judgment, was corrupt in its inception and in its 
consummation. These other measures failing to get Johnson out of the 
way, the proposition was then made to hey biad out of the way. The 
proposition was not made directly to Johnson, but Johnson was in- 
duced to take the position of White, if White could be got out efyhe 
way, White being the secretary of state. Hadley approached him, 
made the proposition, and it was accepted. Hadley offered $5,00u 
in money and $25,000 in the first-mortgage bonds of the Mississippi, 
Ouachita and Red River Railroad Company. That proposition, Isay, 
was accepted. White resigned as secretary of state; Johnson then 
resigned as lieutenant-governor, and took White’s place. Governor 
CLAYTON was then elected Senator. Hadley was then elected presi- 
dent of the senate, and became governor of the State. 

Governor CLAYTON was under a pledge that he would not come 
to the United States Senate as long as Johnson held the seat of 
lieutenant-governor, and his friends having declared that they would 
not vote for him until Johnson was removed, as testified to by Hadley, 
by Snyder, and by two or three other witnesses, who gave it as their 
opinion that the other friends of Governor CLAYTON never would have 
voted for him unless Johnson was removed, Johnson must be re- 
moved. Is it not a fact, then, that Governor CLAYTON did not come 
to the Senate except by removing Johnson, and that he did not 
remove Johnson by any other means than by the power of money ? 
I have stated that Senator CLayTon paid that money. White states 
that in his own testimony. He says that, some time after he resigned, 
he met Governor CLAYTON in New York, and referred to the subject. 
They had a little conversation on it, and Governor CLAYTON acknowl- 
edged the obligation. 

r. SAULSBURY. Was that after his election to the Senate ? 

Mr. NORWOOD. Yes, sir; this was some two months after the 
election of Senator CLayTon. A short time after this interview in 
New York, White, who was then a a Loudoun County, Vir- 
ginia, (for he left Arkansas immediately r resigning the secretary- 
ship,) received a letter from Governor CLAYTON inclosing $5,000, the 
exact amount of money which Hadley had proposed, and $25,000 in 
bonds of the Mississippi, Ouachita and Red River Railroad Company, 
which were the identical bonds that had been promised by Hadley ; 
and that letter was signed by Governor CLAYTON. 

There is the proposition by Hadley ; there is the acceptance of the 
proposition by White ; there is the consummation of the contract on 
the part of White for the benefit of Governor CLAYTON ; and there is 
the price paid by Senator CLAYTON transmitted by a letter signed by 
himself. Mr. President, I do not profess to be pure above other men, 
but if that is not a corrupt transaction, I concede that my moral ideas 
are greatly at fault; and it being corrupt, if his election was secured 
by that corrupt conduct, I say that this Senate has the right, and it 
would be the duty of the Senate, to declare that Governor CLAYTON 
was not entitled to a seat in this ane 

Again, Mr. President, there is testimony showing that at various 
times propositions were made by the intimate friends of Governor 
CLAYTON, and particularly by Thomas M. Bowen, for the purpose of 
bribing members of that legislature, and upon this point I refer 
to one fact, which is not set forth in the printed views I have sub- 
mitted. I quote from the testimony of a man named Falton, on 
page 91: 

By Mr. Morr : 

Question. thing you knowin regard to any corrupt arrangement on the 
part of aare® Gtarrox with anybody tending to his aoclion to the Senate. 

Answer. I know that his friends tried to induce me to vote for him, and offered 
me a position if I would vote for him and act with his wing of the party right 
straight through. 

Question. State who made that offer to you. 

Answer. Judge Bowen. 

Question. Judge Bowen who is here as counsel 1 

Answer. Yes, sir. 

Now, on page 92: 


Question. Was not Judge Bowen then one of the judges of the supreme court of 
the State of Arkansas? 

Answer. Yes, sir. 

Goosen. Was he not notoriously known and understood to be, r with 
Ju regular 


ze McClure, the manager and leader ef Governor CLAYTON in carrying 
out this en 1 


Answer. Yes, sir; I understood him to be “ fixing up the job” to carry it through. 
On page 93 he says: 


Question. State what you know in reference to it. 
Answer. I do not know, except what Jadge Bowen offered me and told me by 
whose authority he offered it, and 80 on. 
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Question. State what he said. 


Answer. He told me at the time I had the talk with him in regard to the posi- 
tion on the railroad— 


That was a proposition made to the witness to give him a position 
on a railroad in consideration of his vote— 
that if I did not want that, any appointment in my county that Governor CLay- 
ron did control I could have, and that if I doubted his sincerity he would produce 
it in writing from Governor CLAYTON. That was at the samo time, the same night 


that he offered me this position on the railroad. Other men came to me with money, 
saying it came from Judge Bowen. 


This testimony from beginning to end shows that Judge Bowen was 
the acknowledged representative of Senator CLAYTON in that race, 
and that every act that Judge Bowen did in the furtherance of that 
election was done with the knowledge and consent of Governor CLay- 
TON. He was withhim allthe time. Hardly any witness speaks of an 
interview with Governor CLayToOn who does not say Bowen was pres- 
ent. He lobbied on the floor of the house continually; he was with 
Governor CLAYTON on the streets; he was with him when Goveruor 
CLAYTON was calling at the houses of members, as testified by some 
of the witnesses. Whatever Bowen did in connection with this trans- 
action, any fair jary would say, without hesitation, was the act of 
Governor CLAYTON. 

There are other facts which are referred to in my minority views— 
propositions made for the purpose of giving offices to certain parties 
if they would support Governor CLayron for the Senate, as in the 
case of J. P. Grady, giving him the office of sheriff. McConnell testi- 
ties—the witness about whom so much has been said—that Governor 
CLAYTON asked him to go and see Steele, a member of the legislature, 
whose position was doubtful on the senatorial contest, aa make a 
proposition to him, that if he (Steele) would vote for him for Senator 
he would appoint him to a judgeship. McConnell went and made the 
proposition. Steele voted for Governor CLAYTON and received the 
appointment of judge. 

There are many other facts of this kind in this testimony; but 
I find that I am not able to proceed ; and I therefore must close with 
this very brief reference to only a very few facts upon which my con- 
clusions have been based. 

The question is now with the Senate. My responsibility is now 
only that which is common to all members of this body. I therefore, 
without any further remarks, leave this question to the Senate. 

Mr.WRIGHT, Mr. President, I feel very greatly embarrassed by the 
circumstances surrounding me at this time. Iam conscious that 
every Senator upon this floor is anxious for an adjournment, and 
perhaps equally anxious for a vote upon this question. Under the 
circumstances, I scarcely know what is my duty. If I felt that the 
Senate considered themselves prepared and would come to a vote upon 
the question at once, I should be very strongly inclined not to say a 
word ; and’ yet it is, perhaps, due to the committee as well as to the 
Senator implicated, and to the members of the Senate who have not 
had an opportunity to fully examine this testimony, that 1 should 
at least say something in support of the views presented by the major- 
ity of the committee, and at the same time show the mistakes or errors 
_ which I am sure the Senator who has just taken his seat has 
allen. 

The case is one of such a character, turning largely if not entirely 
upon the facts, that I could occupy hours in their examination; and 
those facts are so interwoven and the determination of the case de- 
pends so much upon their interdependence upon each other that no 
one can do justice to himself if he undertakes to present the case 
hurriedly, And yet I feel that it is my duty to present it thus hur- 
riedly in view of the circumstances. 

I desire to say, Mr. President, that my impressions of this case have 
entirely changed since I undertook the examination of the facts. That 
is to say, when the report was made by the joint committee to inquire 
into the condition of affairs in the South, which was referred to this 
select committee, in view of what had been said in the public prints, 
and in view of the rumors that obtained, I had an impression that 
there must certainly be something wrong in the State of Arkansas 
in connection with this election. I never had made the acquaint- 
ance of the Senator implicated until he took his seat in this body. It 
was said in the pablic prints that he was a bold, bad man, that he 
had obtained his election by fraud and corruption; and with these 
rumors and these statements before us in the public prints, I entered 
upon the examination of this case. 

Now I am very sure that I haveno disposition on earth to lower 
the standard of integrity or purity in the election of Senators or in 
other elections. I am very sure that I would hold the standard as 
high as any one ; and by no act of mine, by no vote of mine, will Lever 
willingly or knowingly lower that standard. I would have an election 
of Senator free, unbiased, uninfluenced, as far as possible. So far as I 
am concerned, I should not object if by law you should provide that the 
seat should be declared vacant if the Senator left his place in this hall or 
left hishome and was in attendance upon the legislature at the time of 
his election. So far as lam concerned, I should not object if you should 
provide that if either by himself or his friends he undertook to influ- 
ence that election, or the members of the legislature, his seat might 
be declared vacant ; and yet I think it is proper to say in this connec- 
tion one thing. I have been almost — bere for the last ten days 
or two weeks to hear it not infrequently said upon this floor—if not said 
in terms, certainly implied from what was said—that the standard of 
senatorial integrity is being lowered, that we have fallen upon evil 


times, and that it is incumbent on the Senate, therefore, to protect 
itself; else that these evils will continue. Now, sir, 1 am not prepared 
to concede or admit that the times in these respets are any more evil 
now than formerly. To do so I should have to admit that the people 
are corrupt now as compared with former times, for, in my judgment, 


if the people have that degree of morality and honesty and integrity 
which they should have, you will find the same in official positions, 
and you will find the average morality in all official or public office 
as you find it with the people. Therefore, to say that we have fallen 
upon evil times in this respect, I say is a reflection upon the people 
that I think is unjust to them and unjust to their officers. 

I have suggested, Mr, President, that I might take up very much 
time in the examination of this case. I do not intend to take up 
such time as I would under other circumstances. My purpose is only 
to notice some of the more prominent points that are suggested in 
the views of the Senator from Georgia. 

I shall not enter into an examination of what has been said with 
reference to the registration of the State of Arkansas, nor of what 
has been said with reference to the influence of political conventions. 
All these matters I regard as being entirely outside of this case, and 
not only outside of the case, but I affirm here that upon this testi- 
mony I could be able to show, if time allowed, that there is no testi- 
mony that should influence a single man as a juror showing that Sen- 
ator CLAYTON ever improperly influenced registration or that he ever 
influenced, improperly or otherwise, a single political convention in 
his State. 

It must be remembered, Mr. President, that Governor CLAYTON was 
a candidate for the office of Senator, known, and accepted, and rec- 
ognized as such during the entire preceding canvass. It must be 
remembered also that he was not unknown to the politics of Arkan- 
sas. Starting as a captain in the military service at the commence- 
ment of the war, soon afterward promoted to the rank of lieutenant- 
colonel, immediately thereafter, almost, becoming the colonel of the 
regiment, promoted in due time to be a brigadier-general, on the 
close of the war, after having fought through all the battles in that 
portion of the country, he settled in Arkansas as one of her citi- 
zens—settled upon his plantation—and invested his all there. After 
remaining there some two years, in no way connected with its poli- 
tics, taking no part in the troublous times there, he was nominated 
by the republican party as a candidate for the oflice of governor. He 
made the race in the convention against Mr. Brooks, who is now 
among the principal witnesses against him, and also Mr. Johnson, 
who was at the same time nominated for the office of lieutenant- 
governor. He was elected governor and entered upon the discharge 
of the duties of that position. 

The scenes attending his administration of the office of governor, I 
shall not refer to except to say this much: I undertake to say as a 
part of the history of the times that no State in the South was more 
thoroughly, or soundly, or properly reconstructed than Arkansas ; 
and I say that that great work was largely owing to the indomitable 
will, energy, ability, and integrity of the then governor of the State. 
If there were found men who were prepared to and did violate the 
laws, if there were found men who opposed the officers of the Govern- 
ment or officers of the State who went out to enforce the law, the 
governor, by his agents, was constant and active in his work, and 
soon those men were led to believe and to know that they continued 
those dread scenes at the peril of their own lives. 

He had been the governor of the State for two years. The term of 
office of one of the Senators then in the Senate of the United States 
from the State of Arkansas was about to expire. Governor CLAYTON 
was recognized as a candidate for that office. He was so recognized 
in every county and all over that entire State. The contest was made 
in that State largely with the knowledge that he was such candidate, 
and the members of the general assembly were elected with that 
knowledge. I undertake to say from this testimony that, when the 
members were thus elected, a very large majority of the members 
elected upon the republican ticket were recognized and elected as 
the friends of Governor CLAYTON. Hence you will find that at the 
first election, to which election I shall refer hereafter, he received in 
the house every vote except six, as I now remember, and almost ihe 
same proportion in the senate of the State. 

I say, therefore, that Governor CLAYTON, as a candidate for the office 
of Senator, was not unknown before the legislature met. There can 
be no claim that it was a surprise upon any person, or upon any party 
or body of men, that he was such candidate or that he was elected. 
There was elected to that legislature a large majority in his favor ; 
hence there was no necessity on earth that he should use money ; no 
necessity on earth that he should use official influence; no necessity 
on earth that he should do anything improper to secure such election, 
for he had such election assured him at the time the general election 
closed, on the 8th day of November, 1870. 

I therefore pass by all that is said with reference to registration, 
and all that is said with reference to the influence of primary elec- 
tions, first, because I say there is no proof of improper conduct, and, 
in the second place, because I submit that with these influences wo 
have nothing to do whatever. 

I think I may also pass over what is said in the minority report and 
what has been said this morning with reference to the onganization of 
| the general assembly. I think if anything has been settled by the 
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the election, returns, and qualifications of the members composing the 
general assembly are to be left to the senate and house of such assem- 
bly respectively, and with those we have nothing to do. Very much 
is developed in this discussion upon this and kindred subjects, but I 
shall not touch upon them or refer to them for the purpose of justify- 
ing the action of Governor CLAYTON and his friends. 

I desire to say another thing in this connection. In the first place, 
I ask the attention of Senators to the charges that are here made 
against Senator CLAYTON ; I ask it of them without regard to party; 
and I say to all Senators here that this is a question upon which no 
man can afford to make a mistake. It isa question affecting the 
right of one of the members of this body to his place here, and no one 
influenced by mere party considerations can afford to vote for or 
against this resolution. I submit that, so far as the charges here are 
concerned, nothing could be more indefinite or uncertain. You will 
find by referring to the testimony of Wheeler and Whipple that they 
state nothing positive, nothing certain; but they state that this was 
understood and that was understood, this was rumored and that was 
rumored, and upon these rumors, thus faintly hinted at, the Senator 
from Arkansas is put upon his trial here and this investigation is had. 
Not only so; but examine this testimony, and I submit it to every 
member of the Senate that, notwithstanding five thousand manuscript 
pages of testimony were taken, and though the committee agreed 
unanimously to exclude one-half, if not more, of that testimony, yet 
take the testimony that has been printed, and I affirm that seven- 
tenths of it is the merest hearsay on earth. And yet it is claimed 
that we are justified in either unseating the Senator implicated, or 
finding that he should be expelled, upon testimony of the character 
that I have thus presented. 

Ido not know that it is necessary that I should go into an examina- 
tion of some of the matters that have been referred to by the Senator 
from Georgia. I¢ will be found that in the conclusion of his minority 
report he substantially abandons any claim of fraud, any claim of 
corruption, so far as relates to the granting of the certificate to 
Edwards as a member of Congress; and yet I undertake to say, from 
this testimony and the charges referred to this committee, that that 
was the prime charge that was made against Senator CLAYTON when 
this investigation was put on foot. I say that the principal charge 
was, that he had, by a corrupt agreement with General Edwards, or 
with his friends, agreed to give him a certificate of election, upon con- 
dition that he (Governor CLAYTON) should receive democratic votes 
for the Senate. But when it was found that he received but one dem- 
ocratic vote at the time of the second election, and that that man, 
Scales himself, testified that he scarcely knew whether he was a 
democrat or a republican, you can see at once that most readily 
they would abandon this charge, and therefore it is entirely aban- 
doned. 

So far as the two principal matters relied upon by the Senator from 
Georgia are concerned, if I can show that in some respects he makes 
fatal errors in his conclusions as based upon the testimony—that is 
to say, that the elements which enter into his calculation are with- 
out any support in the record, I feel that I shall have gone very far 
in satisfying the Senate that his conclusion is not warranted. For 
instance, he says that Governor CLayTon received but five majority 
at his last election. I am very certain the Senator is mistaken in that. 
I refer to page 398 of the report. He says: 


In the house, second election, (house journal, p. 715:) 
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In the senate, second election, (senate journal, p. 272 :) 
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I have here the journals of the house and senate at the time of that 
clection, and by referring to them you will find that in the house Sen- 
ator CLAYTON received 42 votes; all others received 36 votes. In the 
senate, Senator CLAYTON received 18 votes, not 15, and all others re- 
ceived 7. I can very well see how the Senator made his mistake, for 
the vote, as first announced, was “for PowrELtt CLayTon 15;” but 
three senators changed their votes before the result was announced, 
and the vote was then announced as follows: “ For PowELL CLAYTON 
18 votes,” and for all others 7. 

The Senator makes his calculation, and says there were five votes 
improperly influenced, and that these constituted Senator CLayTon’s 
majority. Having shown that in this he is mistaken, without now 
entering upon the question as to whether any single one of those five 
was improperly influenced, I am sure the Senator’s conclusion is not 
warranted. You will find that Senator CLayTron had seventeen ma- 
jority on his second election, and that it was necessary that there 
should be a change of nine votes in order to make the result different 
from what it was. 

He says also that a part of the scheme of Senator CLAYTON to se- 
cure his election was—— 





Mr. NORWOOD. If my friend will allow me, it is barely possible 
that I may have been mistaken in the number, but I place no stress 
upon that. If any one of those five votes was secured in the manner 
that I think it was secured, it answers every purpose. 

Mr. WRIGHT. Do I understand the Senator to maintain that if 
one of these votes was procured by bribery and improper means it 
would defeat the election ? 

Mr. NORWOOD. Not at all. 

Mr. WRIGHT. What then? 

Mr. NORWOOD. It would justify expulsion. 

Mr. WRIGHT. There is no such question before us now, and there- 
fore I shall not discuss it. 

The Senator says that he may be mistaken as to the number, but that 
that is not material. I undertake to say that throughout his minority 
report he bases his conclusion upon the fact that five votes were im- 
properly influenced, and that they changed the result. I say, if there 
is anything clear in that report and settled by its language, it is that 
he calculates and makes his estimate on the basis that five votes 
would have changed the result, and having found the five votes, as he 
thinks, he reaches his conelusion. 

Mr. NORWOOD. I hope the Senator will not assume that that is 
the only issue in my report or the only conclusion that I present. The 
question being one of aber, I was endeavoring to show that A, B, 
C, D, and E were bribed, and enumerating the number. The question 
now is as to whether any of those were bribed. The other issue is 
presented, it is true; but, true or false, it would not alter the result. 

Mr. WRIGHT. I certainly was not pretending to say that that was 
the only conclusion at which the Senator arrived; but I was merely 
for the present combating that conclusion. I shall come to the others 
in due time. 

I was about to say, Mr. President, when interrupted, that not a 
little force is placed upon what was regarded as improper conduct of 
Governor CLAYTON and his friends in connection with the delegation 
from Hot Springs County. It is said that it was part of the pro- 
gramme of Governor CLAYTON and his friends to keep the represent- 
atives from that county out of their places, and that they succeeded 
in doing this until after the second election, and that thus it occurred 
that he had three of his own friends in the house to vote for him at 
his second election, whereas if they had been excluded and the others 
admitted, they would have voted against him. Unfortunately for the 
Senator’s argument, that contest was decided before the second elec- 
tion ; and while three men who were in the places at the time of the 
first election, as I now remember, voted for Governor CLAYTON, they 
were excluded from their places before the second election, and each 
and every man thus admitted voted against Governor CLayTon. I 
am sure the Senator will not controvert me in that. I am sure I am 
right in that. I have the record here, and if in this I am contro- 
verted I turn to the record. Therefore you see again, Mr. President 
and Senators, that here a most material and important item in the 
Senator’s calculation, and one of the main charges that he makes 
against Senator CLAYTON, as showing the iron will and the iron hand 
of this man, falls to the ground. 

I wish to say another thing in this connection. It is a little re- 
markable that Governor CLAYTON should have this iron hand and 
this indomitable will, and thus hold the legislature at his own will 
and pleasure, and yet there was a sufficient majority in that house 
to exclude his friends from their places and put three enemies in the 
place of those who were thus turned out. 

Another thing is most remarkable. I ask Senators if they have 
ever known in all their experience that a man with an iron will, as 
Governor CLAYTON is represented, with the power in his hands to 
control that legislature, with such an overwhelming majority in that 
body as it was claimed he had to control as he pleased, that that same 
body impeached the very man who held them in his hands. This very 
legislature, that he thus controlled at his will and pleasure, by their 
votes impeached the governor of the State, and presented him at the 
bar of the senate for trial! 

Mr. NORWOOD. If the honorable Senator will allow me, I will re- 
fer him to my views for the reasons why the poner was impeached. 

Mr. WRIGHT. I should prefer to P . 

Mr. NORWOOD. I did not expect that the few remarks I submitted 
to the Senate were going to provoke such a long and able discussion 
from the Senator from Iowa. I did not know that he was going so 
largely and so fully into the merits of these questions, from the con- 
versations we had about the matter; and now, as he is pressing these 
points, I wish to show him the reasons, and answer him as he goes 
along. 

Mr WRIGHT. I should very much prefer to get along with my 
argument. The Senator will have ample opportunity to reply after 
I shall have concluded. 

The PRESIDING OFFICER, (Mr. Ferry, of Michigan, in the chair.) 
The Senator from Iowa declines to yield the floor. “ 

Mr. WRIGHT. No, I shall not object if the Senator is desirous of 
presenting this matter. I want to get it off my hands as quickly as 

ible. 
Peer. NORWOOD. I read from the minority report: 

Tt was instituted for no other purpose than to fulfill the pledge which CLAYTON 
had given his friends re y, that he would rot accept the Senatorship until 
he had made way with Johnson. When that proceeding failed, his friends holding 
him to the pledge, he resigned, under the first election. In the mean time much 


bitterness had been engendered and division taken — among his friends and 
opponents in the legislatare growing out of, first, indigueticn of some at his 
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attempt to overthrow Johnson on so frivolous a pretext ; secondly, the attempt made 


by his partisans to impeach Lieutenant-Governor Johnson ; thirdly, his resigning 
the Senatorship; and, fourthly, his delay in carrying out the agreement with Gen- 
eral Edwards. 


That was the reason that they were enabled to impeach him at that 
time, and hence his strength was so much reduced that he got but a 
very smal! majority on the second election. 

Mr. WRIGHT. I had read all that before, Mr. President. 
the ground that the Senator took. I certainly am not to be held 
to his conclusions. I state the record. I state the fact that the 
men who were the friends of Senator CLayTON, as it is termed, and 
who were held in his power, did impeach him. I state that as a 
fact. 

Now, Mr. President, I have only time to just glance at matters as I 
yo along, and instead of taking them up in their order I refer to 
them just as they occur to me. 

I undertake to say that Senator CLAYTON’s conductin connection with 
his election as Senator, taking the first and second election, is without a 
parallel in our politics. Ihave told you already that Senator CLayToN 
had an unquestioned majority in that general assembly. In the nomi- 
nating conventions or caucuses, as they are termed, there was scarcely 
a show of opposition to his nomination. At the first election his vote 
was almost unanimous. He had said to bis friends in that State, how- 
over, that if elected Senator, being such candidate, he would not leave 
the State government in the hands of Lieutenant-Governor Johnson. 
He was elected Senator; he had his certificate; there was nothing in 
the world to prevent his coming here and oe his place ; but there 
was his pledged faith to his friends that he would not leave the State 
in the hands of the lieutenant-governor. Why he had taken this 
ground and why he had given this pledge, it is not necessary that I 
should discuss at this time. But he was the Senator-elect ; nothing 

in the world was in the way of his accepting the place. I undertake 
to say that but few men can be found anywhere who, having received 
so large a majority and having a certificate of election, would have 
stood upon such a pledge when men were found all around him all 
the time, and some of them his best friends, insisting that it was his 
duty to accept the place—to come here and enter upon his duties as 
Senator ; and yet such was his fidelity to his friends, such his integrity 
as a man, and such his honesty as an official, that he regarded that 
the duty was incumbent on him to fulfill bis pledge, and he hence re- 
signed his place after the first election. 

He having resigned the place after the first eleetion, what is there 
to impeach his second election or that would show that he was in 
the least implicated in anything dishonorable or corrupt? The 
Senator refers to five members of the general assembly whose votes 
were influenced. I wish I had time to refer to those five members and 
the testimony bearing upon them. They are Chamberlain, Steele, 
White, Grady, and Scales. 

Chamberlain, it is said, was influenced to vote for Governor CLAYTON 
by the’promise of Governor CLAYTON to give him the office of justice 

of the peace; and yet throughout the minority report Chamberlain is 
spoken of as the true and tried friend of Governor CLayTon from the 
time he was nominated and all the time during the contest; he is spoken 
of as the man who engineered the Edwards arrangement; he is spoken 
of as the man who engineered the democratic vote; he is spoken of 
as the man who during the contest, when he was a candidate for the 
legislature, had been appointed registrar, which has no foundation in 
fact in this testimony. He never was such registrar. But he was a 
candidate upon the CLAYTON ticket, and elected upon the CLAYTON 
ticket, as it is claimed; and notwithstanding all this friendship, all 
this devotion to the interests of Governor CLAYTON, it was necessary to 
buy him with a promise of the office of justice of the peace! He never 
was registrar; he was a clerk of the board, and so soon as he became a 
candidate for the legislature he was removed. He never was registrar. 
(In the same connection, also, to show the errors into which the Sen- 
ator falls, let me refer to the fact that he speaks of Fitch as a member 
of the legislature, and says that he was given an office. Fitch was 
never a member of the legislature, and yet the Senator asserts in his 
report that he was a member of the legislature and received an office 
in consideration of his action.) This much with reference to Chamber- 
lain, for I will very hurriedly run over these matters. 

I next come to Seales. Scales voted for Clayton the first time, 
and he is the only man that approximates a democratic status who 
did vote for him the second time. Scales voted for CLAYTON, and 
he says that his vote was conditioned upon receiving certain a. 
ments. He received no appointment himself. He swears himself 
that he was not influen in the least in voting for CLayTon by 
anything that Crayton had said to him, or by anything promised by 
CLAYTON or by Hadley; that, living in a county which was very 
sparsely settled, a prairie county, where there were but very few per- 
sons, he desired that certain men should be appointed to office there 
who were named. Some of those persons were appointed and some 
were not. He had no kind of interest in their appointment; he had 
no kind of interest as to who should fill these places except to get 
good men; and he said he applied to CLayTon to have such men, 
rood men, appointed, and afterward some of them were appointed by 
adley. That is all there is about Scales. 

Mr. NoRrwoon. AsIam not able to reply, I think it would be 
but fair that the honorable Senator from Iowa should refer to the 
testimony as he goes along on these points. It is true there is a gen- 
eral denial on the part of Seales that he voted in consideration of the 
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appointments; but his previous testimony shows an express agree- 
ment to vote for CLAYTON if those appointments should be made. 

Mr. WRIGHT. I have already suggested that I feel that I should 
be doing an injustice to the subject and to myself if, in view of all the 
circumstances that surround us,1 should undertake to enter elabo- 
rately into all this testimony and examine it in detail. I have here 
references to the testimony, and if any one has examined it, or if any 
one desires a reference to the testimony in support of what I state, I 
am ready to refer to it. So far as the Senator from Georgia and 
myself are concerned, we have examined this testimony; our views 
differ upon it; that I know very well; I cannot expect to satisfy him 
as to my conclusions; I do not know but that he might satisfy me as 
to a for I know how much more power he has in that respect than 
myself. 

I have spoken of Chamberlain and Scales; I next come to White. 
Now, I will tell you the strongest testimony there is as to White. One 
Grey was a witness before thiscommittee. After he had been examined 
he left the city. Mr. Brooks, a witness against CLAYTON, testified 
that Grey told him that he overheard a conversation between CLAY- 
TON and White, in which money was offered ; and upon that testi- 
mony you are to find this man guilty, I say that is the strongest 
testimony there is here. 

Mr. NORWOOD. I dislike to interrupt the honorable Senator, but 
I wish he would let the Senate know that in making that statement 
he entirely ignores the testimony of McConnell. 

Mr. WRIGHT. I will come te McConnell in due time. 

Mr. NORWOOD. McConnell testifies directly that Governor CLay- 
TON told him he had seen White the night before the election and 
fixed the matter up with him, and he had been very expensive. 

Mr. WRIGHT. I desire to state here that I should believe a man 
who had told a thing at fourth hand infinitely quicker than I would 
anything that McConnell said, unless it was in regard to a matter 
unmistakably within his own knowledge; and if this Senate is pre- 
pared to unseat any man, or to cast the least blemish on him upon 
the testimony of McConnell, who, I affirm, is a living monument of 
God’s punishment of society and mercy to the individual; who is a 
walking monument of the doctrine of total depravity—I say if any 
Senator here thinks of casting the least blemish upon any man ou 
such testimony, I have done with this argument. 

McConnell! Five witnesses come here and swear, as far as they are 
allowed to do under the law, that they would not believe him un- 
der oath. McConnell! Drunk and debauched every day of his life 
almost. McConnell! When before the committee he had to be sent 
to a place of charity for a week to get him sober before he could pro- 
ceed with his testimony. McConnell! Can you convict a man upon 
the testimony of McConnell? And yet that is all there is of it. Me- 
Connell is smart. All these other witnesses who testified with refer- 
ence to the friends of CLAYTON, and thus to conclude CLayTon by 
showing a conspiracy, fell short of it; but McConnell is the chinker 
and dauber, the nan who, when the part of the chinking and daunb- 
ing is out, comes forward and patches it up. McConnell knew per- 
fectly well, sharp and smart as he was, that, in order to affect CLay- 
TON, he must go every time and tell CLAYTON, and every time he must 
bring it home to CLayTon; and McConnell is the only man upon 
whom there can be a hope that you can affect CLAYTON in this case. 
I have said that he was discredited. I have the testimony here of 
the governor of Kansas, of the mayor of Leavenworth, and of three 
or four citizens of Leavenworth, and of one or two of the principal 
citizens of Arkansas, who happened to be here at the time, all of them 
agreeing that his reputation for truth and veracity was bad; and 
nowhere in Arkansas, or Kansas, or Pennsylvania has there been 
found a man to come forward and assert his veracity. You will re- 
member, Mr. President, and others also, what was said on this floor 
yesterday by two honorable Senators. I would myself feel justitied 
in referring to my friend, the Senator from Arkansas, the colleague 
of the Senator upon trial, if he were here, that he might also state 
what he knows of this precious witness. McConnell is the only man, 
I say, that they can pretend to rely upon to make any, the least con- 
nection of Governor CLAYTON in the transactions complained of. 

Now, Mr. President, allow me to say one word in connection with 
what is spoken of as the Mallory report and the frauds in Pulaski 
County. I wish the Senate had the time; I should like much that 
that Mallory report should be read here, to show the most unex- 
ampled frands that were ever practiced in any country in this na- 
tion, in my honest judgment. Notwithstanding the number of 
votes that were against Governor CLAYTON, notwithstanding he was 
impeached, when that report came in, it was adopted in the Senate 
of Arkansas by a vote of 18to2. It shows the unexampled frauds 
in Pulaski County, where it is claimed that the friends of Governor 
CLAYTON were kept in their places and his enemies kept out. Let 
me tell you one thing in that connection. Governor CLAYTON got 
of the Pulaski delegation three votes. He got Chamberlain, Goad, 
and Pilkington. Goad and Pilkington were upon the same ticket 
with Brooks. Remember that Governor CLAYTON supported the 
ticket headed by Brooks in that election; remember also that he sup- 

rted Judge Boles in his candidacy for Congress; remember that 
S made speeches for Boles; remember that Boles was the candidate 
of his party ; remember that at one time there were two candidates 
for Congress in the field besides General Ec wards—Judge Searle and 
Judge Boles; remember that Searle was more particularly the friend 
of Governor CLAYTON ; remember that Governor CLAYTON urged and 
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insisted that Judge Searle should withdraw and the field given to Boles; | 


remember that it was at his instance and upon bis advice that this was 
done; and after Searle had withdrawn, Boles and Edwards alone be- 
ing the candidates, CLAYTON supported Boles as against Edwards, and 
inmlc speeches through his district ; remember also that he supported 
the ticket headed by Brooks, who was the candidate for the senate 
against Riley ; remember that Goad and Pilkington were republicans, 
and declared elected ; Chamberlain and Goad and Pilkington voted for 
CLAYTON. Brooks and Hodges, and Hodges particularly, prosecuted this 
case against CLAYTON ; he was here during the entire investigation; he 
was a candidate for the legislature upon the Brooks ticket. Brooks 
and Hodges swear that if they had been in the legislature and the cau- 


cus of the republican party had declared for CLAYTON they would have || 


voted for him? If they had been admitted, therefore, you willsee that 
Riley could not have voted against CLayTon, he having been declared 
entitled to his place as senator. If Brooks had been there, and the 
majority of the republican canens had declared in favor of CLAYTON, 
Brooks swears be would have voted for CLAYTON ; and that there was 
such majority for him no one pretends to doubt. Not only so, but 
Hodges swears that he also would have voted for CLAYTON ; and there- 
fore, if Brooks and Hodges had been admitted, he would have got 
Brooks’s vote in the place of Riley. Goad and Pilkington were on the 
same ticket with Hodges and Brooks. If Hodges and Brooks had been 
declared elected, Goad and Pilkington would also have been elected, 
and the more certainly from the fact that they ran ahead of both 
Hodges and Brooks. The trouble was, about Hodges’s and Brooks’s 
election, that there were certain frauds attendant upon that election 
which defeated them; but in view of the fact that Goad and Pilking- 
ton resided in White County, and received more votes there than the 
other candidates on their ticket, they were declared elected ; and for 
the other seats the candidates on the democratic ticket were declared 
elected. 

Now, I want to be understood in this. Riley voted against CLay- 
TON. Brooks would have voted for him. Goad and Pilkington would 
have continued in their places anyhow, and they voted for him. 
Hodges says he would have voted for him had he been in the legis- 
lature, and it is fair to presume that the other candidates on that 
ticket, for there were six for the house and one for the senate, would 
have voted as Brooks, who was their leader, and Hodges, who followed 
Brooks and was the leader in the house, declared they would have 
voted. Can you tell me what object CLlayron had in keeping these 
men out of the legislature? You will find that Governor CLayTon 
had nothing to do with that matter whatever. And so far as the 
Mallory report is concerned it did not determine anything in regard 
to the right of Brooks and the other candidates to seats in the legis- 
lature; but that was determined by the committee on elections, to 
which committee their credentials were referred. The Mallory com- 
mittee was for the purpose of inquiring whether there had not been cer- 
tain frauds and insurrectionary and violent proceedings in the county 
of Pulaski touching that election ; not to determine who was elected 
to the senate and house of representatives of the general assembly, 
but to determine whether there had been violence with a view to 
subsequent legislation ; and I undertake to say that when you look 
at that report—and if I had time I would have it read—you will tind 
a condition of things that has no parallel in the history of elections 
in this Government. Why, sir, one witness swears that there was a 
combination the night before the election, and for days before that, 
to take possession of the polls in the city of Little Rock; that the 
town clock was to be so placed as that the regular judges of election 
would not get to the polls in time, at eight o’clock in the morning; 
that they were to be there hours before that time, and some of them 
were there at one or two o’clock in the morning; and when the regu- 
lar election judges appeared there they were driven from their places 
and the polls were usurped, and that this man Hodges, and others, 
who prosecuted this case against CLAYTON, were active and instra- 
mental in getting up these frands and taking possession of the 
polls, not in Little Rock alone, but in the towns around through the 
county. 

I say, then, so far as this county of Pulaski is concerned, that the 
most unexampled frauds were perpetrated there by these men, and 
that, so far as CLAYTON was concerned, it was his interest to have the 
very men who now insist that he improperly kept them out of place, 
in their places, that they might vote for him, for he received but 
three votes from Pulaski County members. Two of them would 
have been continued, and he would have got them anyhow. If 
Chamberlain’s seat had been declared vacant, he would have lost 
Chamberlain’s vote, but he would have got three other members of 
the house and the vote of Brooks in the place of Riley in the senate. 

Mr. President, there is but one other matter to which I shall refer, 
and then I shall leave the case. I have said very much more than I 
intended when I rose. All that remains is the charge in relation to 
White’s resignation as secretary of state and Johnson’s appointment 
as his successor, and Hadley becoming governor. 

{ want it borne in mind that Governor CLayTon did not need votes. 
He had been elected Senator ;. he had an unquestioned majority of the 
republican party in that general assembly. What he wanted, to state 
the matter briefly, was that he should maintain his pledge to the = 
ple of the State. White resigned his office as secretary of state. The 
only word that is shown here that CLAYTON ever said to him upon 
earth is, that he met him one day and asked him if he had seen Had- 
ley, and he said he had. Now, remember that it was quite as impor- 
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tant that Hadley should become governor, in his own estimation at 
leasv, as that CLAYTON should become Senator. It was also a matter 
of importance to Johnson that, instead of having the office of lieu- 
tenant-governor, which paid but very little, he should have the office 
of secretary of state, which paid better. 

Now, you can see at once that there was quite as much motive, 


| quite as much inducement on the part of Hadley and Johnson to 


make this arrangement by which the one was to become governor 
and the other secretary of state, as that CLayron should have any- 
thing to do with it. You will find in this testimony also that White 
had said three months before, if not longer than that, in view of the 
condition of his family, he having lost his wife and having a family 
of dependent children, that he was exceedingly desirous to get away 
from Little Rock, and to abandon his position ; that what he wanted 
above everything else was harmony in the republican party, and, if 
he could do anything to bring that about, he was ready to do it. He 


|| had said so to Governor CLAYTON ; he had said so to his friends ; he 


had said so to men all around there; and that, too, while he swears 
positively that he was not the friend of either of these factions, but 
studiously kept out of all entanglements in connection therewith. | 
say this was the condition of things. 

It is also true that White held certain railroad interests in connec- 
tion with men who were the enemies of Governor CLAYTON. He held 
those interests, however, not by any written evidence, and under such 
circumstances that they, becoming offended at him, there was great 
danger that he would be prejudiced and lose in that connection. 
That is to say, he had not any written evidence of his interests in 
those coliuead transactions. It was suggested to him, and he felt 
and knew, that if he should do anything the effect or result of which 
should be the election of Senator CLAYTON, or whereby Senator CLay- 
TON could fulfill his pledge to his friends, he must suffer at once in 
connection with such railroad interests. You will find that White 
(who, by the way, is the witness of the prosecution, and, remember, 
he is the man, and the man alone, upon whom they rely to sustain 
this charge) says nowhere that he received a dollar in consideration 
of resigning the office of secretary of state. On the contrary, he de- 
nies expressly that he ever received a dollar for any such purpose. 
He swears that he resigned the office because he had said repeatedly 
that he was willing t» do anything to bring about harmony, and so 
far as the money consideration was concerned, it had reference to his 
connection with railroads—Governor CLAYTON having no part or lot 
in conversation with him in any such arrangement. 

But not only that; but, as I have said, it was not votes that Sena- 
tor CLAYTON wanted; he had the votes; and I undertake to say that 
no single vote in the legislature was influenced by any such arrange- 
ment. I undertake to say that it was a mere conventional arrange- 
ment entered into between these persons whereby CLaYTON (if you 
put it in the strongest light) could keep his pledge with his friends, 
no member of the legislature having anything to do with it except 
Hadley, no member of the legislature coming here or any person tes- 
tifying on the subject showing in the least that a single man was 
intluenced by such arrangement. 

Now, in view of what has been said here for the last two weeks, and 
not lowering the standard in the least, ] submit if any man can be 
justified in saying, in view of this testimony coming from their own 
witness, nothing in the world outside of what he says, that Senator 
CLAYTON is justly implicated in this matter. 

Mr. President, there is nothing, in my judgment, that there is so 
much danger of as that we, giving heed to the morbid condition of 
the times, upon a mere presumption, in the face of positive and direct 
testimony, should affix a stain upon the official life of a member of 
this body. I submit, in all candor, is not one thus charged entitled 
to have applied to his case the same rules of evidence that you apply 
to the highest or the lowest criminal in the land ? 

Mr. SCOTT. If my friend will permit me before he passes from 
this subject, I have looked at this point as being really the serious 

uestion presented by the report. I have looked at the testimony in 
this case with a desire to understand it as fully as I could. I find 
that the resignation, of which he has been speaking, of Mr. White, 
the secre of state, was negotiated for by Mr. ley, then a sen- 
ator, who afterward was elected president of the senate and thereby 
became, ex officio, lientenant-governor, and after the acceptance of the 
ition of Senator by Governor CLAYTON, became governor of the 
Btate. I see that, in the position in which the parties stood Hadley 
was as much interested in procuring White’s resignation as anybody 
else, and that Johnson was as much interested as anybody else in 
procuring White’s resignation. ; 

Following the testimony, I find that an offer or a apapeine was 
made to White that he could have $5,000, or would probably receive 
that amount in money, and $25,000 in bonds of the Ouachita and Red 
River Railroad Company. He did resign; Johnson did become sevc- 
retary of state; and after that time, without any account of where 
the money came from, it through the hands of Senator CLay- 
TON, and was placed in the hands of White—the $5,000 and the rail- 
road bonds. . 

Now, recurring to the testimony of Hadley and to the testimony 
of Senator CLAYTON given before the committee, I do not find any 
account of who furnis the money and who furnished the bonds; 
and the question I wish to put to the chairman of the committee is, 
is there any testimony in the efeen.pee of the evidence which docs 
show who furnished that money those bonds? That is a point 
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1 do not find it in the place where I expected to find it. 

Mr. WRIGHT. I will state that the testimony of White, while he | 
was not, perhaps, the last of the witnesses examined before the com- | 
inittee, Was taken near the close of the investigation. White resid- | 


upon which I should like to be informed, if there is other testimony | 


| 


ing in Virginia, there was an effort, running through several weeks, || 


to get him here, as I now remember, but, because of bad health, he | 
was unable to come. The investigation had been protracted, and 
witnesses were being brought here from Arkansas, and each time, as 
a witness would testify to something that was regarded as new, 
there would be an application to the committee for two, three, four, 
or half a dozen witnesses, and thus the investigation was prolonged. 
White was examined, as I now remember, near the close of the inves- 
tigation. I do not remember, nor do I think there is anything in the 
testimony explaining, who furnished that money, other than has al- 
ready been stated; that is to say, it was sent from New York in a 
letter of Governor CLAYTON, being certificates of deposit in the name 
of Jackson E. Sickles—four certificates of deposit, as I now remem- 
ber, and there were some bonds of the Ouachita Railroad Company, 
which, by the way, were represented as being worth 33} per cent. ; 
and that is based upon the testimony of a man named McLane. 
McLane referred to other matters, to levee bonds, and not railroad 
bonds, and the testimony shows, if it shows anything, that they 
were of very little value, and were so regarded by Hadley at the 
time the arrangement was made. White says he never received such 
bonds; he only received evidence that such bonds were on deposit 
for him. The four certificates of deposit were furnished, as I stated, 
and sent to White in Virginia, nothing being said as to who furn- 
ished the money; nothing being said, except simply, “ I iuclose you 
so and 80.” 

Now, I have an explanation from Governor CLAYTON with reference 
to where that money came from. I do not think it proper myself to 
state it. The Senator can state it, and state the reason also why the 
testimony was not developed on that subject, if he chooses. 

Mr. CLAYTON. Mr. President, I take great pleasure at this time 
in giving my explanation of that transaction. I hope the Senate 
will bear in mind that the testimony of Mr. White, which is the only 
testimony upon the subject, is the testimony of a witness for the 
prosecution, and that it was delivered nearly four months after the 
investigatiun commenced, at a time when Congress was about te 
adjourn, at a time when I was satisfied that the whole intention of 
the investigation was to make political capital against me during the 
last campaign in my State. What does Mr. White testify to? I 
would like every Senator here to read that testimony carefully and 
weigh it. He testifies that he was interested with certain parties in 
railroad transactions. Who were those parties? One of them was 
the prosecutor right before him, who could deny what he said if 
it was not so. Another was my then colleague, ex-Senator Rice. 
Another Mr. McDonald, my opponent in this eleetion. Another, the 
brother-in-law of Mr. Rice, Mr. Benjamin. Who the other? Mr. 
Brooks, who ran upon the same ticket with Mr. Hodges, and whose 
name was left off the roll by Secretary White. These were the men 
with whom he was identified in the Cairo and Fulton Railroad trans- 
actions ; and right here I want to call the attention of the Senator 
from Iowa to the testimony of Mr. Rice himself, which the committee 
struck out as irrelevant. You will find, and the Senate will find, that 
that testimony was relevant, and ought to be in this case. Why? Be- 
cause Mr. Rice, when he came upon the stand, substantiated all these 
statements of White’s, by testifying that there was such a railroad 
transaction, and that there were the same number of men in it as 
stated by White, and by telling how he became identified with it. 

Mr. SCOTT. If the Senator desires to convince me of anything 
about White, I will relieve him in a moment. I read his testimony 
over carefully, and I never in my life read the testimony of a man 
who had occupied the position of seerotary of state of a State, and 
whosedntelligence ought to have made a better impression, that made 
so bad an impression on me as hisdid. I was satistied that there were 
a great many things in his statement that needed much of corrobora- 
tion ; and my purpose in putting the inquiry was not to bring out any 
collateral controversy, but was simply to ascertain if the chairman 
had the knowledge from the testimony of where the money and the 
bonds, which it seems conceded were paid to White, had come from ; 
who had furnished them. 

Mr. CLAYTON. I am obliged to the Senator. I will take this oc- 
casion, if the Senator from lowa will permit me, to go on with my 
statement. I think I understand what the Senater from Pennsylva- 
nia desires. I am afraid he misunderstood me. I wanted the Senate 
to understand the whole transaction. 

Mr. WRIGHT. I will say to the Senator that if he will answer the 
question which was put by the Senator from Pennsylvania, I will then 
conclude what I have to say and yield the floor. 

Mr. CLAYTON. I would be glad if the Senator would allow me to 
finish this now. 

White testifies that he was interested in a railroad transaction with 
men who were prominent leaders in the opposition to me, among the 
rest the prosecutor in this case, and Mr. Brooks, who testifies in this 
ease. In the course of time, in the performance of White’s official 
duty, he had to make a list of members elected to the legislature, upon 
which the legislature organized. In making that list it became a part 
of his official duty to strike the names of Mr. Hodges and Mr. Brooks 
from the list, in accordance with a decision of the supreme court. 

























When he did that, he was under the impression, according to his own 
testimony, that he would ineur the displeasure of those men with 
whom he was identified in the business relations referred to. 

Mr. Rice testified before the committee that he was interested in 
these transactions, and tells how he became interested. He says he 
and these gentlemen got possession of the Cairo and Fulton Railroad 
organization ; and they then made a contract with Mr. Denckla, of 
New York, or some one else—I think Mr. Denckla—whereby, in con- 
sideration of that contract, Mr. Denckla issved to them a sufficient 
amount of stock to control the company. You can readily see that 
this railroad organization was one in which White could not euforee 
his rights. He was compelled to depend upon the good faith of his 
associates. About this time, it seems from his testimgny, he was in- 
formed by some of my friends that any losses that he might sustain 
in the line of his duty, by being ignored by his associates, should be 
made good to him, and that he should not suffer on that account. 
Meanwhile his wife died, and he became dissatisfied with his posi- 
tion, and expressed himself upon several occasions as being desirous 
of resigning his office. 

Just preceding his resignation, in a conversation with Governor 
Hadley, the subject of his probable losses by reason of the additional 
displeasure of his associates in the railroad transaction, which would 
follow his resignation, was adverted to, and the amount fixed in which 
my friends were willing to indemnify him, viz, $5,000 in cash and 
twenty-five bonds of the Mississippi, Ouachita and Red River Railroad. 
This White swears positively was not in consideration of his resigna- 
tion, but, as before stated, on account of the losses that he expected to 
sustain, and did sustain, by the sacrifice of his interest in the Cairo and 
Fulton Railroad operation. White testities that his interest was the 
same as Mr. Rice’s, and Mr. Rice testifies that he received $40,000 for 
his interest. 

Now I will explain how I became connected with this transaction. 
After this conversation between Governor Hadley and White, I was 
informed by the former of its purport, and was thus cognizant of it, 
though not a party to it. The only conversation in relation to this 
matter between White and myself was, as he testifies, a passing re- 
mark made by me when I asked him if he had seen Hadley, and he 
replied that he had, and the conversation testified to by him which 
took place in New York some three months afterward. At this time 
he informed me that his associates in the railroad transaction had, as 
he had apprehended, entirely ignored his interests, and that he had no 
hope of obtaining justice at their hands. He then asked me if I 
thought that the agreement made between Hadley and himself would 
be carried out. I replied that I thought it would be, and that I would 
see Mr. Sickles, one of the parties to the transaction, and would let 
him know. I took a memorandum of his address, which was in Vir- 
ginia, and soon after saw Mr. Sickles about it. Mr. Sickles informed 
me that it was all right, and that he was ready to ferward to him the 
certificates of deposit. Not having the address of Mr. White with me 
at the time of this conversation with Mr. Sickles, he asked me to take 
the certificates and forward them to Mr. White, which I did, as testi- 
fied by him. 

Mr. SCOTY. I trust the Senator will not leave the impression that 
I called upen him. My question was to the Senator from lowa as to 
whether it was to be found in the testimony. I did not call on the 
Senator from Arkansas at all. 

Mr. WRIGHT. Mr. President, 1 had about concluded what I in- 
tended to say in reference to the matter now before the Senate. As I 
have suggested more than once, there are many other points that I 
should like to refer to, and would refer to under other circumstances. 

Mr. CLAYTON. I would like to ask the Senator from Iowa whether 
the testimony of Mr. Rice that I referred to did not corroborate the 
testimony of Mr. White. 

Mr. WRIGHT. There is no question about that. Mr. Rice corrobo- 
rates Mr. White as to his connection with that railroad transaction. 

I was about to say that if there be anything in connection with this 
testimony as to which any member of the Senate has doubt or wants 
information, I believe I can refer to it readily, and will very cheer- 
fully do so. 

I but repeat what I said at the time I commenced these remarks 
when I say that my impressions with reference to the election of Sen- 
ator CLAYTON have entirely changed. I feel that in view of the con- 
dition of affairs in Arkansas; in view of the plots and counterplots 
that there obtained ; in view of the state of society ; in view of the 
excitement that obtained at Little Rock during this election ; in view 
of the feelings that obtained between the members of the different 
factions, the meetings that were held from night to night on either 
side, the struggle there for the succession ; in view of Senator CLay- 
TON’s life up to that time; in view of his integrity and honor in 
maintaining his pledge to his friends; in view of the position that he 
occupied before that people ; in view of the manner in which he had 
discharged his duties as governor ; in view of the entire want of tes- 
timony here to show anything against him that would be proper to jus- 
tify action at our hands ; in view of what I am bound to believe were the 
false and unwarranted rumors with reference to this case ; in view of 
what I know will be the judgment of an enlightened public, and that they 
ought to hasten to give it, that justice may be done this man ; with no 
kind of feeling on the subject myseif, with only solieitude to discharge 
my duty here as a Senator, as ready as any other one todeclare him 
guilty if he should be so found, whether as a member of the commit- 
tee or a Senator upon this floor; in view of his life since he has been 
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a member of this body; in view of the evidence we have here of his 
integrity, and his unassuming deportment and manner; in view of 
the tidelity to principle and fidelity to everything that is right, so far 
as his conduct here shows; in view also of the cireumstances attend- 
ing this prosecution, the malice, the bitter feeling that seemed to urge 
iton; in view of the fact that he sought this investigation, and thus 
far has not seemed to do anything that should avoid it; in view 
of all these circumstances, and in view of the rights that he has as 
a citizen and the rights be has as a member of this body, and our duty 
as Senators, his colleagues, I submit that this testimony, largely made 
up as it is of hearsay, is wanting in almost every respect in every ele- 
ment that would make it competent testimony if we applied strict 
rulcs, and yet the committee were disposed to be exceedingly lenient to 
the prosecution, and inclined to give them every opportunity possible 
for the purpose of introducing testimony. In view of all these cireum- 
stances I leave the case, and I feel assured that Senators upon this floor, 
looking to duty alone, looking to the testimony alone, acting as judges, 
throwing aside once and forever all party or political considerations, 
can reach fairly but oue conclusion, and that is the conclusion an- 
nounced by the majority of the committee. 

Mr. CLAYTON. Before the honorable Senator takes his seat, I want 
to call his attention to one matter. I would like to ask him whether 
Mr. Sickles, whose testimony does not appear in this: book, but who 
did testify before the committee, did not swear that Mr. McConnell 
approached him with a proposition to pay him one or two hundred 
dollars if he would not testify in this case. 

Mr. WRIGHT. I supposed that McConnell was so essentially and 
effectually out of this case that I did not think of referring to what 
Sickles said of him. McConnell testifies that Sickles approached him 
and proposed to buy him to get him to go away, he was a man of so 
much importance. Sickles comes in and swears that he never thought 
of doing any such thing; that McConnell himself came to him and pro- 
posed that for a consideration he should get out of the city. McCon- 
nell! There is not anything left of him. 

Mr. NORWOOD. Mr. President, I dislike very much to detain the 
Senate any longer on this case ; but I cannot forego the opportunity of 
referring tosome of the remarks submitted by the Senator from Iowa. 
He has placed me in a position which I am not willing to occupy, and 
which I do not occupy. Before coming to that, however, I wi!l refer 
to the very pertinent question that was asked by the Senator from 
Pennsylvania, and I call the attention of the Senate to it particu- 
larly. ‘he question was asked as to whether the evidence discloses 
from whom the $5,000 and the $25,000 bonds came. The testimony is 
entirely silent, except that it came from Senator CLAYTON. 

Mr. CLAYTON. Allow me to interrupt the Senator. 

Mr. NORWOOD. With pleasure. 

Mr. CLAYTON. Does the testimony show that the money and the 
bonds came from me ? 

Mr. NORWOOD. Yes, sir. 

Mr. CLAYTON. Or does it show that I forwarded Mr. Sickles’s 
certificates of deposit, stating that he had deposited in a bank cer- 
tain amounts of money ? 

Mr. NORWOOD. Certainly, that is what I mean. I mean to say 
that the communication was directly between White and Senator 
CLayTon. There was no pretense that there was anybody indebted 
to White, and that Senator CLAYTON was simply the medium to trans- 
mit that amount; nothing of the kind. Let me call the attention 
of the Senate to the fact that Senator CLAYTON was examined upon 
this investigation under oath, and that he never pretended to deny a 
single statement that White made. He was represented by what were 
supposed to be learned counsel, honorable gentlemen that he had a 
pointed to the supreme bench in Arkansas, the honorable Chief Jus- 
tice John McClure, for one, and ex-Justice Thomas M. Bowen. One 
had beeu elected, the other the Senator had appointed chief justice ; 
and those counsel, skilled in the law, with these pregnant facts tes- 
tilied to by White and by other witnesses, placed their own client 
upon the stand and forewent the opportunity of asking him a single 
question as to the materiality of that testimony. He was silent when 
testifying under oath as to where this money came from. He did not 
pretend to deny a single allegation that White had made; and there 
is the bald, naked declaration of White uncontradicted, and, on the 
other hand, corroborated, that that money was sent to him by Gov- 
ernor CLayTON, and that the consideration of it was his resignation. 

Mr. CLAYTON. Mr. President—— 

The VICE-PRESIDENT. Does the Senator yield to the Senator 
from Arkansas? 

Mr. NORWOOD. I have no objection. 

Mr. CLAYTON. I know the Senator from Georgia does not wish to 
misrepresent me. 

Mr. NORWOOD. I do not, of course. 

Mr. CLAYTON. I do not deny White’s testimony. I do not at- 
tempt to impeach him. It is the Senator from Georgia who attempts 
to impeach this witness for the prosecution, when he says in his report 
that White’s conclusions are Sleene and impotent.” White does not 
say within the pages of this testimony anywhere, that I paid him 
that money. He does not say anywhere that he received it for his 
resignation ; but, on the contrary, he does say that he did not receive 
it for any such consideration. I defy any one to show anywhere in 
this testimony wherein I ever paid him one dollar in money or any 
other consideration. At the request of Mr. Sickles I forwarded to 
him the certificates of deposit, and that was all I had to do with it. 


The Senator says that I did not disprove that I farnished the money 
and the bonds alluded to. Why should I disprove that which wa, 
not charged or established by the testimony of any witness? The 
only doubt I have in my mind now is that I should deny it at this time. 
It was the place of the prosecution to establish the charges and not my 
place to prove a negative. 

If White testified falsely about the Cairo and Fulton transaction, 
and if he had not really been ignored by his associates, why did not 
Hodges, who he swears was one of the parties to it, and who was 
present as both prosecutor and witness in this investigation, testify 
to the contrary; and why was not Mr. Rice, who was another of the 
parties to this transaction, recalled ? 

If the prosecution desired to ascertain whether Sickles really did 
furnish the money and bonds, why did they not recail him, he having 
already testified in the case, and ask him where the money came 
from? Did they do that? No; they did not attempt to do it; and 
why? Ihave my own opinion why. I think ~ were tolerably 
anxious to have that little transaction covered up. They were parties 
to it. I think they had, perhaps, some of them, a faint idea that 
another investigation might be raised in this chamber. They were 
trenching upon dangerous ground. 

It was shown by the testimony of witnesses, and by Mr. Rice him- 
self, that the Cairo and Fulton transaction was one with which he was 
identified. He received $40,000 as his interest in it. The question of 
granting lands to that railroad was brought up before this body and 
voted upon while he was a member of it. He did net deny that he 
voted on that question. My own impression is that, if this report had 
been made before that gentleman left his seat, he would have been 
compelled to ask an investigation at your hands. But he is not here 
to defend himself. The allusions I have made to him arise from lis 
own testimony. 

Mr. MORRILL, of Vermont. Will the Senator from Arkansas allow 
me to ask him a question? 

Mr. CLAYTON. Yes, sir. 

Mr. MORRILL, of Vermont. I do not understand that the Senator 
from Arkansas was put upon his oath or gave any statement in rela- 
tion to these facts. He has of his own accord here made a statement 
in relation to Mr. Sickles. He states that he called upon him at New 
York and inquired of him whether he was ready to settle and adjust 
this matter with Mr. White. 

Mr. NORWOOD. White, not Sickles. 

Mr. MORRILL, of Vermont. I did not understand him to say that 
he did not contribute some part of this $5,000 or the bonds that were 
paid over. If he did mean to be so understood, then I did not under- 
stand him. I desire to know whether he intended to say that he did 
not contribute any part of that $5,000 or any part of the bonds ? 

Mr. CLAYTON. I do intend to say that. I have my own ideas 
where it came from, but it did not come from me, and I contributed 
no part of it at all, and if the Senator from Georgia desires, I wil! 
advance to the bar of the Senate and make oath to that effect. But, 
sir, I fear my oath would have but little weight with that Senator, judg- 
ing from the manner he has treated my sworn statement in his report. 

r. NORWOOD. There was one remark which fell from the lips 
of the Senator from Arkansas which I feel it my duty to notice. He 
speaks of the prosecution in this case. I hope he does not place me 
in that category. Iam not prosecuting, and have no desire to prose- 
cute the Senator. I would not hurt a hair of his head. I would not 
asperse him in the slightest degree. I am simply explaining this 
testimony ; and if I speak with zeal, I hope the Senator will not cou- 
sider that it is with any reference to him or personal to him, but it 
is owing to the manner in which I generally speak when I am in- 
terested in a question. 

The issue that I was upon, coming back to that, is this: that when 
the Senator from Arkansas was upon the stand, he did not then ex- 
plain that this money, which was represented by a check showing a 
deposit in New York, and these bonds, were not his property when he 
turned them over to White. He did not explain that any other _ 
son had contributed those to be paid to White. He did not explain 
that he was simply the agent, Sng Se the debtor to the 
creditor. He had the opportunity to do so. ere was the testimony, 
which showed that he had written a letter to White, had transmitted 
this money and these bonds, and yet it was left without explanation ; 
and that, too, in the face of the fact that it had been testified to by 
White that the identical amount of money, $5,000, and the identical 
bonds in amount, $25,000, and the identical railroad, the Mississippi, 
Ouachita and Red River Railroad, and first-mort, bonds, were 
the identical amounts and the identical bonds that been proposed 
by Hadley when he made the proposition to White to buy him off. 

It is said that there were other considerations that entered into 
this transaction; that it was not for White’s resignation. I have 
stated that it was for his resignation, and Mr. White, in his exam- 
ination-in-chief does not refer to any interest in any railroad as one 
of the considerations for accepting that money. More than that, 
the proposition was made by ey himself, representing Governor 
CLayTON, and I think the testimony shows, and I think that is con- 
clusive, from the fact that the proposition made by Hadley is carried 
out by Clayton. When Hadley was on the stand, and he was under 
examination as to what was the consideration for this proposition he 
made to White, what did he say ? 


Question. Is it your belief, from your knowledge of the circumstances surround- 
ing this transaction— 
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Referring to this proposition of White’s— 


from facts which you knew at the time, that he resigned his office solely to pro- 
duce harmony in the republican party ? 


ties. 


Mr. White goes on to state what his family difficulties were. His 
wife had died, aud he had been left with four small children ; but he 
does not say there was any other valuable consideration that entered 
into it—none whatever. Mr. Hadley, who makes the proposition, 
states on oath that, when he was negotiating with White, the only 
consideration that entered into it was for the harmony of the repub- 
lican party, and because Mr. White was in domestic trouble. And 
yet the new theory is suggested here that Mr. White was interested 
in railroads, and that this was paid in consideration of the interest 
he had in these railroads. 

The Senator from Arkansas says, if he had attempted to cover this 
up, why would he write the letter? Why would he not have allowed 
somebody else to write the letter? Why, Mr. President, I do not 
suppose the Senator from Arkansas wanted to reveal to others what 
his transaction with White had been. It was not necessary, in send- 
ing a certificate of deposit from Sickles, that Mr. Sickles should know 
it was going to be sent to White. Mr. Sickles would probably never 
know to whom that draft was to be sent, and the fact of sending a 
certificate of deposit in the name of Jackson E. Sickles shows that 
the intention of the parties was to wipe out their tracks. That fact 
of itself is pregnant with meaning. Then, when you couple it with 
the other facts I have just named, that Hadley denies that any such 
consideration entered into the contract, that the contract made by 
Hadley was carried out by Senator CLAYTON in amount and in bonds, 
that Senator CLAYTON, when on the stand, made no explanation as 
to where that money came from, that he never pretended that any- 
body else was interested in it, never said that he was transmitting 
it for anybody else, I say the testimony is absolutely overwhelming. 

The Senator from Arkansas speaks of some evidence that ought to 
be in this record. All I can say about that point is this: I wanted all 
the evidence printed; I believed it all pertinent; I believed that it 
ought to go to the country; that it indirectly and directly touched 
this case ; but it was not the judgment of the majority that it should 
be included, and. upon that I yielded, and a great deal of it was left 
out. There remains now the testimony of two witnesses that has not 
been printed and included in this volume, but which has not been re- 

jected as part of the evidence, and which remains in the committee- 
room for reference if it should become necessary in this discussion, and 
had I been able to enter upon this discussion in the manner and to the 
extent that I desired and intended, that testimony would have been 
here under review. 

One of these witnesses is Channcey Stoddard, a witness who went 
to Arkansas from New York during the pendency of that legislature, 
and upon his own testimony, after a two days’ examination, and upon 
an effort on-the part of the committee and every member of the com- 
mittee by every means and appliance we could bring to bear, except 
incarceration, for two hours in endeavoring to get him to answer a 
single question, we finally forced from that witness the confession 
that he had gone there and had contributed $40,000 for the purpose 
of getting a bill passed through that legislature ; and there is evi- 
dence going to show that the Re 
very large control over those bills. 
of the State to grant State aid. Here were the levee bills ard rail- 
road bills that all these parties were interested in. They had come 
down upon that State like a set of harpies and fixed their talons npon 
its vitals, and there they were fastened until they were glutted. There 
is much in this evidence that has not seen the light that I think is im- 
portant and would bear upon this case. [am making no reflection 
whatever upon the committee. I yielded my judgment to the majority 
as to a great deal of it ; but I insisted upon retaining the testimony of 
two witnesses, Chauncey Stoddard and George W. McLean, which is 
now held in reserve in the committee-room. 

But the honorable Senator from Iowa, when I referred him to Me- 
Connell, absolutely became irate that I should rely upon McConnell. 
He considers the testimony of McConnell absolutely worthless. Who 
is McConnell? Let the honorable Senator from Arkansas answer that 
question. McConnell went from Leavenworth, in Kansas, in 1868 or 
1869, with a letter of recommendation to the Senator from Arkansas 
whose case is now under investigation, and immediately that Sena- 
tor engaged him as his private secretary in his position as governor of 
that State. More than that, McConnell, from that time forth, became 
his advocate for election to the Senate. He wrote newspaper articles, 
he edited a paper, he wrote letters, he did everything within his intel- 
lectual power to advance the interests of Governor CLAYTON and to 
elect him to this body. Further than that, he was the intimate com- 
panion and associate of the Senator from Arkansas for nearly two 
years. Had not the Senator an opportunity to ascertain whether this 
was a man of truth and veracity? Does a man of his astuteness 
and his judgment of human naturg and his perceptions, require 
two years to ascertain whether an intimate associate is a man worthy 
of credit as a man of veracity? No, sir; this question of veracity 
never arose until McConnell became a witness against the Senator. 

Their intimate and confidential relations are shown by the fact 
that Senator CLayTon entered the room of McConnell in his ab- 
sence, when McConnell was unfortunately upon a drunken debauch, 
and there opened MceConnell's trank, with no witness except a man 
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he carried with him; that he there examined that trunk, and took 
from it papers, the contents of which and the secrets of which no 
McConnell tells 
us that they were political revelations which would injure the Sena- 
tor in this investigation. The Senator tells us that they were com- 
munications which he had tarned over to McConnell as his private 
secretary to answer, but which he had not answered. The question 
lies between them. Now, does it lie in the mouth of the Senator 
from Arkansas, or the mouth of the Senator from Iowa, to rise here 
and, upon the statement of parties who have a casual acquaintance 
with McConnell, to say that in the community where he lived he was 
not a man of good character for truth and veracity ; to impeach the 
character of McConnell, and to absolutely break down his testimony ? 

If any Senator will examine the evidence, he will fiud an intimate 
acquaintance on the part of McConnell with the business of Senator 
CLAYTON that probably no other human being on the face of the 
earth had. There is a circumstantiality, there is a particularity 
about it: and besides that, there is a corroboration from other wit- 
nesses and an absolute confirmation of much that he says that gives 
to the entire testimony of McConnell all the appearance of truth. I 
do not, therefore, discredit the witness MeConvell simply because 
these gentlemen did not think he was a man of truth and veracity. 
If he had not been in a position to ascertain all that he testities to, 
if he was not corroborated by the Senator from Arkansas himself in 
several of the statements that he makes, and corroborated by other 
witnesses of veracity and credibility, I would be willing to discard 
his evidence ; but I cannot do it under the circumstances of this case. 
Any one who was in that committee-room, and listened to MeCon- 
nell’s testimony, must have been satisfied that, though he was the 
subject of inebriation at times, while he was testifying he was calin, 
erllected, and sober, and had every appearance of a man who was 
telling the trath in every letter. 

But, Mr. President, I cannot go on further. 
for me to speak. 

Mr. CLAYTON. Mr. President, I shall oceupy but a very few mo- 
ments. The Senator from Georgia insists in his minority report that 
McConnell was my private secretary. I should like him to put his 
finger upon any testimony establishing that fact. On the contrary, I 
will take his own witness, McConnell, and prove to him that he is 
mistaken. Will that be good evidence in the Senator’s estimation ? 
I ask him to look at page 292. 

Mr. NORWOOD. I may not use the correct words. 

Mr. CLAYTON. Here is McConnell’s own testimony. 

Mr. NORWOOD. What does he say ? 

Mr. CLAYTON. He says that he was not, in so many words, 
from the testimony : 

Question. How long were you employed as a private secretary ¢ 
Answer. I really never was employed as a private secretary. 

That will be found on page 292. 

Mr. NORWOOD. I simply wish to call the Senator’s attention to 
one fact. I was not speaking of anybody who had testified in so many 
words that McConnell was the Senator’s private secretary ; but where 
McConnell was engaged and had the Senator’s letters to answer, and 
the Senator, then governor, turned over to him his private correspond- 
ence to answer, I want to know in what position he was standing ? 

Mr. CLAYTON. I never turned over any of my private correspond- 
ence to him to answer while I was governor. He never wrote a line 
for me when I was governor. There is a Senator on this floor whu 
can verify what I say. My private secretary was Mr. Barton, who 
testified before the committee. He was my private secretary from 
the time I became governor of the State until I vacated the execu- 
tive chair. MeConnell never occupied any position of confideuce 
toward me. The only time that he ever did any work for me at 
all was while I was here at the treaty session of the Senate. Hoe 
was then lying around here doing nothing, and being a very smart 
fellow indeed, I employed him to answer unimportant letters such 
as every Senator receives from his coustituents—letters that were not 
of sufficient importance for me to answer myself. I always make it 
a point to answer all letters addressed to me, and I would take those 
letters, and say to him, “Answer these, and say so and so.” He did 
some writing of that kind for me, until I found out that he was 
utterly unreliable in every respect, and then I turned him off, and 
after I turned him off he joined my enemies, and became the witness 
for these gentlemen. 

Mr. DORSEY. Will my colleague give way to me for one moment? 

Mr. CLAYTON. I will do so with great pleasure. 

Mr. DORSEY. Mr. President, inasmuch as the Senator from Geor- 
via seems to attach a great deal of importance to the testimony of 

fr. McConnell, I desire to bear witness to the character which he 
maintained and sustained during his sojourn in Arkansas. He has 
now left there. When he first came there, I believe he attached him- 
self to a paper in the northwestern part of the State as a contributor 
or local editor. 

Mr. NORWOOD. I should like to ask whether we are going to have 
witnesses testifying around the Senate here. We had two witnesses 
on the stand yesterday who were volunteers. I should like to know 
whether the Senate consider that this is a regular proceeding. 

Mr. DORSEY. I only desire to state the character that Mr. McCon- 
nell bere in the State of Arkansas. 

Mr. NORWOOD. The Senator is not on the stand in this case at «!!. 
We are now discussing the question on the testimony here submitted. 
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The VICE-PRESIDENT. The Senator from Arkansas is entitled 
to the floor. 

Mr. DORSEY. I think the reputation that Mr. McConnell sus- 
tained in Pennsylvania, according to the statement of the Senator 
from Pennsylvania, [Mr. Cameron,] he successfully maintained in 
Arkansas. To my personal knowledge, and from the general reputa- 
tion of the man in the State, he is known and has been known as a 
professional libeler, a wanton and vile slanderer; one of those kind 
of men who not only get drunk, but lie in the gutter and sleep in a 
station-house. That has been Mr. McConnell’s reputation, and I be- 
lieve that the testimony of Mr. McConnell would be impeached in 
any court of justice in our State. I do not believe his testimony is 
worthy of any credence whatever, and I believe his general reputa- 
tion in the State bears me out in making that statement. 

I will say furthermore a word in regard to the charge that he was 
the private secretary of Governor CLAYTON. I was not a partisan of 
my colleague at that time, nor indeed of these men who were prose- 
cuting him, and I am able therefore to speak without prejudice. Mr. 
McConnell’s connection with Senator CLayTon I believe was a forced 
one. I believe he did come down here about two years ago, and re- 
mained a short time with the Senator, but 1 think he was not em- 
ployed by SenatorCLayton. Indeed, I know he was not. I know he 
was not acting in the capacity of private secretary here then or at 
any prior time. I know that his connection with the Senator was 
entirely a forced one on the part of Mr. McConnell. He never at any 
time acted in the capacity of private secretary to Governor CLAYTON 
since I have lived in that State. 

Mr. CLAYTON. I donot know, Mr. President, that I need say much 
more. I only wish to state that McConnell was not my private sec- 
retary, and entertained no confidential relations to me whatever. To 
give an idea of the man, he admitted while on the stand, in regard to 
some transactions to which he testified, that he was so drunk when 
those transactions took place that he did not know what he was do- 
ing; and yet he came here and testified to transactions that took place 
while he was in that condition. According to his own testimony, he 
was sent to the poor-house of Pulaski County, after a long drunken 
spree, extending through some of the time when those things trans- 
pired and took place about which he was testifying. He was sent 
there in a condition of delirium tremens, to be cared for at the expense 
of the county. That man never occupied any confidential relations 
toward me; but he was a smart, shrewd, insinuating fellow, who 
fastened himself upon everybody with whom he came in contact. 
He was a man who was very efficient in business matters. He was 
just the man to go round and make propositions on his own hook for 
somebody else. While this election was taking place, nobody had 
any confideace in him; but men did not feel like kicking him ont. 
He came buzzing and talking around at that time, and then he comes 
before this committee and says, “ I told CLAYTON so and so; I went 
and talked to this man and said this, and went and told CLayTon.” 
I say to you, Senators, this whole transaction is of a piece; his testi- 
mony is utterly unreliable. Idid not think it necessary to deny what 
he testified to, after his conduct before the committee, and I am glad 
to say that the majority of the committee so understood him. 

Mr. NORWOOD. As the Senator appeals to MeConnell as a wit- 
ness as to the relation he bore to him, I will read the whole of the 
answer the Senator referred to; he only read one sentence : 

Question. How long wére you employed as his private secretary ? 

That is, secretary of Governor CLAYTON. 

Answer, I really was never employed as a private secretary ; that is, I never 
got regular compensation for it; [ used to do writing for him; wrote his letters 
for him, and fixed up speeches and had them sent to the papers, and so on. 

The VICE-PRESIDENT. Is the Senate ready for the question on 
the stone of the resolution? It will be again read. 

The chief clerk read as follows: 

Resolved, That the charges made and referred to a select committee of the Sen- 
ate at the last Congress for investigation, affecting the official character and con- 
duct of Hon. POWELL CLAYTON, are not sustained. 

Mr. DAVIS. I think we had better have the yeas aid nays on that 
resolution. It is a very important proposition. 

The yeas and nays were ordered. 

Mr. MORRILL, of Vermont. A single word. Ihave not been able 
to read this entire report so as to fully comprehend it. There is a 
sticking point in the case in relation to the payment of this money. 
Ido not propose to vote to convict a Senator of bribery where the 
fact is not proved, and especially where the Senator himself distinctly 
denies it, as he has done here on the floor; but it seems to me “ pass- 
ing strange” that on this vital point the Senator himself should have 
omitted to bring forward the proof that would have shown clearly 
his innocence in that respect. 

Mr. SAULSBURY. I wish to state, as I said yesterday, that I 
shall be unwilling to vote on this question, unwilling to vote either 
to declare that the Senator from Arkansas is innocent of the charges 
preferred against him, or to vote in such manner as to show any con- 
demnation on my part of the action of the Senator, until I have had 
an opportunity to examine the evidence and determine that question 
for myself. I am unwilling to vote upon the judgment of the majorit 
or the minority of the committee. I have been endeavoring to loo 
into the testimony, but I have not been able to examine it sufficiently 
to form an intelligent judgment as to how I ought to vote on this ques- 
tion. I therefore feel that it would be improper for me to cast a vote 
on this question, either in favor of the resolution or against it. There 





are some things in the testimony that I have seen which would lead 
me to the conclusion that there had been action on the part of the 
Senator from Arkansas that I would not be willing to indorse, and 
yet I am not prepared to say that, upon the whole testimony, I would 
be willing to condemn the action of the Senator. At any rate, I am 
not in a ition to-day, from the hasty examination I have been able 
to give this subject, to vote upon the resolution, and, therefore, when 
my name is called, I shall make no answer. 

Mr. McCREERY. Iam paired with the Senator from Pennsylvania 
[Mr. CAMERON] on this matter. I do not know how he would vote 
if he were present; but I have agreed with him that I would not 
vote. [Lau aed 

Mr. STEVENSON. I have had noopportunity to read this testimony, 
and therefore I have not formed any opinion. The charges are too 
serious afiecting a Senator, to say nothing of how far the character 
of the Senate is concerned, for me to vote upon a question where I 
have not had an opportunity to read the testimony. I have been 
engaged in another investigation which kept me from reading it. I 
have had no opportunity to look into it. Therefore, if I am in the 
Senate when the roll is called, I shall decline to vote. 

Mr. STOCKTON. I rise to say that I agree with the two gentle- 
men, on my left and right, who have asked to be excused from voting 
on this question, on the same ground. I have not been able to make 
up an opinion which would justify me in voting on a case where I sit 
as a judge. I was on the same committee with and was occupied in 
the same way as the Senator from Kentucky, after this volume of 
testimony was presented and during the time when I ought to have 
been examining this case. This testimony is a book of 407 pages. 
Last night, after the question was settled that this matter would come 
up to-day, I, with the assistance of a clerk, indexed this book of evi- 
dence, and I have had the index before me and attempted to make 
myself familiar with it. I can only say that it would take a week at 
least to put this testimony before a jury in a criminal case, and after 
that, if it was one of any importance involving character, as this 
case does, it would take a wed + sum it up; and here, beginning to 
examine the book last night late, I am asked to vote to-day as a jury- 
man or a jadge in reference to the character of a gentleman sitting 
in his seat in the Senate. I certainly am unwilling to vote that the 
charges are not proven, and I am much more averse to vote that they 
are proven, when I really have no knowledge on the subject. In such 
a case I think the Senate ought always to excuse Senators from vot- 
ing where we are called upon to act under the sanctity of our oaths 
as judges, where we make a statement to the Senate that we have 
been utterly unable to form a correct and sound judgment from 
want of familiarity with the facts. 

The question being taken by yeas and nays, resulted—yeas 33, nays 
6; as follows: 

YEAS—Messrs. Alcorn, Allison, Ames, Anthony, Boreman, Boutwell, Chandler, 
Conover, Cragin, Dorsey, Ferry of Connecticut, Ferry of Michigan, Frelinghuysen, 
Hitchcock, Howe, Ingal]s, Jones, Lewis, Logan, Mitchell, Morrill of Maine, Morton, 


Patterson, Pratt, Ramsey, Robertson, Sargent, Scott, Sherman, Stewart, West, Win- 
dom, and Wright—35. 

NA ¥S—Messrs. Cooper, Davis, Goldthwaite, Gordon, Merrimon, and Norwood—6. 

ABSENT—Messrs. Bayard, Bogy, Brownlow, Buckingham, Cameron, Carpenter, 
Casserly, Clayton, Conkling, Dennis, Edmunds, Fenton, Flanagan, Gilbert, Hamil- 
ton of Maryland, Hamilton of Texas, Hamlin, Johnston, Kelly, MeCreery, Morrill 
of Vermont, Oglesby, Ransom, Saulsbury, Schurz, Spencer, Sprague, Stevenson, 
Stockton, Sumner, Thurman, Tipton, and Wadleigh—33. 


So the resolution was agreed to. 

Mr. CASSERLY. I wish to state that the Senator from Delaware 
(Mr. BAYaRD] is detained at his house by illness to-day, and there- 
fore is not able to bethhere. I should like to say, in explanation of my 
failure to vote, that I wish to put it on the same ground as that upon 
which the Senator from Kentucky [Mr. Srevenson] placed his failure 
to vote—that I have not been able to examine this testimony to an 
extent sufficient to enable me to pass upon the character of a member 
of this body. 

Mr. THURMAN. [ask leave to say that I am in precisely the same 
category with my friend from California, and have not voted for that 


reason. 

Mr. RANSOM. For the reason assigned by the Senator from Cali- 
fornia, the Senator from Kentucky, and the Senator from Ohio, I have 
not voted in this case. 

Mr. KELLY. I have declined to vote for the same reason just 
stated by other Senators. I have not had time sufficient to examine 
the testimony in the case so as to vote understandingly. 

Mr. CARPENTER. I desire to join the democratic party on this 
point. That is my case precisely. [Laughter.] 

COMMITTEE SERVICE. 


Mr. STEWART. I move that the Vice-President be authorized 
to fill up the committees, and I desire to state that in making the 
committees it was understood there should be two places left for the 
Senator from Massachusetts, [Mr. BoUTWELL,] those which were not 
filled at the time the committees were formed. 

The PRESIDING OFFICER, (Mr. Ferry, of Michigan, in the chair.) 
The Senator from Nevada moves that the Vice-President be author- 
ized to fill the vacancies on the standing committees. 

The motion was agreed to. 


PAPERS WITHDRAWN. 
On motion of Mr. SCHURZ, it was 


Ordered, That Ambrose N. Dunn have leave to withdraw his petition and papers 
from the files of the Senate. 
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EX-SENATOR PATTERSON, OF NEW HAMPSHIRE. 


Mr. ANTHONY. I now move to take up the resolution which I 


offered the other day, and which was laid upon the table, in the case 
of Mr. Patterson, of New Hampshire. 

The motion was agreed to; and the Senate proceeded to consider 
the following resolution submitted by Mr. ANTHONY on the 14th in- 
stant : 

Whereas at the last session of the Senate a resolution was reported, from the 
select committee on evidence affecting certain members of the Senate, “ That 
James W. Patterson be, and he is hereby, expelled from his seat as a member of 
the Senate ;" and whereas it was manifestly impossible to consider this resolution 
at that session without serious detriment to the public business ; and whereas it is 
very questionable if it be competent for the Senate to consider the same after Mr. 
Patterson has ceased to be a member of the body: Therefore, 

Resolved, That the failure of the Senate to take the resolution into consideration 
is not to be interpreted as evidence of the approval or disapproval of the same. 

Resolved further, That Mr. Patterson have leave to make a statement, which 
shall be entered upon the journal of the Senate and published in the ConcREs- 


SIONAL RECORD. 

Mr. ANTHONY. I wish to amend the last resolution by striking 
out the words “entered upon the journal.” There is nothing in 
the journal that relates to this subject, and it would be manifestly 
improper to put upon the journai the explanation of a charge which 
has not been put upon it. : 

The VICE-PRESIDENT. The resolution will be so modified, and 
the resolution, as modified, will be read. 

, The chief clerk read the second resolution, as modified, as fol- 
OWS : 


And resolved further, That Mr. Patterson have leave to make a statement, 
which shall be published in the CONGRESSIONAL RECORD. 


Mr. BOREMAN. I do not really see any propriety in the second 
resolution. 

Mr. ANTHONY. I think the word “ file” suggested by the Senator 
from Wisconsin [Mr. CARPENTER] is better than “ make.” I will say 
“file a statement.” To “make a statement” would imply that it 
might be made before the Senate. 

The VICE-PRESIDENT. The resolution will be so modified. 

Mr. BOREMAN. Mr. Patterson is a private citizen. Anything that 
he may say ought not to go into this semi-oflicial paper, it seems to 
me. If Mr. Patterson sends a petition here, then of course, if it is 
read, it can go into the Recorp ; but to let him after we adjourn pub- 
lish a paper and put in it whatever he may please, and then insert it 
in this record of our proceedings, it seems to me is highly improper. 
1 cannot consent to it, for one. 

Mr. STEVENSON. It is well known that I asked the Senate to 
excuse me from serving on the committee which made the report in 
Mr. Patterson’s case. It was a very painful duty to the committee to 
ee upon charges affecting the character of any Senator. It may not 

ave been very ably performed; it was at least conscientiously done ; 

aud I have the satisfaction of knowing that the report was a unani- 

mous one. Ican have no personal feeling in this matter, but it occurs 
to me that the proposed action is a bad precedent; it is the inaugura- 
tion of a practice which mast be mischievous when carried out. Mr. 

Patterson is no longer a member of theSenate. He has the undoubted 

right to make any statement he pleases, reviewing the report of the 

committee in his case. He has already published the pamphlet [ex- 

hibiting a document] which I hold in my hand, in reply to the report 
of the committee. It isa respectful paper, and Ido not object. Why, 

then, this resolution? If the action proposed by the Senator from 
Rhode Island in his resolution means anything, it is designed to give 

the imprimatur of the Senate to this private pamphlet. It is a docu- 
ment which the committee have never seen until to-day. No copy 
has been furnished to them. It is a pamphlet which, from a cur- 

sory inspection of it, seems to be inaccurate in one or two of its 
statements of fact. Is it not an entire innovation upon the past 
history and usages of the Senate of the United States to give its 
consent to the publication by a private individual, no longer con- 
nected with this body, in the official paper of the Senate of a printed 
reply to an official report of a committee of the Senate, and that, 
too, without allowing the committee to see what such a paper con- 
tains? Mr. Patterson has the undoubted right to reply to the re- 
port of the committee which passed upon his case, as he had to call 
up that report for discussion and action before leaving the Senate. 
Not a member of that committee of investigation questions the right 
of Mr. Patterson to publish any criticism of their conclusions in his 
case. No resolution of the Senate is required to confer on him such 
aright. But has the Senate any mom to indorse such a paper with- 
out discussing the report? For one I protest against it. Such a prac- 
tice must wisn and ultimately tend to destroy the moral effect 
of all investigation. No Senator should ever consent to serve upon 
any committee of investigation if the Senate, after a report has been 
made, which has neither been acted upon nor discussed—during 
another Congress, and when the Senator whose official conduct was 
passed upon had ceased to be a Senator—shall, by a resolution of 
that new ey en allowed to prepare any reply which he may 
think proper to make to that report, and without submitting it to the 
committee, and without any knowledge of its contents by the Senate. 
publish it in the official paper of the Senate and as a part of its pro- 
ceedings. Who doubts that Mr. Patterson has a right to publish any- 
thing that he pleases, and to cast it broadcast over this land? Who 
questions his right to send his response pari passu with the report it- 
self before the country? 
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| Why this resolution, then? Clearly, as it seems, to give to this re- 


ply the impress of an official senatorial approval, to convey the im- 
pression that the committee possibly erred. Sir, I protest against 
such a usage, at the outset, as an innovation whose only intendment 
must be mischievous in its practice, and whose only object must be to 
weaken, if not destroy, all senatorial investigations. Better a thou- 
sand times let us discussthereport. All investigations of thischaracter 
impose painful duties that every Senator would gladly shun. You 
have the evidence of this fact by the earnest effort made by two mem- 
bers of this committee to avoid service thereon. The whole commit- 
tee would gladly have been excused. In obedience to your order they 
made this investigation, and as a result of their labors made a unan- 
lnous report. No member of that committee sought discussion or 
action upon that report in the few days of the session that remained 
after it was made, unless Mr. Patterson desired it. They were pre- 
pared to defend it then, and are prepared to defend it now. Nor have 
that committee any objection that Mr. Patterson should publish any 
reply to that report he desires. No member of the committee has any- 
thing but kind feelings and sympathy for Mr. Patterson. The commit- 
tee had no disposition to utter one word of what that report contained. 
They did not desire or shrink from a discussion of it during the last 
Congress nor do they during this. They were and are content to leave 
that to Mr. Patterson. If the Senator proposes to take any official ac- 
tion on that report, to express any opinion on the conclusions reached 
by the committee, then J insist it should be done in the only legiti- 
mate way known to parliamentary law, namely, a full discussion of 
the report. 

Mr. Patterson may publish any reply he pleases to that report. I 
deny the power of the Senate to make that private paper an official 
one by incorporating it in the official proceedings of the Senate. 
Neither the committee nor the Senate have had an opportunity to ex- 
amine the reply which Mr. Patterson might publish were this resolu- 
tion to pass. I protest earnestly against the resolution as propose‘l, 

Mr. ANTHONY. Mr. President, the Senator from Kentucky cet- 
tainly does not understand me, in offering this resolution, as intending 
to impugn in any respect the motives or the finding of the committee. 

Mr. STEVENSON. I did not understand the Senator from Rhode 
Island as intending it, but I must say to that Senator that as Mr. 
Patterson has the unquestioned right to publish any reply in answer 
te the report of the committee which he may desire, by way of 
refutation of its conclusions of law or fact, I can see no other ob- 
ject in this resolution than an indirect approval of that reply. Mr. 
Patterson has already done that which your resolution proposes to 
empower him to do. He possessed that right without any action 
of the Senate. I utterly protest against any expression of opinion, 
directly or indirectly, by the Senate as to the report or reply of 
Mr. Patterson, unless the whole subject is discussed. I would do Mr, 
Patterson any favor. I would be the last Senator in the chamber to 
refuse him any courtesy; but let it be done in order and under the 
sanction of parliamentary usage. 

Mr. ANTHONY. The object is this: Mr. Patterson, standing in his 
place on the closing day of the last session, asked, and I think be 
said if he had the right to use the word he would demand, the con- 
sideration of the resolution for his expulsion. It was said all over 
the Senate that it was impossible to consider the question at that 
time ; even if the whole of the remainder of the session could have 
been devoted to it, it would not have sufficed to give it a fair and 
proper consideration, and it could not be taken up ai all except at the 
sacrifice of all of the public business remaining undisposed of, which 
included some of the most important business of the session. Then 
it was said in various parts of the chamber that, if Mr. Patterson 
would waive his right to be heard at that time, at the special session 
of the Senate, to be held after the 4th of March, the subject should 
pass under the consideration of the Senate, and the Senate should 
record its judgment upon it. That wassaid by Senator after Senator, 
and no one objected to it ; no objection was made in my hearing, cer- 
tainly. 

Mr STEVENSON. Was not that in regard to the discussion of the 
report itself? 

Mr. ANTHONY. Well, the resolution is the substance of the report. 
I see as much as any Senator can see it, the difficulty of considering 
a question that relates to a man who has been a member of this body 
and is no longer a member; because if you can take up a resolution 
of this kind for the — of exculpating a Senator, you can of 
course for the purpose of inculpating him. One follows the other. 
And if you can do it the day after a man has ceased to be a mem- 
ber of the body, you can do it after any lapse of time as long as 
the man shall live, and there would be no end of the jurisdiction of 
the Senate. Nor, inasmuch as there is no record in the journal of 
the resolution, can we take this question up for the purpose of cor- 
recting the record, as has been sometimes done; in one instance a 
record was expunged. At the same time there is something, I think, 
due to a man who has been a member of this body, who has been 
charged with the gravest possible crime, affecting more than bis life— 
affecting his honor, affecting the name that he leaves to his children. 
Something is due to him, especially when he has waived his right to 
be heard, upon the unanimous assurance of the Senate that at the then 
coming session the matter should be considered. 

I do not know in what way it ought to be done. I see all the diffi- 
culties that the Senator from Kentucky raises ; but, at the same time, 
I think that something is due not only to a gentleman who has been 
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a Senator, but to the promise that the Senate at the last session made 
to him. If any other proper way can be devised, I am quite content 
to accept it; but I certainly think, after what was said upon all sides 
of the chamber without a dissenting voice, that in some way or other 
he has a right to have a hearing. And I say this: I am sure the Sen- 
ator from Kentucky will not misunderstand me as impugning in any 
way the report of the committee, because I know that the report 
which the committee made was the most painful duty that the Sena- 
tors upon it ever discharged; nor have cone doubt that they dis- 
charged it in the most conscientious manner. 

Mr. STEVENSON. May I ask the honorable Senator from Rhode 
Island whether Mr. Patterson has not already published a pamphlet 
of forty-five pages criticising and replying to this report of the com- 
mitteo ? 

Mr. ANTHONY. Mr. Patterson gave me the pamphlet which he in- 
tended to place before the Senate to put in the CONGRESSIONAL RECORD, 
as his reply, in case permission was given him to do so. Manifestly 
he must have prepared that in advance, because the resolution does 
not come up until now as the session is about to close. I have not read 
this pamphlet, although two passages have been pointed out to me 
which I should certainly have advised Mr. Patterson, if he had con- 
sulted me, to leave out; and there may be others. 

Mr. STEVENSON. Now, Mr. President, one single word and I am 
done. I never understood that any proposition was ever submitted 
to the Senate such as is couched in the resolutions proposed by the hon- 

-orable Senator from Rhode Island. I did understand that Mr. Patter- 
son asked that the Senate should take up this report and consider it. 
i neither consenied nor did LI object. I considered then what I con- 
sider now, that the Senate would have no jurisdiction to act on the 
report after the expiration of the Congress and after Mr. Patterson 
had gone out of the Senate. I had no objection to a consideration of 
the report at that time, if Mr. Patterson and his friends had desired, 
or at any future time. I did not believe then nor do I now believe that 
the Senate possess any jurisdiction to act on this report now. They 
may discuss it, and I do not object to it. If the Senator will propose 
a consideration of the report, now or hereafter, I will not object. I 
was ready to defend that report when it was presented; { am ready 
now, aud I have been ready from the moment it was agreed upon. If 
Mr. Patterson can satisfactorily explain it or show the conclusions of 
the committee are erroneous, no heart in this chamber would rejoice 
more sincerely than my own. 

Mr. ANTHONY. Will the Senator allow me to ask him a question 
for information? I certainly do it in the most candid spirit. What 
did the Senator from Kentucky understand Mr. Patterson to ask and 
the Senate to agree to do? 

Mr. STEVENSON. To take up the report of the committee and 
discuss its propositions of law and fact, and then if possible to have 
a vote on the resolution accompanying it. That is precisely what I 
understood, and that is what I think a reference to the Congressional 
Globe will show was all that Mr. Patterson asked or desired. 1 have 
not looked at the Globe, but I think an examination will show that 
what I have stated was ajl that Mr. Patterson intimated as desired 
by him. If I had believed that Mr. Patterson would have asked us 
to publish by the authority of the Senate any reply which he might 
prepare to that report, I should have instantly risen in my place at 
that time and distinctly opposed it as beyond the power of the Sen- 
ate and wholly unwarranted by any usage known to parliamentary 
law. Yet I would willingly and cheerfully yield to Mr. Patterson, 
either at that time or now, a full discussion of the report and testi- 
mony on which it was founded. 

Mr. ANTHONY. The Senator from Kentucky is a lawyer and a par- 
liamentarian. Does he think that we have jurisdiction—that we can 
take up that resolution and discuss it now ? 

Mr. STEVENSON. Ido not say you have jurisdiction to act on the 
report, but I say _ have as much jurisdiction to take it up and 
discuss it—I think a great deal more—as you have to give official 
authority to Mr. Patterson in his present private individual capacity 
to publish his reply, and publish it as a part of your proceedings, in 
the official register, without submitting it to the Senate and without 
any knowledge by the committee what it is to contain. 

Mr. ANTHONY. Did we not agree to do that? 

Mr. STEVENSON. Never. No, Mr. President, I repeat, never. 
My friend on my left [Mr. THURMAN] is looking now over the Globe, 
which is the highest authority as to what did occur and is the best 
proof of what was agreed on. I confidently vouch that record to sus- 
tain my remembrance as to what Mr. Patterson on that occasion asked, 
and what was agreed upon. My recollection is that Mr. Patterson 
rose and said that he regretted greatly that the report in his case could 
not have been earlier considered ; he desired it to be taken up then; he 
asked that it might be fully discussed at that time. The Senator 
from Wisconsin, | Mr. CARPENTER,] I think, or ‘some other Senator, 
said it was evident that the want of time would prevent a considera- 
tion and discussion of the report, but it might be discussed here- 
after, although no action could be had by a new Congress. Mr. Pat- 
terson said he would not yield his right to have the report taken up 
and discussed then, unless he could have some assurance that it should 
be discussed at the extra session of the new and approaching Con- 
gress. To this there seemed to be a silent acquiescence, after some 
remarks from one or two Senators. 

Mr. ANTHONY. My recollection‘ does not differ materially from 
that of the Senator from Kentucky. We agreed to do a thing which 


he and I think we have no right todo. I do not think we have any 
more right to discuss that resolution to expel the late Senator from 
New Hampshire than we have to discuss a resolution to expel the 
remotest of his predecessors who is now living. We unanimously 
agreed to do—there was not a dissenting voice—what it appears upon 
reflection we have no right todo. What are we todo now? Is he 
to be dismissed without a hearing ? 

Mr. STEVENSON. He has already been heard. 

Mr. ANTHONY. How? 

Mr. STEVENSON. He has already published his printed reply to 
the report, in a pamphlet of eee pages, and scattered it broad- 
cast, I presume, though I do not know it. I see a copy before me. [ 
do not object to that. 

Mr. ANTHONY. I think that is not so. I think this pamphlet he 
prepared with the intention of placing it before the Senate, and after 
being placed before the Senate to put it in the hands of Senators. [ 
do not think there was any impropriety in that. There are two pas- 
sages, as I said, that have been pointed out to me in the pamphlet that 
I think are in bad taste and are somewhat a reflection upon the com- 
mittee. 

Mr. STEVENSON. Does the Senator from Rhode Island think that 
it is proper for the Senate to give its indorsement to a printed pam- 
phlet that neither the Senate nor the committee have had any oppor- 
tunity to see or examine, and publish it officially among our proceed- 
ings? Iam sure every member of the committee will agree that this 
reply of Mr. Patterson contains one or two inaccuracies—I will not 
say intentional misstatements of the fact, but which are, neverthe- 
less, inaccuracies of fact. 

Mr. ANTHONY. Mr. President, does the Senator from Kentucky 
mean to say that he indorses everything in the Congressional Globe? 
Heaven help meif I thought I had to do that! Do we indorse a thing 
by allowing him to make a statement in the Globe or the CONGREs- 
SIONAL RecoRD ? 

Mr. STEVENSON. What is the object of the Senator’s resolution ? 
Mr. Patterson has a right to publish everything he pleases. He has 
a right to controvert this report, and he has a y done so in his 
printed pamphlet. Now, why should the Senate, without discussion, 
give it a quasi official indorsement? I deny the power of the Senate 
to doit. Let us do either one thing or the other. Let both sides be 
heard on the report, let the world know what the report contains, 
and let the committee in support of the report state its conclusions 
of law and its conclusions of fact, and then let the friends of Mr. 
Patterson disprove them in fair and free debate. Either do that or 
permit Mr. Patterson’s reply to be circulated with the report of the 
committee, which has not been published in the Globe. 

Mr. ANTHONY. Does the Senator from Kentucky mean to say that 
we give a quasi indorsement to a statement which it is perfectly well 


known we have not read when we authorize it to be published? I 


see no indorsement in that, whatever. 

Mr. SCOTT. Mr. President, I feel impelled as a member of this 
committee to say a few words about this resolution. 

There is no doubt, as the Senator from Rhode Island has said, that 
we have no power to take up and consider and pass or reject the res- 
olution which was reported by the committee. The person to whom 
it relates has passed beyond our jurisdiction. But recalling what 
occurred upon one of the closing evenings of the session, we all re- 
member that if the Senator from New Hampshire had retained the 
floor when he had it in his possession upon a question of privilege, 
he would undoubtedly have made a statement very similar to that 
which is now placed before us as his intended statement to be filed. 
If he had made it at that time, I suppose that neither the Senator 
from Kentucky nor any other member of the committee would have 
felt justified in taking up the time of the Senate at that juncture in 
replying to that statement. I concurred in the report of the com- 
mittee with him. I feel from a casual glance at this answer, or, as it 
is called, “Observations on the report of the committee,” that the 
report of the committee and these “observations” may well stand to- 
gether before a discriminating public. There are statements in these 
“observations” which, as the Senator from Rhode Island observes, 
are in bad taste. Ithink I marked them myself when they were sub- 
mitted to me a few moments ago. There is certainly one misstate- 
ment of fact which I cannot permit to pass without calling attention 
to it. 

One of the strong features of the — was based upon what the 
committee deemed a witbholding of afact,and then in the possession 
of Mr. Patterson. Certain obscure words in his statement are now 
relied upon as intended to convey to the committee the information 
which he then had, and they doubtless were intelligible to him, but 
they only became intelligible to the committee when it was startled 
by the revelation of what they actually meant. There is a misstate- 
ment as to that in these “observations.” 

But now, Mr. President, comes the question, shall we deny to this 
man the opportunity of placing his statement in the Recorp? That 
is all there is of it. I find that it comes in the nature of a petition. 
He says : 

The Senate cannot refuse to any citizen of the United States the privilege of 
memorializing them in reference to action of the Senate prejudicial to his 


proposed : 
interests or to his reputation. They cannot do less in favor of one of their late 
colleagues, a retiring Senator. 


Now, sir, if this petition were read in the Senate, there are doubtless 
several passages in it which would not be perhaps deemed altogether 
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respectful to a committee of the body, but I let that pass. As I have | 


already said, I am content that the facts reported by the committee, 
with their report, shall be taken and scanned, together with these 
“ observations,” and let the public form their judgment. 

I do not agree to another statement in these “ observations,” that 
the remark of the Senator from Maine, the chairman of the committee, 
(Mr. MORRILL, ] saying that the committee did not deem themselves 
prosecutors, was to be taken as evidence that they thought perhaps 
they had committed a mistake in making the report. From such a 
remark as that I must most emphatically dissent. I do not know 
whether the chairman of the committee intended it as evidence on 
his part of such a state of mind or not, but I think not. He may 
deny for himself on that subject. 

But, sir, still the question comes back. Here was a Senator, an 
associate for six years, @ man upon whom we all looked as one of 
pure life and spotless reputation, who, tracing him from the beginnin 
of this unfortunate transaction down to its close, simply e ibited 
what many other men have also exhibited in their lives: first, a 

ielding toa desire for gain; secondly, when that desire involved him 
in what was probably not altogether a defensible transaction, a con- 
cealment; thirdly, a prevarication when called upon to explain before 
the public; and, lastly, saying nothing all the time of motive, a 
failure, as the committee believed, to disclose an important fact that 
was known to him and one other person only, to nobody else, and 
which was not developed in its full meaning until that other person 
was called and revealed it. Thatis all. Here is the fatal mistake 
which mars and blots a well-spent life—so marred it and so blotted 
it that this committee was brought to the painful necessity of bring- 
ing in the resolution which it did bring in. Now this man comes 
and he says, “I petition the Senate to put my answer to this report 
upon your record.” Now, sir, as firmly convinced as I was of the 
justice of the report, I cannot find it in my heart to deny him this 
poor privilege, if it be no infraction of the rules of the Senate. 

Mr. STEVENSON. Will the Senator from Pennsylvania allow me 
to say that our report is not on this record? Our report is among the 
loose documents of the Capitol. If Mr. Patterson desires to have his 
response published with our report, I have not the least objection. 

Mr. SCOTT. It is a very pertinent suggestion ; let them both go 
together in the Recorp. It isavery good suggestion, and I am glad 
the Senator from Kentucky has made it. I hope with that sugges- 
tion the whole subject may be disposed of, and let the report and 
these “ observations,” with what we have seen proper to say about 
them, go into the RecorpD together. 

Mr. STOCKTON, a President, the Senate will remember—— 

Mr. SCOTT. Thefe is one other suggestion which I propose to 
make before I yield the floor. The resolutions of the Senator from 
Rhode Island contain one which states that the failure to act upon 
the report shall not be considered either an approval or disapproval 
of the report of the committee. Now, I submit that if that resolu- 
tion is left out Ss and Mr. Patterson is permitted to file 
his statement, and the report and statement go together, we shall 
go just as far in saying what the Senate has or has not done as if we 

ass it. 

7 Mr. ANTHONY. Iam quite content with that. I merely wanted 
to carry out, so far as it was ible for us to do so, the agreement 
which was made with the Senator from New Hampshire before the 
4th of March. I agree that it is not within our jurisdiction to do 
what it was then thoroughly understood we should do. Now, I want 
to come as near to it as we fairly can. I am quite content with the 
amendment which the Senator from Pennsylvania suggests. 

Mr. STOCKTON. Mr. President—— 

Mr. STEVENSON. Will the Senator from New Jersey just let me 
bring the facts before the Senate? I read from the Globe of the 12th 
of > hed which contains the proceedings of the last night of the 
recent session : 

EXPULSION OF SENATOR PATTERSON. 


Mr. PATTERSON. I rise to a question of privilege. Mr. President, I was 
unfortunately absent on Saturday, when the Senator from Maine, {Mr. Morr1.t,]} 
chairmain of the select commi called up a report which he had previously 
made to the Senate, or I should have asked for the consideration of the subject at 
that I now, notwithstanding the press of business, feel it my duty and my 
—— to ask that the —- may be taken up and considered. 

The PRESIDING OFFICER, (ir. EDMUNDS in the chair.) The Senator from 
New Hampshire moves that the report of the select committee upon certain charges 
st the Senator from New Ham be now taken up for consideration. 

. CARPENTER. It is perfectly evident that at this time in the night and at 
this day in ths session, it is utterly impossible to take up that report and to discuss 
Sone e sueres SS aes See Now See hire on the one hand and to 


on the other. We are so with business that it is impossible 
for anybody to examine the testimon en so as to form a agent upon the 
case. At the same time every Senator must feel the deepes ef at the situation 


t 
fixed by having this matter called to our attention in 
grief with which we deny to the Senator his 


isu us. 

Now, I desire to pagent te tet Senator and to the Senate that although after 
the 4th of from New Hampshire will no longer be a member of 
will have no tion over him for any purpose, yet 
Senate will always have je over the subject, and after the 4th of 

convene here in executive session, that matter in some form, for 

by the introduction of a resolution which will bring the matter to the 

of the be , and the calm deliberation and judgment 

of the testimony and the reports, can be had. 
This will be eating the committee fairly, and will do justice to the name and the 


reputation of the from New , and I trust that course will be 
pursned, and that he will not press the on further. I am sure, at least I feel 
very sure, that no Senator after the 4th of March would hesitate for one moment to 


can 


have s' 
ask to 
I have seen in the newspapers. 
testimony or the report. 


have been here longer than myself. 
should be investigated within the eleven hours and a half that remain of this 


session, a considerable portion of which belongs and all of which is due to busi- 
ness of the utmost im 









proceed to the consideration of the report, and give it a thorough and careful ex- 
amination. 

_Mr. PATTERSON. Mr. President, I should be very glad indeed if there were 
time to enter into a full discussion of this question. All I want isa full and fair 
hearing of this whole question before the Senate. I know there is a preasrre at 
this time of the public business. If I could be assured that the subject could be 
brought up and fully discussed in the executive session, I would not press the 
matter at this time. I shall not be here then. This resolution will not be legiti- 
mately before that Congress. If there is any way in which it can be brought up 
then, which the Senator can devise, I should acquiesce in his suggestion. 

Mr. HAMLIN. It may be true that after the 4th of March there would be no 
legal obligation imposed upon the Senate which would compel them to consider 
and to express an opinion upon this subject; but I feel confident that from the 
peculiar condition in which the Senate is now placed, the pressure of great prbdlic 
questions upon it, and the period of time being so short, as the Senator from Wis- 
consin has said, it would be utterly impensliole to discuss this question in a man- 
ner due both to the committee which reported and to the Senator and to the Senate 
itself. I feel very confident that there is that higher obiigation, that sense of jus- 
tice in the bosom of every Senator which would insure an expression of opinion 
on this subject, and if upon a careful consideration the Senate should come to the 
conclusion that such a resolution as the committee have reported ought not to pass, 
they would say so. It could not operate as it would if it were to pass now, but we 

give a candid opinion upon what we think are the merits of the case so far as 
it relates to the Senator ; and it does seem to me that the resolution suggested by 


the Senator from Wisconsin ought to be concurred in by the Senate, and I hope 
there will be a general acquiescence in it, from which we shall understand that 


Senators will be willing to give an opinion upon this subject after this session shall 
have dissolved. 


Mr. ANTHONY. I quite agree with what has been said by the Senators who 
ken. For myself, if this question was brought to a vote I should have to 
excused from voting. I have no information on the subject except what 

It has been utterly im ible for me to read the 
‘he same is true, I am sure, of every other Senator here. 
We have been pressed with business during the last fortnight as we never were 
before since I have been a member of this body, and there are but few here who 


It is physically impossible that this subject 


rtance to the country. 


I was glad to hear the Senator from Maine, whose experience is so great, and 


whose knowledge of parliamentary law is so large, state that he thought that by 
resolution or memorial, in some way, this subject could be investigated and could 


be brought to our consideration and discussed and decided after the 4th of March. 


That is due to the Senator who is charge’; it is due to the Senate and to tho 


country ; and I am very glad to find th:: in his judgment it is practicable ; bub 


Mr. THURMAN. I thin 


whether it be or not, it is a physical impessibility to entertain this oe now. 


this matter may be considered after this session, 


although it would be a very singular proceeding. This particular resolution must 
of course die with the session and the senatorial term of the gentleman who is 
implicated ; but still I think it is not beyond our powers to consider the subject 
afterward. A celebrated resolution, known as the “expungin 


resolution,” was 
assed in this body, and an equally celebrated expunging resolution was passed 
»y the House of Commons in England, after the subject-matter had long been buried. 
I think, therefore, it is not incompetent for us to consider the subject Kereafter. 

If the Senator from New Hampshire desires this matter to be taken up now for 
the purpose of addressing the Senate upon it, late as it is at night, and late as it is 
in the session, I shall vote to take it mp, in order to afford him that opportunity. 
If he asks to take it up with a view of having a decision upon the resolution, then 
what has been said is undoubtedly true ; I do not suppose there are a dozen mem- 
bers of the Senate, perhaps not half a dozen, who have read the testimony upon 
which they would have to vote. The consequence would, therefore, be that if 
they were compelled to vote on the resolution, they would be compelled to do as 
they do in other cases, vote upon the report of the committee ; they could do noth- 
ing but follow their committee, and the vote would therefore be a foregone con- 
clusion. That would not be just to the Senate; it would not be just to the Sena- 
tor, and therefore I concur with those Senators who have said there is no time to 
consider this subject now and vote upon it; but if the Senator from New Hamp- 
shire desires it to be taken up in order to enable him to address the Senate, I shail 
cheerfully vote for that motion. 

Mr. PATTERSON. Ido not expect to adéress the Senate at any length ; in- 
deed, I do not care to address the eh at allon this subject. Iam willing to 
leave the matter, with the statement which I have made and the testimony which 
I have given, to my friends in the Senate. What I want is a fair and full discus- 
sion of the whole —— as it stands in the testimony, and if I can rely upon the 
assurances which I have had from Senators, that this matter shall have fair and full 
consideration at the executive session of the Senate, I am willing to leave it there. 

Mr. MORRILL, of Maine. I desire to correct a misapprehension into which the 
Senator from New Hampshire seems to have fallen, that on Saturday last in his 
absence I had called up the report of the committee in this case. I had no purpose 
of giving such an impression either to the Senate or to the country, and Iam quite 
sure I did not. Ididcall the attention of the Senate to the fact that the committee 
had made a report in this case, and distinctly stated that so far as the committee 
was conumual havtne called the attention of the Senate to the subject-matter, it 
would wait its action, and consider that it had performed its duty in so waiting. 

One word more. My honorable friend from Wisconsin in his remarks, to which I 
take no exception, says that this may be considered elsewhere where justice may be 
done tothe Senator and to the committee. While I take no exception to that, 1 
wish to say that the committee do not feel that they are a party in - sense what- 
ever to this transaction. Having performed a duty, they leave it, without the feel- 
ing of a prosecutor or a party, in the hands of the Senate. 

ith these remarks, Mr. sident, I have no occasion to say anything in regard 
to what has taken place in our presence here and at the present time. It does not 
occur to me that for myself or on the part of the committee I have any observation 
to make upon that subject, but await the action of the Senate in the future as lt 
have in the Bo 

Mr. PATTERSON. : In view of all that has been said, and the assurance which I 
have received that this matter shall have consideration in the future, I withdraw 
my motion. 

The PRESIDING OFFICER. After the understanding which has been had the 
Senator from New Hampshire withdraws his motion. 


The Senator from Rhode Island will perceive that this whole de- 
bate points and the whole implied consent refers to the considera- 
tion of the report and the testimony. Now, Ido not wish to inter- 

any objection to any act which will relieve Mr. Patterson. God 
orbid! I only desire to say that, as this report is not upon the record, 
I do not think his speech —s to be put in the Globe; but if the 
Senator will propose to let Mr. Patterson’s statement or observations 
be bound up with our report, I shall not only cordially acquiesce in it, 
but I shall cheerfully hope that that privilege would be accorded to 


him. 
Mr. STOCKTON and Mr. ALCORN addressed the Chair. 
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The VICE-PRESIDENT. The Senator from Mississippi. 


Mr. ALCORN. I simply rise to remark that I will not vote for this | 


resolution in the form in which it has been read to the Senate; and 
my reasons are briefly 

Mr. CONKLING. If the Senator from Mississippi will pardon me, 
I beg to interpose to remind the Chair that the Senator from New 
Jersey had the floor, and yielded it for a moment to the Senator from 
Kentucky. 

The VICE-PRESIDENT. The Chair was not aware of that fact. 
The Senator from New Jersey, then, is entitled to the floor. 

Mr. STOCKTON. Ido not wish to interrupt the Senator from Mis- 
sissippi, and I will not claim the floor till after he concludes. 

Mr. ALCORN. Iam not at all inclined to press. my right to the 
floor, for I care not to hold it; but I am very much obliged to my 
friend from New York for the interest he takes in seeing that I do 
not violate the courtesies of the Senate. 

Mr. CONKLING. The Senator quite misconceives me. I ventured 
to remind the Chair, not the Senator from Mississippi, of the fact. It 
was quite right for him to address the Chair, but I ventured to re- 
mind the Chair that the Senator from New Jersey had the floor. I 
hope the Senator from Mississippi does not suppose I intended any 
discourtesy to him. 

Mr. STOCKTON. I must rise to correct a misapprehension of the 
Senator from Mississippi. I thought I had the floor three times, be- 
ing a member of this committee, but the Chair did not recognize me 
until the last time, when the Chair did. Then another member of the 
committee behind me wished to read what occurred in the Senate 
on a former occasion, and I sat down to allow him to doso. When 
he concluded, the Senator from Mississippi was recognized, though 
Ido not think he rose earlier than I did. I felt that the Chair was 
doing me an injustice, and I turned around and made a remark which 
induced the Senator from New York to make his remark. I think the 
Senator from New York is not at all to blame in the matter. 

The VICE-PRESIDENT. The Chair will state to the Senator from 
New Jersey that he supposed that Senator had yielded the floor. The 
Chair had no intention to do him wrong. 

Mr. ALCORN. As I am afraid, Mr. President, that while we are 
discussing the question of courtesy some other person will obtain the 
floor, I will say what I intended to say; it was only a word. 

I will not vote for this resolution, for the reason that it gives Mr. 
Patterson, who is not a member of this body, and who is not respon- 
sible to this body, a carte blanche to write for publication in the Con- 
GRESSIONAL RECORD just what he sees properto write. He may place 
this pamphlet there; he may place any other document there or any 
other writing that he chooses. I would accord to a Senator the oppor- 
tunity of writing a report and placing it in the Recorp; and why? 
Because he is responsible to the Senate. The Senate can hold him 
responsible for what he might write. But Mr. Patterson is not a 
member of this body. I have no idea that he would abuse the privi- 
lege, but he might abuse it if he chose to do so; he might write that 
which would be discourteous to the Senate, that which would be dis- 
courteous to the committee, and reflect upon the committee. I re- 
peat, I have no idea that he would do so, but I will not, by my vote, 
open the opportunity to anybody to do that; and before I would vote 
for his reply to the committee being placed in the CONGRESSIONAL 
Recorp I would either have to know its contents, from having read 
it, or be informed of those contents from some person who indorsed 
it or was acquainted with it. Now, if the Senator from Rhode Island 
will rise in his place and present the pamphlet as a publication which 
be desires to go upon the record, indorsing it as not discourteous to 
the Senate, but as a document proper to be placed in the Recorp, I 
will vote for that. 

Mr. ANTHONY. I cannot indorse a pamphlet I have not read. I 
offered this resolution ten daysago. I had not seen this pamphlet at 
that time, and I have not read it now. ; 

Mr. ALCORN. I understand that, and I simply say that for the 
very reason that the honorable Senator cannot indorse this pamphlet 
and has not read it. I have not read it. I know_no person who has 
read it. I will not vote to admit it. 

Mr. ANTHONY. But certainly the Senator from Mississippi does 
not understand that by authorizing the publication of a statement, 
under a man’s signature, in the CONGRESSIONAL RECORD, we thereby 
indorse what he says. 

Mr. ALCORN. By no means; I make no such point; but I do un- 
derstand that when the Senate, by resolution, authorize Mr. Patter- 
son or any other man to make a statement in the CONGRESSIONAL 
RecorpD, it is with him to make just such a statement as he chooses 
to make, and that statement may be disrespectful to the committee, 
a retlection upon the committee, and disrespectful to the Senate it- 
self, and the Senate has no means of righting itself. I propose to 
give no such privilege. I propose to allow no person to write up the 
minutes of the court unless the court itself inspects the minutes. 

Mr. ANTHONY. I appreciate that difficulty, and I stated it in the 
beginning; but I think the Senators who find insuperable objections 
to the resolution which I propose are bound to show in what other 
Way We may carry out the agreement which the Senator from Kentucky 
read from the Globe; and if it can be done in any other way better 
than this, it will be equally agreeable to me. 

Mr. ALCORN. So far as the agreement is concerned, I trust I 
shall not be wanting in endeavors to extend to Mr. Patterson what- 
ever opportunity there may be to place himself upon the record; but 
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I was not a party to any such agreement, and I deny the author- 
ity of Senators to bind me by any colloquial conversation that may 
occur between gentlemen as to what the understanding is. When- 
ever the Chair propounds a question to the Senate, and asks whether 
universal consent is given, I feel that I am bound by that—the Sen- 
ate is bound by that; but I am not bound by any colloquy that may 
occur, and by agreements that are frequently made among Senators 
who agree among themselves that they will do certain things, and 
then imagine that the whole Senate is bound thereby. I dissent from 
that doctrine. 

Now, to state my point again, I will not vote to give to any man 
who is not responsible to this body the opportunity of writing in the 
records of this body anything he pleases. 

Mr. STOCKTON. Mr. President, there was a very pretty little no- 
tion, I recollect very well, giving me a great deal of pleasure when [ 
was a young man, and which you will all recollect, that when two 
people opened their mouths at the same time to say the same thing, 
and discovered it, if they would make a wish the angels would grant 
it. The Senator from Mississippi rose to say precisely what I. have 
been trying to get a chance for the last ten minutes to say. I sought 
the floor simply to call the attention of the Senate to the fact that 
they were authorizing a publication, under the seal and sanction of 
the Senate, at the expense of the Government, not one word of which 
had they ever seen. 

The idea that a pamphlet had already been published by Mr. Pat- 
terson never occurred to me. I had never seen it. The first sugges- 
tion was that of the Senator from Rhode Island. Then I found the 
Senator from Pennsylvania, a member of the committee, had a pam- 
phlet in his hand, which perhaps he borrowed from the Senator froin 
Rhode Island or perhaps he did not. Why were not these pamphlets 
sent to the Senate? Why were they not sent to the committee? 
Why did not I get one? The Senator from Rhode Island admits 
that there are passages in that pamphlet which he cannot indorse, 
and yet we are asked to give the seal of the Senate to it, so far, at 
least, as to say that we will authorize it to be published. The Sena- 
tor from Rhode Island may have said, when he rose, that he saw 
that difficulty, but I did not hear it. I have no doubt he said it, as 
he suggested a moment ago. 

Mr. ANTHONY. I did in the beginning. 

Mr. STOCKTON. Ihave no doubt of it. The difficulty is a very 
grave one, and it would likely occur to a gentleman of his experi- 
ence. 

When I was appointed upon this committee, I asked to be excused, 
and I made some remarks. Without repeating any of them, the one 
great point that I made to the Senate was, that there was not time 
to examine the case; that the Senate would not examine it even if 
we made a report. I urged the Senate not to go into the investiga- 
tion, on the ground that there was not time, and they would not 
make the examination. I also rose to say precisely what the Senator 
from Mississippi has said on another point, which is, that whether 
we could examine it or not at this session was not a question of 
agreément at all; and when I rose to attempt to interrupt the Sen- 
ator from Rhode Island, it was to call his attention to that point. 
There was no such agreement whatever, according to my understand- 
ing. The Senator from New Hampshire rose and asked that the re- 
port of the committee be taken up. He was given permission to 
speak. He said he had nothing to say; did not care whether he spoke 
at all, but that he wanted the matter discussed; that he would like 
to have it taken up. Then two Senators only, I think, the- Senator 
from Ohio [Mr. THURMAN] and the Senator from Maine, [Mr. Ham- 
LIN,] and possibly some other Senator, suggested that it might be 
taken up at some other time after he had gone out. It was then said 
that this resolution could not be taken up at any other time, when he 
was out and we were in another session, but that some resolution 
could be introduced which would bring up the case; and that is just 
as true now as it was then, some resolution can be brought up, and 
therefore I shall move, if this document is to be printed with the re- 
port of the committee in the CONGRESSIONAL RECORD, that it be first 
read before the Senate, that we may see whether it is a proper docu- 
ment to be printed; and if Mr. Patterson and his friends desire the 
examination to which they are entitled, I shall ask that such a reso- 
lution be introduced as will cause that question to be discussed, for, 
although a verdict may not be given, although expulsion may not be 
a proper remedy at the present time, if we can do nothing else, we can 
invite Mr. Patterson to the bar of the Senate and ask him to make his 
statement. 

It is unnecessary for me to repeat what other Senators have said, how 
painful this duty was, how we tried to avoid it, how it was said at the 
time that if we avoided it every member of the Senate would avoid it; 
how every member of this body shrank from the duty; but after hav- 
ing performed the duty, resulting in the unanimous aoe of every 
member of the committee, painfully and conscientiously made, and 
having that report lying on your table, I am not willing by any reso- 
lution that can be introduced to declare that the thing does not stand 
in precisely the position in which the law places it. It stands with 
the report of the committee, charging that he has been found guilty 
of grave offenses, and that he should be expelled for them. Can a 
resolution, which is offered now, saying that it shall not be considered ; 
that this report, not being acted upon, shall conclude his case, or that 
it shall not be considered; that it weighs against him, or that it does 
not weigh against him, have any operation? If not, why offer it? 
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If it does have operation, is it for the Senate, without hearing the 


report read, and without one wore of testimony, to condemn the action 
of their own unwilling committee? 

Mr. ANTHONY. I accepted the amendment to strike out that part 
of the resolution which seemed to be exceptionable. 

Mr. THURMAN. Mr. President, if I can have the good fortune to 
have the attention of the Senate I flatter myself that I can relieve it 
a little of this muddle in which we have got in this matter. 

In the first place I have to observe that this resolution, if passed in 
the form in which it now stands, can do nothing but harm to Mr. 
Patterson; at least the first resolution. Let us see, sir, what it is. 
There is a preamble: 

Whereas at the last session of the Senate a resolution was reported from the se- 
lect committee on evidence affecting certain members of the Senate, ‘“‘ That James 
W. Patterson be, an‘ he is hereby, expelled from his seat as a member of the Sen- 
ate ;” and whereas it was manifestly impossible to consider this resolution at that 
session, without serious detriment to the public business ; and whereas it is very 
questionable if it be competent for the Senate to consider the same after Mr. Pat- 
terson has ceased to be a member of the body : Therefore— 

Now I ask the attention of the Senate to this resolution— 

Resolved, That the failure of the Senate to take the resolution into consideration 
is not to be interpreted as evidence of the approval or disapproval of the same. 

Now, Mr. President, by no possibility could the failure of the Sen- 


ate to take the resolution into consideration be construed into an |} 


approval of it. 

Mr. ANTHONY. 
one moment ? 

Mr. THURMAN. 
want to speak Jong. 

The VICE-PRESIDENT. The Senator declines to yield. 

Mr. THURMAN. I know the Senator offers to take that out. 

Mr. ANTHONY. I have taken it out. 

Mr. THURMAN. Then that removes that difficulty, for certainly 
if there would be any implication at all from the Senate not having 


Will the Senator allow me to interrupt him for 


I should rather the Senator would not. I do not 


taken up the resolution of the committee, it would be that the Sen- | 


ate did not think it worth while to take if unp—that the Senate did 
not approve it. That could be the only possible implication. There 
certainly could be no implication that the Senate approved the reso- 
lution from its failure to take it up, and, therefore, the first resolution 
of the Senator was only doing harm to Mr. Patterson. 

Now we come to the second resolution : 


That Mr. Patterson have leave to file a statement, which shall be published in 
the CONGRESSIONAL RECORD. 


I understand that is to be amended by adding some such words as | 


CONGRESSIONAL RECORD. 
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Now, sir, if we are to have no action on the subject, if we are never 
to come to a vote on the subject, if we are simply to do what this one 


| resolution left here seems to contemplate—that is, to spread his de- 


| fense upon the official record of debates—if that is all we are to 








these, “together with the report of the committee,” so as to put them | 


bothin the CONGRESSIONAL RECORD. 


Now, Mr. President, the objec- || 


tion that has been made to that seems to me to be well founded—seems | 


to me to be well founded in this, that it allows a paper to go into the 


CONGRESSIONAL RECORD which the Senate never has seen, and, of | 


course, never has heard, We do not do that. Ifa petition be presented || be heard here. 


The |) 


at our desk any member has a right to require that it be read. 
member presenting a petition is bound, under our rules, to make a 
succinct statement of what it is,and any Senator may have it read in 
full in order to see whether it is respectful in its terms, and if it be 


not it is not received ; but to say that a person may put into our offi- | 


cial record of debates a paper that the Senate never has seen, and 


which may do great injustice to a committee, is a thing which, it | 


| 





seems to me, never has been allowed and never ought to be allowed. || 


But is Mr. Patterson without redress? Not the least bit of it in 
the world. There are two modes in which this matter can be brought 
before the Senate: One is, the mode suggested by the Senator from 
Wisconsin on the last night of the session. Let me recall for a 
moment what then took place. Mr. Patterson rose in his seat and 
moved the Senate to take up the resolution reported by the commit- 
tee. The Senator from Wisconsin objected to taking it up, for the 
very plain and obvious reason which he stated, that there was no 
time to consider it and determine whether it should be passed or not. 


term, the subject itself could be considered afterward. 

m Maine |Mr. HAMLIN] concurred in that. I also made a few 
remarks in which I concurred in it, and I say still that that is true. 
Although that resolution is not now before the Senate, I am not will- 


fact that that member’s term expires will deprive the Senate of the 
power to do him justice. Why, sir, suppose that every member of this 
Senate and the members of this committee disapproved of that report, 


and thought that it was unjust, and thought Mr. Patterson an inno- | 
cent man, is it possible that our hands are so tied that the moment | 


he ceases to be a Sevator we cannot do him justice and vindicate his 
character? Suppose, sir, testimony had been discovered since this re- 
port was made which would wholly aequit him, is it possible that we 
must put upon our records that he is a guilty man, and we cannot wipe 
out that stigma upon his character? No, sir; as I said, the subject 
can be brought before the Senate in either one of two ways: Any 
member of the Senate can move a resolution that will bring it before 
the Senate, or Mr. Patterson can present his memorial bere, and he 
may ask that it may be considered, and upon that memorial, in which 
le may make his defense as fully and completely as he sees fit to make 
it, the Senate can take such action as the case may require. 





| 





do, the regular way to do that is for him to present his memorial set- 
ting forth his defense, and praying that it may be spread upon our 
records. If he were to take that course, and regularly petition the 
Senate, setting forth his defense, and praying (which would be a suffi- 
cient prayer to entitle him to present it to the Senate) that it be 


| spread upon the journal of the Senate or published in the official 
| debates of the Senate, then we could have the memorijal read, and if 
| there were no injastice in it, if there was no improper language in it, 


if it was a respectful memorial, we would undoubtedly grant his re- 
quest, spread it upon the journal, or have it published in the official de- 
bates. And we would not say that it shall not be published in the 
debates or shall not be spread upon the journal because there may bo 
statements in it controvertiug the statements or conclusions made by 
our committee, so that he controverted them in respectful language. 
We would do nothing of that kind atall. But when that memorial was 
thus presented in the regular way, it would be just as if Mr. Patterson 
had risen in his seat here and made his speech in his defense, and 
then members of the committee would have a right to reply. So, 
whenever he presents his memorial to the Senate containing his de- 
fense, and asking that it may be spread upon the journals of the Sen- 
ate or may be published in the oflicial debates, the members of the 
committee can reply to that defense of his, if they find anything in it 
that merits a reply. But to say, as this resolution proposes, that he 
may in the dark, in vacation, without the Senate ever having seen 


| or heard what he proposes to put on the files of the Senate, file his 


paper and it shall go into the official debates of the Senate, seems to 
me to be a proposition wholly inadmissible. The right way for Mr. 
Patterson to do is to hand in his memorial containing his defense, 
and praying either that it may be spread upon the journal or pub- 
lished in the official debates, or, if he saw fit to do it, that it may 
receive the consideration of the Senate. 
Mr. SHERMAN. Mr. President 
Mr. MORTON. IL ask the Senator if he will not yield for an execu- 
tive session ? 
Mr. SHERMAN. I will yield in about two minntes, but not now. 
It does seem to me that the Senate of the United States for the last 





| hour has been engaged in a very useless undertaking, to say the least ; 


I might use a stronger word than that. Here is a man who has been 
amember of this body for six years, who has been arraigned by a 
committee of this body ; justly or unjustly is a matter of no account. 
He has not had an opportunity to vindicate himself in the presence of - 
the body. He waived his opportunity to vindicate himself in the 
presence of the body upon an appeal by members of the Senate and 
for the promotion of the public business. Now, sir, he has a right to 
You talk sometimes about the right of any citizen to 
present his petition here. Here is a man placed under those cireum- 
stances where he has aright to be heard, and even if his language 
was not the most courteous language in the world, I would give him 
that right, however disagreeable it might be to me. 

Mr. Patterson, a citizen of the State of New Hampshire, presents us 
here with a document addressed to the Senate of the United States, and 
signed by “J. W. Patterson.” Lintend, to-morrow, to read that docu- 
ment inorder to get it in the CONGRESSIONAL REcorRD, and I will do it 
in debate on this resolution, unless the Senate allow it to be done. I 
will doit asa matter of justice to him,and noone can prevent it, I will 


| do it as a matter of justice to him, and I would do it for the humblest 
| citizen of the United States of America. 


It is a right that ought not 
to be denied to him. I shall read it, so that it may goin the Con- 
GRESSIONAL RECORD; not that I know what is in it; Ido not kuow 
what is in if; [do not know how it answers the report of the com- 
mittee ; but I will give him an opportunity to make that answer in 


| any form he chooses, and it ought to be published in the CONGREs- 
But after stating that, the Senator from Wisconsin went on further || 


to say that, in his judgment, although the resolution would fall with | 
the end of the session and the end of Mr. Patterson’s senatorial | 


The Senator | 


SIONAL Recorp or with the report of the committee. It cannot be 


| published with that document, becanse that has been already printed 


and spread to the world. I have copies of it and all of us have 
copies of it, and have distributed them as a matter of public informa- 
tion. 


Mr. STOCKTON. I will say to the Senator from Ohio that I stated 


||} a moment ago that I had no copy of it whatever, and never knew 
ing at all to admit that if a report of a committee has been made that | 


is in the highest degree prejudicial to a member of this body, the bare | 


there was such a document. 

Mr. SCOTT. The Senator from Ohio means the report of the com- 
mittee. 

Mr. STOCKTON. I beg pardon. 

Mr. SHERMAN. It is manifest that we cannot get through with 
this matter to-night; but I say this pamphlet ought to be published. 
I will look over it. I would not read anything that was disrespectful 
to the committee, because the committee did a painful duty. I have 
read a few passages in this pamphlet, and I see nothing in it dis- 
respectfal to the committee, not even warm criticism. I read some 
passages marked by my honorable friend from Kentucky, [ Mr. Sreven- 
SON, ] or some Senator who was a member of the committee. 1am sure 
the language was scarcely sharp. It was language that any man de- 
fending himself would naturally use ; but there was certainly nothing 
that the committee could complain of. 

Now I will yield to the Senator from Indiana, if he desires it, and 
I hope that the Senate to-morrow will allow this to be published in 
the Recorp. 
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Mr. MORTON. I move that the Senate proceed to the considera- | After forty-five minutes spent in executive session, the doors were 


tion of executive business. 
Mr. CONKLING. I ask the Senator from Indiana to withhold that 
motion for one moment, that I may make a remark to the Senate. 
Mr. SHERMAN. I do not wish to yield the floor on this question. 
Mr. CONKLING. I wish to call attention to another matter en- 
tirely. 
Mr. MORTON. I withdraw my motion. 


COMMITTEE ON THE REVISION OF THE LAWS. 


Mr. CONKLING. Mr. President, I called the attention of the Sen- 
ate the other day to the fact that a statute had charged the Commit- 
tees of the two Houses on the Revision of the Laws with a duty to 
do in vacation, and I moved that the committee have leave to sit, 
which resolution was promptly adopted by the Senate. Since that 
time my attention has been called by one of the members of Congress, 
although not a Senator concerned, to the fact that it may be conven- 
ient, and economical of time and money too, if there be any expense 
connected with it, that the committee should meet in New York, or 
in some place nearer the homes of those who are to do this work, 
than to come all the way to Washington; and upon reflection it 
occurs to me that it may be true that under the resolution to sit, we 
should be compelled to sit here, and might not have leave to sit else- 
where. ° Therefore, to supply any possible defect that there may be 
in the authority of the committee to execute the order, I ask the 
Senate to adopt the following resolution: 


Resolved, That the Committee on the Revision of the Laws be authorized to hold 
its sessions in Washington or elsewhere, and that the actual expenses of its mem- 


bers be paid from the contingent fund of the Senate, upon vouchers approved by 
the chairm ap of said committee. 


There being no objection, the Senate proceeded to consider the reso- 
ution. 

Mr. CONKLING. That, I will say to Senators who may suppose 
that it sets some example or precedent about other cases, is merely in 
deference to a statute passed at the last session, which requires the 
committee, for example on the 4th of May—that day is fixed—and 
on other days not within the session of Congress, to do specific things. 

Mr. MORRILL, of Vermont. I desire to ask the Senator from New 
York if he will have any objection to having the following proviso 
added to his resolution : 


Provided, That no committee of the Senate authorized to sit during any recess 
of the Senate shall receive any compensation therefor beyond their actual and 


necessary expenses, 

Mr. CONKLING. I think that is right. I understand that to be 
both the law and the Constitution now; but if there is any doubt 
about it, I think it would be very well to add it. 

The VICE-PRESIDENT. The Senator from New York accepts the 

roviso. 

Mr. THURMAN. Let the resolution be reported. I did not hear it. 

The chief clerk read the resolution. 

Mr. THURMAN, That is the law now. 

Mr. CONKLING. I think it is; but the Senator from Vermont 
offers this proviso. 

The resolution, as modified, was adopted. 


EMANCIPATION IN PORTO RICO, 


Mr. MORTON. There was an omission this morning in the first 
resolutivn adopted in regard to the Spanish republic, and I desire to 
correct it by unanimous consent. It is to substitute three words in 
the fourth line, so that it will read thus: 


Resolved, That the Senate of the United States have received with joy the intel- 
ligence that the republican government of Spain have abolished slavery in the 
island of Porto Rico, and raised the colored people of that island who were in the 
condition of slaves to the rights and privileges of citizens of the Spanish republic. 


I ask that that correction be made. 

The VICE-PRESIDENT. The Senator from Indiana asks unani- 
mous consent to correct the phraseology of a resolution passed this 
morning. If there be no objection, the correction will be made. 

Mr. MORTON. I now ask the adoption, as an additional resolution 
in that connection, of the following : 

Resolved, That the President of the United States be requested to communicate 
these resolutions to the government of Spain. 

The resolution was considered by unanimous consent and agreed to" 

COMMITTEE SERVICE. 


The VICE-PRESIDENT. The Chair announces that he has ap- 
pointed on the Committee on Privileges and Elections, Mr. Bout- 
WELL; on the Committee on Public oni Mr. BoUTWELL; on the 
Committee on Indian Affairs, Mr. INGALLS in place of Mr. Caldwell; 
on the Committee on Mines and Mining, Mr. AMEs in place of Mr. 
Caldwell. 

The Chair also appoints as one of the directors of the Columbia 
Hospital for Women in this city, in place of Mr. Sawyer, who has 
ceased to be a member of the Senate, Mr. SarGENt, of California. 


EXECUTIVE SESSION. 


Mr. CHANDLER. I move that the Senate proceed to the consid- 
eration of executive business. 


The motion was agreed to; and the Senate proceeded to the con- 
sideration of executive business. 








re-opened, 
ABSENCE OF THE VICE-PRESIDENT. 


The VICE-PRESIDENT. The Chair desires to announce to the 
Senate that after to-day the chair will be vacated, and will not be 
occupied by the Vice-President, so as to enable the Senate, according 
to its usage, to choose a President pro tempore. 


HOUR OF MEETING. 


On motion of Mr. CARPENTER, it was 
‘ Sues, That when the Senate adjourn to-day, it be to meet to-morrow at twelve 
0 CLOCK, 
Mr. FRELINGHUYSEN. I move that the Senate do now adjourn, 
The motion was to; and (at five o’clock and thirty-six min- 
utes p. m.) the Senate adjourned. 


IN THE SENATE. 
WEDNESDAY, March 26, 1873. 


The Senate met at twelve o’clock m. 
Prayer by Rev. J. P. NewMan, D. D. 
ELECTION OF PRESIDENT PRO TEMPORE. 

_ Seseeteny (Hon. GeorGE C. GORHAM) called the Senate to order, 
and said: 

The Vice-President yesterday notified the Senate that he would not 
occupy the chair during the remainder of the session. 

Mr. MORTON. Mr. Seovstuan, I offer the following resolution, and 
ask for its present consideration : 

Resolved, That, in the absence of the Vice-President, Hon. MATT. H. CARPENTER, 
a Senator from the State of Wisconsin, be, and he is hereby, chosen President of 
the Senate pro tempore. 

The Secretary put the question on the resolution ; and it was adopted 
nem. con. 

Mr. CARPENTER accordingly took the chair as President of the Sen- 
ate pro tempore. 

Mr. MORTON. Mr. President, I offer the following resolution, and 
ask for its present consideration : 

Resolved, That the Secretary wait upon the President of the United States, and 
inform him that, in the absence of the Vice-President, the Senate has chosen Hon. 


Matt. H. CARPENTER, a Senator from the State of Wisconsin, President of the 
Senate pro tempore. 


The resolution was agreed to. 
THE JOURNAL. 
The PRESIDENT pro tempore. The journal of yesterday’s proceed- 
_ will be read. 
he journal of yesterday’s proceedings was read and approved. 
PRESIDENTIAL ELECTIONS. 


Mr. MORTON. I offer the following resolution, and ask for its pres- 
ent consideration : 

Resolved, That the Committee on Privileges and Elections, which was instructed 
by a resolution of the Senate of March 10 ‘to examine and report, at the next 
session of Con , upon the best and — practicable mode of —— the Presi- 
dentand Vice-President, and providing a tribunal to adjust and decide all contested 
questions connected therewith, with leave to sit during the recess,” be authorized 
to hold its session at Washington or elsewhere, and that the actual expenses of its 
members be paid out of the contingent fand of the Senate, upon vouchers approved 
by the chairman of the committee. 


The resolution was considered by unanimous consent and agreed to. 
WITIIDRAWAL OF PAPERS. 

Mr. WRIGHT. I ask leave to have the following order made; there 
has been no adverse report in the case: 

Ordered, That the papers relating to the claim of the heirs of General William 
Gates be withdrawn from the files of the Senate. 

The PRESIDENT pro tempore. That order will be made if there 
be no objection. 

Mr. FERRY, of Connecticut. I ask to have an order entered for the 
withdrawal of the papers of Elizabeth M. Link, being an application 
for a pension. 

The PRESIDENT pro tempore. Has there been an adverse report ? 

Mr. FERRY, of Connecticut. I donot know. This paper was laid 
on my desk by the chairman of the Committee on Pensions, [Mr. 
PRATT, ] with the request that I should attend to it. 

The PRESIDENT pro tempore. If there be no objection, leave will 
be granted, subject to the ordinary direction that copies of the papers 
be made and retained by the Secretary. 

On motion of Mr. BO ELL, it was 

Ordered, That William Th have leave to withdraw his tion and rs 
from the files of the Senate. — ae 0 

PNEUMATIC TUBE. 

Mr. ANTHONY. I offer the fellowing resolution, and ask for its 
present consideration : 

Resolved, That the Secretary of the Interior be directed to communicate to the 
Senate at the next session the reason why the pneumatic tube to connect the — 
with the Government Printing Office has not been completed, how much has been 
expended on the same, and all the circumstances connected therewith. 

ee being no objection, the Senate proceeded to consider the res- 
olution. 
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] 
Mr. ANTHONY. Mr. President, the only thing we have to show for | 
this expenditure, whatever it may be, is a hole under the north front | 
of the Capitol, over which the sidewalk is sinking, and the front | 
steps of the Capitol have sunk half an inch. Whether it has affected | 
anything else about the Capitol Ido not know, but I think at least | 
there ought to be money enough left of the appropriation to fill up the | 
hole that has been made. [Laughter.] 
The resolution was agreed to. 


BONDS OF CENTRAL PACIFIC RAILROAD. 


Mr. CASSERLY. I offer the following resolution, and ask for its 
present consideration : 


Resolved, That the Secretary of the Treasury and the Secretary of the Interior, re- | 
spectively, be and they are directed to transmit to the Senate any information in their | 
respective Departments as to the amount of bonds issued by or on the credit of the 
Central Pacific Railroad Company, forming a first mortgage or lien on the com- | 
pany’s road and property, and on what property specifically ; and, also, the amounts | 
of said bonds issued from time to time, and at what dates they were issued ; and, | 
also, to ascertain and report under what general designation such bonds are com- 
monly negotiated or known, and to transmit all the said information, brought down 


to the latest dates, to the Senate at the commencement of the next session of Con- 
gress. 


Mr. HOWE. Iam decidedly in favor of that. 
to legislation, and I hope it will be adopted. 


The PRESIDENT pro tempore. Does the Senator from Wisconsin 
object to the resolution ? 


Mr. HOWE. I say I am decidedly in favor of it. 
construed into an objection, I take it. 
The resolution was considered by unanimous consent and agreed to. 
POSTAL SERVICE AND RAILROAD COMPANIES. 


Mr. WINDOM. I now ask the Senate to proceed to the considera- 
tion of the resolution offered by me on the 24th instant. 

The PRESIDENT pro tempore. The resolution will be reported by | 
the Secretary. 

The chief clerk read the resolution, as follows: 

Resolved, That the Select Committee on Transportation Routes to the Sea-board 
be directed to inquire and report to the Senate at the next session as to the nature | 
and extent of the obligations subsisting between the railroad companies and the 
postal service of the country ; and whether any and what additional legislation is 


necessary to guard the postal service against interruption or injury, by hostile 
action, on the part of any or all of said railroad companies. 


Mr. WINDOM. I only wish to say in reference to that resolution 
that I am satisfied from the—— 


Mr. FERRY, of Connecticut. 
resolution. 

Mr. WINDOM. 
statement. 

Mr. FERRY, ef Connecticut. I have no objection to a statement. 

Mr. WINDOM. I simply desire to say that, although Congress at 
the last session increased the compensation to railroad companies for 
carrying the mails some $500,000, it is now understood that they pro- 
pose to refuse to do that service, and it does seem to me it is a ques- 
tion which Congress might well consider. I am not particular as to 
the committee that shall consider it. I prefer that it should go to 
the Judiciary Committee. If the Senator from Connecticut insists 
upon his objection, I can only say that he must take the responsibility, 
and not I. 

Mr. FERRY, of Connecticut. I make the point of order. 

‘The PRESIDENT pro tempore. The Senator from Connecticut 
makes a point of order, which he will state. 

Mr. FERRY, of Connecticut. When the resolution was offered be- 
fore, the point of order was raised that it was a resolution leading 
directly to legislation, and, under the ruling of the Senate on two 
occasions, not appropriate to be considered at this executive session. 

The PRESIDENT pro tempore. The Chair will submit the point of 
order to the Senate. 

Mr. FERRY, of Connecticut. I call for the yeas and nays. 

The yeas and nays were ordered. 

Mr. MORRILL, of Vermont. Is this on the question of order? 

The PRESIDENT pro tempore. It is. 

Mr. MORRILL, of Vermont. I hope there will be unanimous con- 
sent given to have this resolution passed. It is so clearly proper and 
necessary that it should be passed, that I would prefer that it should 
be passed without any question of order being made upon it. 

Mr. SHERMAN. Is there any provision made in the resolution 
for agent meeting of the committee during the recess ? 


Mr. WINDOM. I propose to offer a resolution to that effect, if the | 
Senate will hear it. | 


I think that tends | 


That cannot be 





I make the point of order on the 


I presume the Senator will allow me to make a 


Mr. SHERMAN. If we are to authorize an inquiry of that kind, 
there ought to be authority to call the committee together, during | 
the recess, to consider it. 

Mr. WINDOM. I intend to ask that in another resolution, 

Mr. MORRILL, of Vermont. We all understand that the railroads 
seem to have made a combination against the Postmaster-General, 
and it is clearly out of our power to legislate on the subject now, 
but it is eminently proper that we should make some inquiry in 
relation to this matter, so that we may be prepared to take proper 
and efficient action when we come together again. I hope there will 
- no objection to the passage by unanimous consent of this reso- 

ution. 

Mr. BUCKINGHAM. It appears to me that the point of order is 
well taken, and yet I think the object aimed at in the resolution is 
very important. I do not know why we could not reach it by re- 


| 


|| for unanimous consent. 


ject, but to state very briefly the objects of this resolution. 





considering the resolution which makes it improper to present such 


a resolution as this at this session. I only suggest that as a way of 
reaching the object. 


Mr. MORRILL, of Vermont. I ask the Chair to put the question 

Mr. WINDOM. I hope unanimous consent may be given. 

The PRESIDENT pro tempore. The Senator from Vermont asks that 
unanimous consent be given that this resolution be considered at the 
present time. Is there objection? The Chair hears none. The ques- 
tion is on the adoption of the resolution. 

The resolution was adopted. 


COMMITTEE ON TRANSPORTATION 


Mr. WINDOM. Mr. President, I am about to ask unanimous con- 
sent of the Senate to proceed with the consideration of the resolu- 
tion presented by myself on the 18th instant, authorizing the Special 
Committee on Transportation Routes to the Sea-board to sit during 
the recess. But before the President submits my request, I ask the 
indulgence of the Senate for a few moments to express the objects 
and purposes of the resolution. 

The PRESIDENT pro tempore. The resolution will first be reported. 

The chief clerk read as follows: 


ROUTES. 


Resolved, That the Select Committee on Transportation Routes to the Sea-board 
be authorized to sit at such places as they may designate, during the recess, and to 
investigate and report upon the subject of transportation between the interior and 
the sea-board ; that they have power to employ a clerk and stenographer, and to 
send for persons and papers ; and that the expenses attending such investigation 


be paid out of the contingent fund of the Senate upon vouchers approved by the 
chairman of said committee. 


Mr. WINDOM. I do not propose to weary the Senate on this sub- 
It is an 
admitted fact that the present facilities for the interchange of pro- 
ducts and commodities between the interior and the sea-board are 
totally inadequate. Bitter complaints of extortion and oppression 
come to us from all parts of the country. The channels of commerce 
are controlled by poyerful monopolies who dictate their own terms 
to the people. The burdens they impose upon both consumer and pro- 
ducer are too grievous to be long endured. While millions of bush- 
els of corn and wheat are rotting in the fields of the West, thousands 
of people at the East are suffering for want of cheap bread. While 
Great Britain imports annually one hundred and fifty million bushels 
of wheat for consumption, we, with a surplus of nearly two hun- 
dred million bushels without a market, are able to contribute only 
about ten percent. Why? Simply because of the exorbitant charges 
for inland transportation. The balance of trade against this coun- 
try is over sixty million dollars per annum, which must be paid in 
gold. Thus, while the farmer is impoverished for want of a market 
for his products, the country is drained of its specie to pay the bal- 
ances against it. Cheapen transportation between the interior and 
the sea-board, and our products will command the markets of West- 
ern Europe. Then our agricultural interests, now crushed by a ra- 
pacious despotism, and dying from neglect, will revive; the trades- 
men and manufacturers of the East will find a market for their 
goods, and the products of our corn, wheat, and cotton fields will 
very soon pay our debts to foreign nations and turn the balance 
of trade in our favor. How is this to be accomplished? I frankly 
say I do not know, but that something must be done does not ad- 
mit of a doubt. The demand of the people for redress can neither 
be evaded nor denied. To the great central portions of the Republic 
this question has become one of vital importance. With the farmer 
who sees the product of his summer’s toil consumed to warm his 
dwelling in the winter, because it costs more than it will bring to 
transport it to market, this question overshadows all others. Party 
lines and party platforms sink into utter insignificance in the face of 
questions involving the right to live. Congress will be compelled at 
an early day to act on this subject. Already State legislatures, repre- 
senting one-third of the population of the country, have memorial- 
ized Congress to provide some remedy. Boards of trade and city 
councils of nearly all the cities of the West, and of many of the 
leading cities of the East, have petitioned for redress. The President 
of the United States, with that foresight, statesmanship, and great 
practical good sense which distinguishes him, has in two messages 
recommended the investigation of this subject, and urged it upon 
the attention of Congress. The people are everywhere discussing it, 
and in many localities are organizing themselves for self-protection 
and for the assertion of their rights. 

All I now ask of the Senate is that the committee appointed to con- 
sider this subject may have the power to investigate it thoroughly 
and ascertain the extent of the evil complained of, the necessity for 
a remedy, and, if possible, be able to recommend some definite action 
at the next session of Congress. It can certainly do no harm to col- 
lect the facts and statistics and present them to the Senate. If the 
recommendations of the committee, when made, shall not meet the ap- 
proval of Senators, they will be in no way committed to their support. 

Mr. President, let those of us who are willing to work in the in- 
terests of the people during the long recess have the opportunity of 
doing so. If the expense of such investigation be an objection, at 


least give us the power to act; and, for one, I will say that so great is 
the interest of my constituents in this subject, that I am willing to 
devote my time to it and pay my own expenses. ; 

I hope we may have unanimous consent to pass the resolution. 
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The PRESIDENT pro tempore. Is the Senate ready for the question 
op the adoption of the resolution ? 

The resolution was adopted. 

Mr. MORRILL, of Vermont. I suggest to the Senator from Minne- 
sota that he incorporate in his resolution the amendment that was 
placed upon the resolution yesterday presented by the Senator from 
New York, [Mr. CoNKLING,] and passed, providing that only the 
necessary and actual expenses of the members of the committee shall 
be paid. 

Mr. WINDOM. Let that amendment be considered as adopted. 

The PRESIDENT pro tempore. The Senator asks unanimous con- 
sent that the amendment adopted yesterday to the resolution sub- 
mitted by the Senator from New York shall be considered a part of 
the present resolution. 

Mr. SHERMAN. The same proposition ought to be applied to the 
resolution of the Senator from Indiana, [Mr. Morton, ] adopted this 
morning, so as to make it uniform. 

The PRESIDENT pro tempore. Is there objection to the proposi- 
tion that this amendment shall be considered a part of both these 


resolutions ? 

Mr. MORTON. What is it? 

Mr. SHERMAN. To confine the amount paid for expenses to the 
actual and necessary expenses. 

Mr. MORTON. Of course that is proper. 

Mr. SHERMAN. But I think the resolution offered by the Senator 
from Indiana was in the usual phraseology, and I think the language 
ought to correspond. 

Mr. MORTON. Certainly; let that amendment be made. 

The PRESIDENT pro tempore. The Chair hears no objection, and 
by anensuane consent the Senate agree that both resolutions be so 
amended. 

Mr. WRIGHT. Let me suggest to the Senator from Vermont that 
the amendment offered by him yesterday was general and covers all 
these committees. 

Mr. MORRILL, of Vermont. Yes; but if asubsequent resolution 
be passed with merely the words that are in here, it might be under- 
stood to be a later law, repealing the former one, 

Mr. WINDOM. Let the amendment be adopted any way. 

Mr. WRIGHT. I have the amendment passed yesterday before me. 

Mr. MORTON, I will state that the resolution passed this morn- 
ing in regard to the Committee on Privileges and Elections contains 
the words “ actual expenses.” 

The PRESIDENT pro tempore. The Chaiz will state to the Senate 
that the amendment passed yesterday is general, and applies to all 
committees. Its language is: 

Provided, That no committee of the Senate authorized to sit during any recess 


of the Senate shall receive any compensation therefor beyond their actual and 
necessary expenses. 


Mr. WRIGHT. 


That certainly covers the whole ground. 
ELECTION OF CHAPLAIN. 


Mr. MORTON. On the second day of this session the Senate pro- 
ceeded to the election of a Chaplain, Rev. Dr. Newman. The next 
day the Seuator from Pennsylvania, not now in his seat, [ Mr. CaME- 
RON, ] entered a motion to reconsider. He told me afterward that 
he intended to withdraw that motion, but I suppose he forgot to do 
it. It has not been withdrawn. I now ask that that motion may be 
disposed of upon the record. 

The PRESIDENT pro tempore. The Senator from Indiana moves that 
the Senate proceed to consider the motion of the Senator from Penn- 
sylvania to reconsider the election of Chaplain at a former day of this 
Session. 

The motion was agreed to. 

The PRESIDENT pro tempore. 
to reconsider that election. 

The motion was not agreed to. 


The question now is upon the motion 


COMMITTEE ON LEVEES OF THE MISSISSIPPI. 


Mr. ALCORN. I ask leave to call from the table the resolution 
which was offered by the Senator from Louisiana [Mr. West] giving 
permission to the Committee on the Levees of the Mississippi River 
to sit during the vacation. 

The PRESIDENT pro tempore. The resolution will be read for in- 
formation. 

The chief clerk read as follows: 


Rasolved, That the Select Committee on the Levees of the Mississippi River be 


‘ anthorized to sit during the recess, and to investigate and report upon the condi- 


tion of the levees of the Mississippi River ; also npon the propriety of the Govern- 
ment of the United States assuming charge and control of the sams, with a view 
to their completion and maintenance ; and that they have power to ee. a clerk, 
and tliat the expenses attending this investigation shall be d out of the contin- 
gent fund of the Senate, upon vouchers approved by the chairman of the select 
couémittee aforesaid. 


Mr. FERRY, of Connecticut. I make the point of order on that 
resolution. A point of order is pending on it now, I think. 

The PRESIDENT pro tempore. Upon this resolution the same point 
of order was formerly made. 

Mr. ALCORN. I desire to say that I offered a resolution subsequent 
to that, which avoided some of the points of objection that had been 
made to the resolution of the Senator from Louisiana, and that was 
the resolation I intended to call up. 

The PRESIDENT pro tempore. The Secretary reported the wrong 


resolution. 
Mississippi. 

The chief clerk read as follows: 

Resolved, That the Select Committee on the Levees of the Mississippi River 
be authorized to sit during the recess of the Senate. 

Mr. WEST. Will the Senator from Mississippi accept an amend- 
ment to that resolution ? 

Mr. ALCORN. I had an amendment that I was going to offer. 

Mr. WEST. What I would propose perhaps is similar to what the 
Senator intends to offer. 

Mr. FERRY, of Connecticut. 
this resolution. 

The PRESIDENT pro tempore. TheSenator from Connecticut raises 
the point of order that this is in the nature of legislative business. 
The Chair will submit the question of order to the Senate. 

Mr. WEST. Will the Senator from Connecticut allow me to sug- 
gest an amendment, and then when the amendment is made he can 
still make his point of order ? 

Mr. FERRY, of Connecticut. I have no objection to hearing the 
amendment. 

Mr. WEST. The resolution now reads: 

That the Select Committee on the Levees of the Mississippi River be authorized 
to sit during the recess of the Senate. 

I move to add, “ at Washington or elsewhere.” 

Mr. ALCORN. That is just the amendment I intended to offer. 

The PRESIDENT protempore. If there be no objection, this amend- 
ment will be considered as ingrafted in the resolution. 

Mr. FERRY, of Connecticut. The point of order is still pending, of 
course. 

Mr. ALCORN. I merely rise to suggest that it will be a very strange 
state of things if every other committee that has asked permission 
to sit during vacation can obtain unanimous consent of the Senate 
to sit during vacation, and the Committee upon the Levees is de- 
nied that consent. As to the point of order, I am not sufficiently 
conversant with the rules of order, although I have been in legisla- 
tive bodies for some twenty years, to discover the point that lies in 
this case. I have never before heard it asserted that a legislative 
body had not control of its own committees, and could not authorize 
its committees to sit during vacation. That there is a point in it I 
will admit, from the fact that the objection comes from so bigh 
a source as the honorable Senator from Connecticut; but I confess 
my inability to discover it. It is on account of my obtuseness, 
doubtless. But I will say that it is strange to me that it can be con- 
sidered legislation when the Senate of the United States simply gives 
authority to one of its committees to make an inquiry during the 
recess of Congress on a question that is presented already before the 
country for its consideration. I know very well that the honorable 
Senator from Connecticut would not make any captious opposition, 
and that his position is, in his own judgment, well taken. 

I understood the Chair to submit the point of order to the Senate. 
I ask the Senate to pass upon the point of order in view of the action 
that has been taken heretofore on this subject. Each and every other 
committee that has asked it has had this permission, and no objection 
has been made; all have had it. The Committee on the Levees of 
the Mississippi come here unanimously asking that this privilege 
shall be accorded to them, and objection is made. 

Mr. FERRY, of Connecticut. This committee is raised by a reso- 
lution of the Senate for the purpose of performing certain duties of a 
legislative character, with instructions to report to the Senate, by 
bill or otherwise, in reference to such legislation. If the committee 
is authorized to sit in the recess, it is for the purposes and to dis- 
charge the duties set forth in the resolution which created the com- 
mittee, and it is therefore as much legislative in its character as if 
the original resolution creating the committee were ingrafted on the 
present resolution and made a part of it. 

Whether it be appropriate and in order to proceed to the considera- 
tion of such business at an executive session of the Senate has been 
twice at the present session decided by the Senate upon the yeas and 
nays adversely to the propriety of such action, and twice decided by 
the President of the Senate without its being submitted to the Sen- 
ate; so that, in reference to the reasons for the point of order, I sim- 
ply place myself upon the four precedents that have been established 
at the present session, and will not go back to the metaphysical prin- 
ciples which underlie the point of order. 

regret that other committees have been permitted to sit during 
the recess. I think this practice is growing altogether too rapidly 
upon us; and the argument which the Senator from Mississippi now 
makes, “Why prevent this committee sitting in the recess when 
you have already allowed half a dozen?” may be asked by the chair- 
man of any committee; and where we are to stop short of having the 
whole twenty-nine committees of the Senate empowered to sit during 
the recess in order that the chairmen may sign the vouchers of the 
clerks monthly, Ido not know. Some of these resolutions have passed 
when I was not present; otherwise I should have objected to them. 
In reference to the one which has just passed, in regard to the trans- 
portation routes from the interior to the sea-board, so strong an appeal 
was made to my good nature that I could not resist it. But I am so 
sincerely opposed to the object which was set forth in the original 
resolution regarding the levees of the Mississippi River, as also with 
regard to the ob of another resolution of this character which is 
upon our table, I feel that I should come short of doing my duty 


He will now report the one indicated by the Senator from 


I make the same point of order on 
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unless I now, at the outset, interpose the point of order, and then let 


the Senate act according to its own best judgment. 
Mr. HOWE. I was apprehensive the other day, and I do not know 


learned here on the subject of parliamentary law, we might get into 
difficulty, and I am not surprised at the predicament in which we find 
ourselves. What the Senator from Connecticut has just said is en- 
tirely true. The Senate did by a vote on two occasions declare that 
it was not in order to move anything here in an executive session 
which tended to legislation. There was no resolution of the Senate 
cited in support of that position. There was the unanimous course of 
the Government for over ninety years opposed to it. There was at 
least one solemn decision made by a former Vice-President of the 
United States against it. Nevertheless, in spite of the silence of the 
rule, in spite of the affirmatory action of the Government, the Senate 
did decide upon its own oath that it was out of order and unparlia- 
mentary to do a thing which had been done for ninety years right 
along. . 

Now, the effect of that decision is to enable any one Senator to pre- 

vent the doing of anything which is styled a tendency toward legisla- 
tion. I asked the Senate to allow me to present a petition and refer 
it to a committee. I did not ask that the committee might be 
allowed to sit during the recess to consider the question. I was en- 
tirely willing that it should pass out of their consideration when the 
Senate adjourned. I wasentirely willing to allow it to lie upon your 
table without any reference. But subject after subject since has 
been committed to different committees by the order of the Senate, 
and those committees have been ordered to sit during the recess, or 
allowed to sit during the recess, for the consideration of those sub- 
jects. 
’ I understand the question upon which the Senate is now to vote is, 
not whether we shall adopt the resolution moved by the Senator 
from Mississippi, but whether the Senate will consider his resolution. 
1 am sorry to say it, but I am so thoroughly convinced that the de- 
cision which the Senate made the other day was in violation of law, 
and not in accordance with parliamentary law, that [ shall have 
still to vote—I suppose that is permitted to me—to receive this res- 
olution. Whether I shall vote to pass the resolution is an entirely 
different question. But I really think, Mr. President—I say it with 
all the deference in the world—the sooner we return to the old ways 
of the Senate, the sooner we shall be relieved from this difficulty, 
and the sooner the Senate will be once more unshackled. 

Mr. CHANDLER. I offered a resolution the other day directing 
the Committee on Commerce to make certain investigations during 
the recess. I believed then, and believe now, that I was doing it in 
the interest of economy ; but the fact that so many committees have 
already been authorized and instructed to sit during the recess has 
persuaded me that I ought not to press my resolution. Each and 
every one of these committees is attended with a great deal of ex- 

ense. I have served on special committees for six years since I 
ave been in this body, committees authorized to sit during the 
recess, and | know the expense is very great. Besides, I think for 
the last two years we have had a committee investigating this very 
question. It is a very large question ; I suppose involving from one 
to two thousand million dollars. 
r. WEST. The levee question ? 

Mr. CHANDLER. Yes, sir. 

Mr. WEST. I will discount that at fifty millions. 

Mr. CHANDLER. I do not know the amount, nor does anybody 
else ; but we have had a committee investigating the subject for the 
last two years, and they have made no report. Besides, I am not 
quite prepared to vote that itis right or proper or just for this Gov- 
ernment to take charge of the levees of the Mississippi River. I have 
never seen an estimate of the cost of those levees, and I doubt if an 
accurate estimate has ever been made, and I doubt if we would know 
quite as much after this committee has spent all summer in an in- 
vestigation as we do now. We shall finally have to send a board of 
engineers to make a thorough ‘investigation, and report before we 
shall know anything of the subject, and if this or any other, or all 
others of the committees of this body, go and examine the levees 
of the Mississippi River, and come here and report, we shall all know 
a little less than we know now, although we really know nothing 
now. * 

Mr..WEST. In order to relieve the mind of the Senator from Mich- 
igan, who has got the figures up to some two thousand million dol- 


lars in oe to this expenditure, I will state to him that the esti- | 
° 


mate of the Engineer Department for the expenditures upon the 
levees is $36,000,000. 

Mr. CHANDLER. That is not for the completion of the whole, if 
the Senator will allow me to say so. I had this subject under the 
charge of my committee for four or five years before the special com- 
mittee on the levees was authorized to act. 

Mr. WEST. It is no evidence in the world that the Senator from 
Michigan has investigated the sabject that he has had it in the charge 
of his committee. That committee is notorious for pigeon-holing 
things that the committee is unfavorable to. [ Laughter. | 

I desire simply to say that the proposition for this committee to sit 
during the recess is with the object of ascertaining whether it is at 
all desirable for the Government of the United States to embark in 





we want to go there in the interest of the Government of the United 








) 
| if upon such information as may be elicited through the operations 
| of the committee during the summer I shall become convinced that 


but that I dropped a hint of the kind, that if a mars || it would be against the interest of the Government, I shall be quite 
u a rop a hint o e kind, that if we undertoo © || 


| as willing and quite as ready to report against it as I now feel in 
favor of it. The object of this committee is to obtain information, 


| simply. As to the expense, I am advised by the chairman that it will 


probably not exceed fifteen hundred or two thousand dollars. What 
we want to do (at least that was my object in offering the original 
resolution) is to go into that country with the authoritative capacity 
of a committee authorized to investigate the subject, and to lay the 
information so derived in that capacity before the Senate, that we 
can form a judgment, and the Senate can form a judgment, of the 
advisability of embarking in the enterprise. That is all that the com- 
mittee desire. We want to go there in the interest of those levees, 


States, to ascertain whether it is desirable that the Government should 
in any way engage in the maintenance or construction of those levees; 
that is all. 

Mr. CLAYTON. Mr. President, in my opinion, if it is not proper 
for the special committee which has been raised on the subject of the 
levees of the Mississippi River to inquire thoroughly into that sub- 
ject in the manner proposed, the committee ought to be discharged. 
It is very certain that the committee cannot get the necessary informa- 
tion here. The Government has already aoe a thorough examination 
of this question through its Engineer Department. The estimates fur- 
nished by General Humphreys cover all the territory subject to inunda- 
tion, from Cape Girardeau to the mouth of the Mississippi River, and 
from the highlands of Memphis to the mouth of the Mississippi on both 
sides. The examination is exhaustive and complete, and if Senators 
will read that report they wili get a great deal of information that I 
apprehend many of them do not now possess, After an exhaustive 
and complete examination, running through years, the reports were 
that it will take about thirty-six millions of dollars; and that, too, 
based upon the most liberal estimates of putting the levees above all 
possible future overflow, raising them ten feet in many localities above 
what they are now. I think if there is any one subject that ought 
to have a thorough and complete investigation, it is this question of 
the levees, upon which so little is known. 

Mr. CHANDLER. While I have great confidence in the committee 
that propose to investigate this subject, I should not like to vote a 
very large amount of money on their report. I have the same con- 
fidence in them that I have in myself, and no more ; and after I had 
made a thorough investigation of this subject, I should not know any- 
thing about it. 

Mr. WEST. That is not any compliment at all. 

Mr. CHANDLER. If we want information on this subject, we have 
just one thing to do, and that is to send a board of competent engi- 
neers there; let the War Department detail a board of competent en- 
gineers to go and examine the levees and report, and then we shall 
have some information before us on which we can act. Senators talk 
about the estimates of the engineers for building these works. Those 
estimates do not claim to be perfect ; those estimates were made some 
years ago. But they are not estimates for building the works; they 
are estimates fer the perpetual reparation and preservation of the 
works. I do not mean that it would cost a thousand million dollars 
to do the present work; but I mean that if the Government takes 
charge of the levees and undertakes to build, repair, and take perpet- 
ual care of them, a thousand million dollars will not pay the final 
cost. 

Now, sir, as I said before, we have IHfad this self-same committee the 
Inst two years investigating this subject during the recess, and not 
one single line have they reported to this body in reference to their 
observations or investigations, so far as I know. 

Mr. ALCORN. Iam suré shat the committee ought to stand exon- 
erated from the charge that this resolution is sought for no higher 
purpose or aim than that of simply certifying to the pay of a clerk. 
I do trust that the committee may stand without any suggestion upon 
my part exonerating them from that charge. 

The honorable Senator from Michigan has given avery good reason 
why the Senate should not grant leave to the Committee on Com- 
merce to sit during vacation, because the Senator declares that after 
he had investigated a subject he would simply know nothing in the 
world about it. -But I claim that the Senator has, perbaps, done hiin- 
self injustice in a remark so broad as the one which has falien from 
his lips, and I would have more confidence in him than he manifests 
in himself; for I think great consideration and great interest would 
be felt in any report that should come from him on that or any 
other subject. 

But there is one charge that the honorable Senator makes against 
the Committee on Levees that I feel should be replied to, for it has 
some point init. It is true that the Committee on Levees had per- 
mission to sit during the last vacation of Congress, a permission that 
was given by the Senate; but I hold that the Committee on Levees 
as now organized is not responsible for the failure to discharge any 
duty there. It is known to the Senate that the honorable chairman 
of that committee in the recess of Congress became a candidate in a 
heated contest in Louisiana, and that it was impossible for him to 
give the time that was necessary to this public enterprise on account 
of the canvass that was going on in his own State, in which he was 


the enterprise, and, although I will say to the Senator and to the || taking so prominent a part. This committee is not chargeable for 
Senate frankly that I am in favor of the Government so doing, yet, || that dereliction. The committee now organized by the Senate isone 
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that manifests a disposition to discharge its duty, to present this | 
question before the country in a way that will elicit information, and 
that will enable the Senate to pass judgment upon it. 

If now i* *: determined that no action on the part of the Govern- 
ment of the United States should be had in aid of the levees, why 
continue the committee at all? It would be an economy rather than 
a waste of money, for, under the resolution, the committee will only | 

| 


have its expenses paid, and I apprehend that there will be no Senator 
ready to go into any investigation simply that he may obtain from the | 
Government his expenses while he is at work. The inducement is not 
suflicient for that. Let the committee go and make a report, and if 
there is nothing in that report which addresses itself to the jadgment 
of the nation, let the committee be discharged, and there will be 
economy in that. 

Why continue the committee year after year if nothing is to be 
donet If the judgment of the country is against it, why not discharge 
the committee and let us be done with it? We will not complain of 
that. The men who are upon that committee desire not to be here 
simply that they may be held to be members of a committee. If they 
can perform no service to the Government, they stand ready to be dis- 
charged from the trust that bas been given to them. 

Now, I do hope that the Senate will permit the committee to sit, 
and, if we fail to report information valuable to the Senate, that it 
may make up its judgment on the question, we shall be held before the 
country to have failed in the discharge of public duty. It is for this 
purpose, for the purpose of obtaining light, for the purpose of acquir- 
ing information that the resolution is presented. 

Now, sir, how wanting in information is the Senate upon this ques- 
tion, when an honorable Senator who has had this matter in charge, 
as he says in times past, rises in his place here and suggests that a 
board of engineer officers be detailed for the purpose of examining 
this matter. Why, sir, the fact is known that the Government once 
sent a board of engineers to examine the levees; that they had the 
matter for a long time in charge, and that a movt interesting and 
valuable work was the result of General Humphreys’s investigation. 
He estimated, computing the cost of the levees in all their net ne 
ness, in all their fullness of proportion, at thirty-six million dollars; 
and that engineer, too, gave to the Government reasons why it should 
look after these levees. It is to bring the subject before the Senate 
in such a form that it can be considered understandingly, that we 
desire permission to sit. If it is denied us, we shall not complain. 
I will say, at the suggestion of my friend from Arkansas, [ Mr. CLay- 
TON, ] that if in the course of the investigation we find that it is neces- 
sary that a further and additional investigation be had on the part 
of the War Department, the committee can make known that fact, 
and that examination can go forward. 

The PRESIDENT pro tempore. The question is on the point of order 
made by the Senator from Connecticut. 

Mr. FERRY, of Connecticut. I ask for the yeas and nays. 

The yeas and nays were ordered. 

Mr. ANTHONY. I do not participate in the apprehensions which 
Senators have of committees sitting in the recess; on the contrary, 
I think the more committees sit in the recess, to prepare business for 
us when we meet, the better it will be for the country. But on the 
point of order, I shall be bound to sustain it. I think the point of 
order is well taken, according to our previous decisions. 

Mr. THURMAN. I wish to know whether I understand the point 
of order. It was submitted before I came into the Senate this morn- 
ing. Do I understand that it is that this relates to legislative busi- 
ness ¢ 

The PRESIDENT pro tempore. That is the point of order. 

Mr. HOWE. I ask how this question is submitted. 

The PRESIDENT pro tempore. The Senator from Connecticut raises 
the point of order against the consideration of this resolution, that it 
looks to legislative business, and is therefore improper in this execu- 
tive session of the Senate. The Chair submits the point of order to 
the Senate. Senators who will sustain the point of order will, as your 
names are called, answer “yea;” those opposed will answer “nay.” 

Mr. ANTHONY. I understand that point has been decided by the 
Vice-President in similar cases. 

Mr. WEST. On a different resolution entirely. 

Mr. ANTHONY. But similar in principle. 

Mr. SHERMAN. The Chair states the question in rather a differ- 
ent form from that usually put, which tends te embarrass some of us. 
The usaal form is, “Shall the resolution be received?” That is the 
form in which it was submitted before. The Chair proposes to put 
the question in such a way that a negative vote will receive the res- 
olution. 

The PRESIDENT pro tempore. The Chair will remark to the Senator 
from Ohio that, if the Chair had ruled upon the point of order and an 
appeal had been taken, then, of course, the affirmative of the question 
would be, “Shall the decision stand ?” which would in substance be, 
“Shall the resolutien be rejected?” In this case the Chair submits 
the question to the Senate; and it seems to him the proper form of 
the question is, “Shall the point of order be sustained?” That is 
what the Chair would have to rule; the Senate rules it in place of 
the Chair. 

Mr. SHERMAN. We all understand how to vote, of course; but 
the usual form in which such a question is submitted by the Vice-Presi- 
dent is, “‘ Shall the resolution be received f” 

The PRESIDENT pro tempore. The Chair will put it in that form, 





if it is desired. Senators in favor of receiving the resolution will say 
“vea,” and those opposed, “ nay.” 

Mr. THURMAN. I concur with what was said by the Senator from 
Rhode Island as to the advantage of committees sitting during the 
recess ; and if some members of the Senate are willing to perform 
that labor which is not performed by other members who are not on 
the particular committee to sit during the recess, they are entitled 
to ourthanks. If Congress were in session, and this were about the 
end of a session of Congress, I should most cheerfully vote to give 
this committee power to sit in the vacation; but Congress is not in 
session, and I cannot but think the point of order is well taken. I 
shall, therefore, vote against receiving the resolution. 

Mr. FRELINGHUYSEN. Mr. President, this resolution looks to 
legislation ; but it does not look to legislation at this session at all ; 
it looks to legislation at the next session, when we shall be perfectly 
competent to legislate. Now, I understand that when the Senate es- 
tablished a precedent, the other day, it was under very different cir- 
cumstances. Petitions were offered here and they were not accepted, 
because they contemplated legislation which must necessarily, if it 
was contemplated at all, be at this session, because the committees to 
which these petitions would be referred all fall before another session. 
But now this very resolution continues the committee ; it looks to 
legislation when it is competent for us to perform it. It seems to me 
that it must be in order for us to authorize our committees to gather 
information during this recess. 

Mr. FERRY, of Michigan. I should coincide with the views ex- 
pressed by the Senator from New Jersey were the question up as an 
original one at this time ; but if my recollection serves me—and the 
Chair will correct me if I do not state the matter as it occurred—the 
colleague of the present occupant of the chair presented petitions here 
for some object, and the Chair ruled them out of order. The question 
was taken to the Senate, either by appeal or otherwise, and the Sen- 
ate sustained the Chair in his decision. While, as an original propo- 
sition, I should be in favor of anything that looked toward informa- 
tion or facilitating legislation hereafter when we shall be together 
as a Congress, yet, under the ruling of the Chair, and the precedent 
established by the Senate, I shall a compelled to vote against re- 
ceiving this resolution. 

Mr. FRELINGHUYSEN. The precedent to which my friend alludes 
was on receiving petitions to go to committees which must necessa- 
rily expire with this session. That was the precedent, and this is 
not that ease. 

Mr. HOWE. Is not my friend from New Jersey a little mistaken in 
saying that the Committee on Foreign Relations, for instance, must 
expire? After the petitions which i had the honor to offer to the 
Serate had been referred to that committee, if the Senate thought 
it of sufficient importance by a separate motion to authorize that 
committee to sit during the recess, would it not have been competent 
for the Senate to make that order ? 

Mr. FRELINGHUYSEN. I certainly think it would; and if my 
friend had accompanied the offer of his petition with a resolution that 
the committee should sit to entertain that petition, I should have 
voted it to be in order. This resolution does that. 

Mr. HOWE. I do not feel so much mortified as [ should if I had 
not confessed my utter inability to understand the sublime mystery 
of parliamentary law when I first raised this question. ; 

Mr. FERRY, of Connecticut. Let me explain. 

Mr. HOWE. Yes, sir. My friend from Connecticut volunteers te 
explain it, and he will lay me under obligations if he does so. 

Mr. FERRY, of Connecticut. 1 think I can make it perfectly clear 
what underlies this point of order. The Constitution confers upon 
Congress, upon Congress alone, all legislative power. We are not 
Congress; we cannot exercise any legislative power; and, therefore, 
these resolutions are out of order. 

Mr. WEST. Mr. President, are there not some powers of inquiry 
that Senators may exercise during the recess of Con ? Does the 
Senator from Connecticut intend to shut himself up in a shell like a 
tortoise and not consider legislative questions or governmental ques- 
tions during the recess of Con ? What we want is to inves- 
tigate and inquire and lay before Congress at its next session such 
information as may be desirable to it; and I must confess my admi- 
ration of the complacency of the Senator from Michigan, and also the 
Senator from Rhode Island, who obtained the consent of the Senate 
a few days ago for the consideration of measures of somewhat equiv- 
alent character to this. 

Mr. ANTHONY. I? 

Mr. WEST. Yes, sir; the Senator from Rhode Island introduced 
legislation here, absolute aoe by the Senate on the question of 
the printin f the agricultural report. When there was evidence 
before the ate that the law was inadequate to the printing of 
that report, he induced the Senate to perfect that law to an extent 
that would enable the agricultural report to be printed ; but to this 
resolution he takes exception, because it has in view legislation. 

Mr. ANTHONY. The Senator is entirely mistaken. The Chair 
having ruled that the resolution which I offered to print the agricul- 
tural report was not in order, because it was legislation, I then 
draughted a resolution that the Commissioner be directed to make 
a report to the Senate, which nobody denies his right to do, and 
nobody can deny the right of the Senate to print that report, 


although it can only print the usual number. 
Mr. WEST. Nobody denies the right of the Commissioner of Agri- 
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culture to make that report, because the Senate authorized it; but 
the Senator from Rhode Island explicitly stated that the law was 
inadequate for the object which he contemplated ; that it was desir- 
able to have the agricultural report printed; and he asked the 
authority of the Senate, which was legislation itself, that the agri- 
cultural report should be printed, and the Senate conceded it. 

Now there is no legislation contemplated in this resolution. It is 
simply a resvlution authorizing this committee to elicit information, 
upor which it is possible that arene may be based; or it is pos- 
sible also that no legislation will be based on it; and it is also possi- 
ble that the committee may make a negative report. What is de- 
sired by this committee, as I understand, and what was desired by 
myself in offering the original resolution, was simply that the com- 
mittee might have such authority in going into that region of coun- 
try to investigate this subject as to enable them to obtain informa- 
tion which they could not do in their individual capacity. 1t looks 
to no legislation whatever ; it looks to simply forming a conclusion 
that we can lay before the Senate for its action ; and, for my part, I 
cannot conceive that it has any reference to legislation at all. It is 
for the purpose of eliciting information, and I would not stickle upon 
it. I think the gentlemen of the committee can go down there and 
look into the subject, but we would like to have the authority, when 
we come before the persons most concerned, to say “ We are author- 
ized by the Senate of the United States to solicit this information.” 
For my part I can assure the Senate that I am not committed to the 
project. If upon calm deliberation and investigation I come to the con- 
clusion that it would be adverse to the interests of the Government 
to propose it, I shall vote against it and shall be inclined so to report. 
What we want is the information and nothing more. 

Mr. HOWE. Mr. President, lam profoundly grateful to my friend 
from Connecticut, for the gallant effort to explain the difficulty in 
which I found myself, and to expound the whole law underlying the 
recent resolution of the Senate of the United States. Still, lam 
ee to confess that I do not see the thing quite so clear as I would 
be glad to. 

Mr. FERRY, of Connecticut. That is not my fault. 

Mr. HOWE. The Senator says very correctly, that is not his fault. 
No, sir; that is not his fault. If it could be made clear, the Senator 
from Connecticut would make it clear. It is the fault of the subject, 
and not the fault of the Senator from Connecticut. 

His explanation consists of two propositions of law and a deduc- 
tion. Oneof the propositions is that all legislative authority is vested 
in the Con of the United States. Now, I think I comprehended 
that in a dull way before it was stated. The second was that this 
is the Senate, and not the Congress. Well, I had a suspicion of that 
fact; I raise no issue on that point. But his deduction was that, there- 
fore, we could not do anything which tended to legislation. That is 
a statement of fact, and I oppose to that statement the action of this 
Senate from the time it was founded to this day, with the excep- 
tion of the two petitions which I offered the other day and which 
were rejected, and with the exception of the resolution which is 
moved by the Senator from Mississippi, which is gibbeted on the pre- 
cedent set the other day. 

I think, aaaeiceneiins this is the Senate and not the Congress, 
we can take a step toward legislation, and I prove it as the justice 

roved his authority to try an action of ejectment by saying he had 
just done it; [say we can do it because we have done it a million 
times. 

Mr. ANTHONY. Well, Mr. President, Isaysotoo. I have changed 
my mind on this question. We have authorized two committees to 
sit during the recess ; and why should we not authorize the third? 

Mr. CONKLING. Which two are they? 

Mr. ANTHONY. The Committee on the Revision of the Laws is 
one, as the Senator from New York is probably aware. We have au- 
thorized it to sit in New York. The Committee on Privileges and 
Elections is another, which we have authorized to sit in the recess, 
and sit elsewhere than in Washington. 

Mr. HOWE. Does my friend from Rhode Island mean to say that 
the Senator from New York is aware that the Committee on the Re- 
vision of the Laws has been authorized to sit during the recess ? 

Mr. ANTHONY. I suppose he is aware of it. It was done on his 
motion, I think. 

Mr. HOWE. But the Senator from New York is decidedly op 
to taking any step tending to legislation, if he can be believed, and I 
believe him. 

Mr. ANTHONY. But, Mr. President, unless this vote can be taken 
without any further debate, I shall call for the regular order. It is 
ten minutes past the morning hour. 

Mr. ALCORN. I hope the Senator will allow the vote to be taken. 

Mr. ANTHONY. If the vote can betaken, I will; otherwise we had 
better postpone it until the regular order is disposed of. 

Mr. ALCORN. We have no more to say over here. 

Mr. CONKLING. I was afraid I should lose the opportunity, as the 
present occupant of the chair said the other day, of associating my 
name with this debate; but the Senator from Rhode Island has re- 
lieved me by an allusion to the Committee on the Revision of the 
Laws, and therefore I wish to remind him that the committee, al- 
though in form authorized to sit, was not so authorized in any sense 
applicable to this question. 

he two Houses of Congress on the last day of the last session 
enacted a law which the President has signed, which law requires 
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the Committee on the Revision of the Laws to perform certain acts 
during the recess, or rather certain acts at dates fixed, which dates 
are during the recess, beginning on the 4th of May, for example. It 
is quite doubtful whether any license of the Senate, after that law, 
Was necessary to enable the committee to perform that duty; bat for 
abundant caution, that everybody might understand it, a resolution 
was offered giving it leave to sit. Then a suggestion being made by 
® member of the corresponding committee on the part of the House, 
authorized by this law to act with the committee on the part of the 
Senate, that, without some special leave, we might be required to 
sit here, which would be a bad economy of time and money if a nearer 
place could be found, a resolution was offered in the ordinary form, 


“authorizing the committee to hold the session authorized by law 


either here or at a nearer point. So the Senate will see that that 
cannot be a precedent in the case which we are now discussing. 

One other word, Mr. President. The Senator from Ohio [Mr. SHER- 
MAN ] induced the Chair to consent to submit to the Senate the ques- 
tion, shall this resolution be received? If the purpose of the honorable 
Senator was to mingle with this question a certain persuasive element 
growing out of what may be deemed the merits of the resolution, I 
think that was a very successful and a very ingenious movement 
executed by him. If, however, the purpose of the Chair and of the 
Senator is to submit to the Senate and decide a question of order 
merely, which question arises bebind the rules and upon the Consti- 
tution of the United States, I respectfully submit that the true ques- 
tion is as the Chair originally propounded it, namely, is this question 
of order well taken or ill taken? That isa clear-cut question inde- 
pendent of the merits of this resolution ; and I humbly conceive that 
the Senate would be more likely to vote upon the question of order 
alone if stated in that form than in the other. 

Now, before I sit down, I wish to congratulate my honorable friend 
from Connecticut on the fact that he has reached a case where he pre- 
fers the Constitution of the United States to a particular object to be 
attained in a particular way. That is an advance on his part; a 
progress, what is now called a progression, upon which, as his friend, 
I beg to tender him my congratulations. 

Mr. ANTHONY. Mr. President, here is a resolution we passed, I 
believe, this morning : ; 


Resowed, That the Select Committee on Transportation Routes to the Sea-board 
be authorized to sit at such places as they may designate, during the recess. 


Mr. CONKLING. That is one committee. I was speaking of the 
Committee on the Revision of the Laws. 

Mr. ANTHONY. And by this resolution we authorized that com- 
mittee “to investigate and report upon the subject of transportation 
between the interior and the sea-board ; that they have power to em- 
ploy a clerk and stenographer, and to send for persons and papers; 
and that the expenses attending such investigation be paid out of the 
contingent fund of the Senate upon vouchers approved by the chair- 
man of said committee.” 

The PRESIDENT pro tempore. The Chair will inform the Senator 
from Rhode Island that when that resolution was considered the point 
of order was made upon it, but the Senator from Vermont [ Mr. Mor. 
RILL] appealed to the Senate for unanimous consent, and it was 
granted, that the resolution might be considered and passed. 

Mr. ANTHONY. The Senate cannot by unanimous consent do any- 
thing that it has not the power to de. The objection to this is that 
the Senate has not the power to doit. We cannot alter a law by 
unanimous consent. It is not our own rale that we are charged with 
violating, but a law of Congress. 

Mr. ALCORN. I understood the honorable Senator from New York 
to say that this was a question of the Constitution of the United 
States. I ask whether the resolution just read was not a violation of 
the Constitution, and whether, by common consent, we can abolish 
that instrument ? 

Mr. CRAGIN. When this resolution is declared to be in order, if 
it shall be, will it be in order then to move an amendment to it? 

The PRESIDENT pro tempore. It will be. 

Mr. CRAGIN. It eccurs to me that it would be more satisfactory 
to provide that all the committees of the Senate have leave to sit dur- 
ing the recess, in Washington or elsewhere. (Laughter.} I think 
that would be entirely satisfactory, and I presume there would be no 
objection to it. (Laughter. ] 

Mr. MORRILL, of eins. I am opposed, as a general proposition, 
to all these, as they are sometimes called, roving committees. My own 
experience and observation convince me that they are never useful. 
I do not remember a single instance where it has turned out that 
one of these committees has really aided legislation at all or even 
been the foundation for legislation. I remember that three years 
ago the subject of commerce was confided to a special committee, and 
they spent a great deal of pains, took a great deal of testimony, and 
after all it turned out that all the information they had was within 
the reach of the legitimate standing committées of either body, and it 


sissippi, which I do not now rise to oppose, that has been examined, 
examined thoroughly, examined exhaustively by one of your stand- 
ing committees within the last half dozen years, and I think within 
the last three years. 

It so turns out that we have the information, if we could only lay 
our hands upon it, in regard to any of these subjects, and the stand- 
ing committees may avail themselves of it, and may report to either 


issonow. Take this proposition in regard to the levees of the Mis- 
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branch of Congress anything and everything that may be expected to 
be obtained from these roving committees. 

Take thig very question of the levees. We have a most exhaustive 
report on that matter, covering the whole subject of levees—a most 
able aud most interesting report from the Engineer Department. 

Of course, then, nothing is to be gathered in that light by this com- 
mittee. Then historically there is nothing to be gathered. What is 
this committee to do? To go upon the spot? Are they to take testi- 
mony? Howf Upon what subject? How are they to enlighten us? 
What facts are they to gather that are not accessible ? 

Mr. WEST. They are not authorized to take testimony. 

Mr. MORRILL, of Maine. Then what is to happen? Is not this 
simply to be a tour of observation? That may be very pleasant, but 
is it to amount to anything? That is the real question. If it is not, 
then it is really derogatory, I will not say to the character of the 
Senate, but to the legitimate business of the Senate, that which be- 
longs to the standing committees. This very subject has been before 
my honorable friend, the chairman of the Committee on Finance, I 
think, within a very few years. So that upon this very subject it 
will be found that within the reach of the standing committees of this 
body, to which this subject would appropriately go, you have all the 
information that I can conceive is obtainable on the subject. 

I am inquired of whether the Ku-Kiux committee was not, on the 
whole, of some consequence. Of course, that is another affair. I am, 
as a general proposition, opposed to the whole thing. My honorable 
friend from Minnesota, [Mr. WInDoM,] with commendable zeal, has 
spoken this morning of the great good he hopes to derive from an in- 
vestigation into the subject of intercommunication—getting better 
facilities for transportation from the interior to the sea-board. That 
is an old subject. It is a very old subject. It dates back as far as 
1825 when Congress raised a commission very like this, to see what 
could be done for internal improvements. I have with great interest 
in former times examined that subject, and it is perfectly amazing to 
see What was the result of that commission ; to see how little they 
comprehended the condition of things. They made a report, which 
they thought then was very comprehensive, for a system of internal 
improvements ; but never was the first thing done with it. What 
has been done since by the people of the States, acting in their own 
right, and of their own industry, and of their own energies, in the way 
of giving us a system of internal improvements—railways, canals, 
and the like—dwarfs that whole scheme, and shows how utterly in- 
significant it was. 

I did not object ; Igave my consent with the rest of the Senate that 
that resolution should be offered. There is unquestionably a feeling 
in the community that something onght to be done, and it ought to 
be done upon the great water-lines of the country, toward facilitating 
trausportation from the interior to the sea-board. lam willing that 
that should be tried; but, after all, it will result, so far as the exami- 
nations are concerned, in what? Just in reporting to us now, in a 
most convenient form undoubtedly, what the standing committees of 
this body would find accessible at their hands if they would only 
reach out and look for it. 

So, Mr. President, though I do not rise to object to this proposition 
at all, I predict we shall have no good from it. In the nature of the 
case it will be so. But I think the Senate ought to come to the con- 
clusion that whatever is proper to be done is’ best attainable by and 
through their standing committees. That is my belief and that is my 
experience, 80 far as | have had any on this subject. 

Mr. FERRY, of Connecticut. Mr. President, having taken this point 
of order, I desire that it shall be presented to the Senate as a point 
of order and in the orderly mode. I think the only question which 
the Senate has to decide is whether the Senate will sustain the point 
of order, and not whether the Senate will receive this resolution. I 
ask the Chair to put the question according to parliamentary order. 

The PRESIDENT protempore. The Chair, asa matter of self-defense, 
will state the attitude of the question, which seems to be now the 
greatest difficulty in the case. The resolution being offered, the Sen- 
ator from Connecticut raised the point of order. The point of order, 
aud nothing else, was to be decided by the Chair. The Chair, for 
obvious reasons, chose to submit the question to the Senate, and the 
question before the Senate was, “ Shall the point of order be sustained 
or overraled ?” In analogy to the ruling of all courts when a question 
is put toa witness and an objection is made, the question is, “ Shall 
the objection be sustained?” And if two jadges of a circuit court of 
the United States disagree upon that question, the objection falls, 
because it requires an affirmative decision to sustain the objection. 
The Chair, therefore, put the question in that form. The Senator 
from Ohio objected to that and said it was not according to the usual 
form of submitting sach a question in the Senate, and he desired it to 
be put in the other form. The Chair then stated his view of it briefly, 
and stated that if the Senate desired the question to be put in the 
other form, he would so put it, and, pausing for a reply, heard no 
response, and put the question in that form. The Chair havin 
reversed himself once, and having proceeded on what he unders 
to be the direction of the Senate, and put the question in that form, 
will now adhere to that, and put the question in that form. Senators 
who will receive this resolution and overrule the point of order will, 
as your names are called, answer “yea;” those who are opposed 
will answer “ nay.” 

Mr. SAULSBURY. Let the resolution be read. 

The resolution was read, 
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Mr. CASSERLY. For the information of several on this side, 
including myself, I ask for the distinct shape of the question as we 
now have to vote upon it. [Laughter. } 

The PRESIDENT pro tempore. The Chair will make another 
attempt to explain it. [Laughter.] This resolution being offered, 
the Senator from Connecticut raised the point of order that it 
looked to legislative business, and could not be received at this ex- 
ecutive session. The Chair, instead of ruling upon the question of 
order, submitted it to the Senate in this form: “Shall the point of 
order be sustained?” The Senator from Ohio objected to that form of 
the question, and claimed that it should be put in the other form: 
“ Will the Senate receive the resolution?” Of course, that involves 
the same question, only it is put in the other form. The Chair stated 
that if it was the desire of the Senate the question would be put in 
that form, and, pausing, heard no objection, and put the question in 
that form. The question now is, “Shall the point of order made by 
the Senator from Connecticut be overruled and the resolution re- 
ceived or not?” The roll-call will proceed. 

The question being taken by yeas and nays, resulted—yeas 25, nays 
19; as follows: 

YEAS—Messrs. Alcorn, Allison, Anthony, Bogy, Casserly, Clayton, Cooper, 
Dennis, Frelinghuysen, Goldthwaite, Gordon, Hitchcock, Howe, Merrimon, Mor- 


ton, Norwood, Patterson, Robertson, Sargent, Schurz, Scott, Stevenson, Stewart, 
West, and Windom—235. 

NAYS—Messrs. Boutwell, Buckingham, Carpenter, Chandler, Conkling, Cragin, 
Fenton, Ferry of Connecticut, Ferry of Michigan, Gilbert, Hamilton of Texas, 


Kelly, —— Mitchell, Morrill of Vermont, Oglesby, Saulsbury, Thurman, and 
t—19. 


Wrigh 

ABSENT—Messrs. Ames, Bayard, Boreman, Brownlow, Cameron, Conover, 
Davis, Dorsey, Edmunds, Flanagan, Hamilton of Maryland, Hamlin, Ingalls, 
Johnston, Jones, Lewis, MeCreery, Morriil of Maine, tt, Ramsey, Ransom, 
Sherman, Spencer, Sprague, Stockton, Sumner, Tipton, and Wadleigh—2s. 

The PRESIDENT pro tempore. The point of order made by the 
Senator from Connecticut is overruled, and the resolntion is before 
the Senate. The question is, “ Will the Senate agree to the resolu- 
tion ?” 

The resolution was agreed to. 


COMMITTEE ON TRANSPORTATION ROUTES. 


Mr. STEWART. At the suggestion of several Senators, and with 
the approval of the chairman of the Committee on Transportation 
Routes to the Sea-board, I move that the committee be increased by 
the addition of two members. 

Mr. SHERMAN. Before anything further is done I should like to 
have the matter pending disposed of—the unfinished business of yes- 
terday, in regard to the publication of the statement of Mr. Patterson. 

The PRESIDENT pro tempore. The motion of the Senator from 
Nevada is in the nature of a resolution, which is in order unless the 
regular order is called for. 

Mr. SHERMAN. I call for the regular order. 


EX-SENATOR PATTERSON, OF NEW HAMPSHIRE. 


The PRESIDENT pro tempore. The regular order is the resolution 
of the Senator from Rhode Island, [Mr. ANTHONY,] on which the 
Senator from Ohio [Mr. SHERMAN] is entitled to the floor. 

Mr. MORRILL, of Maine. I ask that the resolution be read. 

The chief clerk read as follows: 


Whereas at the last session of the Senate a resolution was reported, from the 
select committee on evidence, affecting certain members of the Senate, “ That 
James W. Patterson be, and he is-hereby, expelled from his seat as a member of 
the Senate ;" and whereas it was manifestly impossible to consider this resolution 
at that session without serious detriment to the public business ; and whereas it is 
very questionable if it be competent for the Senate to consider the same after Mr. 
Patterson has ceased to be a member of the body: Therefore, ; 

Resolved, That the failure of the Senate to take the resolution into consideration 
is not to be interpreted as evidence of the approval or disapproval of the same. 

Resolved further, That Mr. Patterson have leave to file a statement which shall 
be published in the CONGRESSIONAL RECORD. 


Mr. MORRILL, of Maine. I move to amend by striking out all after 
the first word, “ resolved,” and inserting : 

That the pamphlet entitled “Observations on the Report of the Committee of 
the Senate of the United States respecting the Credit Mobilier of America,” sub- 
mitted by Mr. Patterson, be received, filed, and printed with the report of said 
committee. 

Mr. SHERMAN. I have no desire to debate this proposition. My 

ition yesterday was merely for the purpose of securing what I be- 
ieved to be the right of the former Senator from New Hampshire to 
have his views spread in some way upon the public documents, so that 
the accusation against him may go with whatever he says in self-de- 
fense. If this resolution can be adopted without debate, I have no 
desire to hold the floor. : 

Mr. ANTHONY. The amendment is perfectly satisfactory to me, 
and if it is in my power I will accept it. : 

Mr. SHERMAN. This resolution, as amended, I understand will 
allow Mr. Patterson’s observations to go with the accusation, to 
be bound with it, so that wherever that goes it goes. 

The PRESIDENT pro tempore. The Senator from Rhode Island ac- 
cepts the amendment of the Senator from Maine. The question is, 
“Shall the resolution as amended pass ?” 

Mr. BOREMAN. Is that amendment in lieu of both resolutions? 

The PRESIDENT pro tempore. In lieu of all. The question is on 
the resolution as amended. 

The resolution, as amended, was agreed to. 
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ADJOURNMENT SINE DIE. 
Mr. ANTHONY. 


Resolved, That at four o'clock this day the President of the Senate do declare 
the Senate adjourned without day. 


I offer the following resolution: 


The resolution was considered by unanimous consent and agreed to. 


NOTIFICATION TO THE PRESIDENT. 
Mr. ANTHONY. 


Resolved, That a committee of three Senators be appointed to wait upon the 
President and inform him that, unless he may have some further communication 
to =. the Senate is ready to close its present session by an adjournment with- 
out day. 


I offer the following resolution : 


The resolution was agreed to. 


By unanimous consent, the Chair was authorized to appoint the | 


committee ; and the President pro tempore appointed Messrs. ANTHONY, 
Morton, and CASSERLY. 


COMMITTEE SERVICE. 


Mr. STEWART. I now renew my motion, that two additional mem- 
bers be added to the Select Committee on Transportation Routes to 
the Sea-board. 


The motion was agreed to. 
By unanimous consent, the members were authorized to be appointed 
by the Chair; and the President pro tempore appoiuted Mr. MircHeLi 


and Mr. Davis as additional members of the Select Committee on | 


Transportation Routes to the Sea-board. 
EXECUTIVE SESSION. 


Mr. SHERMAN. I move that the Senate proceed to the considera- 
tion of executive business. 

The motion was agreed to; and the Senate proceeded to the con- 
sideration of executive business. 

After one hour and forty-five minutes spent in executive session, 
the doors were re-opened. 


COMMITTEE ON PUBLIC BUILDINGS AND GROUNDS. 


Mr. MORRILL, of Vermont. By a rule of the Senate the rooms 


in this wing of the building are under the charge of the Committee | 


on Public Buildings and Grounds. It is found to be necessary to 
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make some re-assignments of the rooms. I move, therefore, that the 


| Committee on Public Buildings and Grounds have leave to sit during 


the recess of the Senate. 


PAPERS WITHDRAWN. 
On motion of Mr. CLAYTON, it was 
_ Ordered, That Antoine Pelletier have leave to withdraw his petition and papera 
from the files of the Senate. 
On motion of Mr. CLAYTON, it was 
Ordered, That Wildey Lodge, I. 0. O. F., have leave to withdraw its petition 
and papers from the files of the Senate. 


CLOSE OF THE SESSION, 


Mr. ANTHONY. The committee appointed to wait on the Presi- 
dent of the United States, and inform him that, unless he have some 
further communication to make, the Senate is ready to close the 
present session by an adjournment, have performed that duty. On 
notifying the President of the action of the Senate, he replied that 
he had no further business to lay before the Senate. 

Mr. MORTON. Is a motion to adjourn in order f 

The PRESIDENT pro tempore. A motion to adjourn sine die is in 
order. 

Mr. MORTON. I move that the Senate adjourn sine die. 

Mr. STEVENSON. I hope that motion will be withdrawn for the 
present. The Senator from New Jersey has a resolution to offer. 

Mr. MORTON. Very well. 


THANKS TO THE VICE-PRESIDENT. 
Mr. STOCKTON. I offer the following resolution : 


Resolved, That the thanks of the Senate are due, and are hereby respectfully 
tendered, to Hon. HENryY WILSON, Vice-President of the United States, for the 
eminent ability, courtesy, and impartiality with which he has presided over the 
deliberations of this body. 


The resolution was agreed to unanimously. 





ADJOURNMENT SINE DIE. 


Mr. MORTON. I now move that the Senate adjourn sine die. 
The motion was agreed to; and (at three o’clock and twenty-five 


\| minutes p. m.) the Senate adjourned sine die. 
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That the Committee on Rules regulate the occu- 
pancy of the reporters’ gallery 
That the Committee on Rules limit the number of 
tickets to the reporters’ gallery ..-........-.--..--- 63 
That the failure of the Senate to take into consider- 
ation the resolution for the expulsion of Mr. Pat- 
terson is not to be interpreted as evidence of the 
approval or disapproval of the same, and that he 
have leave to present a statement : 
Submitted and ordered to be printed ..--.. ---. 77 
Consideration asked for ....-...........---.---- 183 
Considered and amended..............---.---- 193-197 
Considered, further amended, and agreed to.... 204 
That the Commissioner of Agriculture be directed 


to communicate his report........ pene aneat sane 103 
Considered and agreed to .........-----.------ 117 
That the Committee on Printing inquire into the 
numbers of bills and documents printed ...-.-...... 125 
Considered, amended, and agreed to .......--.- 125 
That the daily hour of meeting of the Senate be eleven 
o'clock : 
Considered, amended, and agreed to -......-.-. 125 
That twelve hundred copies of the report of the Com- 
missioner of Agriculture be printed .....-....----. 174 
That the Secretary of the Interior furnish informa- 
tion concerning the ropes tube...... en 198 
Considered and agreed ESS 198, 199 
That the Senate be adjourned without day ......... 20: 


That a committee be appointed to wait upon the 
President and inform him that the Senate is ready 
to close its session, unless he has some further 
communication to make. ...... ....-+ .--20+----- 20 





ANTHONY, Henry B.—Continued: 


Caldwell, Alexander. Incidental remarks on the elec- 
tion of 


bas eds incnsc bcbccdbndesh beds peenues Sanaonabes 160 
Patterson, James W. Remarks on the reseietions con- 
cerning dsSdhe cc hbpasnscbgasecsact 77, 183, 193, 194, 195, 196, 197 
Resolutions passed in the Committee on Printing com- 
municated by, via: 
Congressional Printer, instructions to concerning the 
Congressional Record .. .... 2... cece seccceccccee 137 
Murphy, D. F., appointed official reporter of the 
ORK 5 nbn 06ie High ehaNabeds seceidtesecosedeee 137 
Official reporter, provisions for the payment of. .... 137 
Associated Press, the reporters of, may have seats on the 
RRO .cbinb sab ued Kohden cone Uhdiee ab bab Abebenbcakeesases 48 
B. 
Bailey, William, leave granted to withdraw his papers ..... 118 
BAINBRIDGE, WADLEIGH, a Senator from New Hampshire: 
Appeared, was qualified, and took his seat ............. 3 
Appointed on committees ... 2... 2.20 2.0 cecccesccee cece 48 
BayarpD, THomas F., a Senator from Delaware: 
BEER ns nnd Sasha oadede FcssSds dese cuce soccuscades ° 1 
Appointed on committees ...... 2... ccc0. ce ceee cece cece 1, 48 
Resolutions submitted by, viz: 
That the credentials of Messrs. Spencer and Sykes be 
referred to a special committee of five............ 23 
WOOO ON sel Cop adel ptee deen caceeecsncteedat anne 28 
Caldwell, Alexander. Extended remarks on the election 
ERAT ac waw oneiaiatidted oie 95-100 


Incidental remarks on the elee- 
tion of .........86, 105, 106, 112, 138, 162 


Clayton, Powell. Incidental remarks on the charges 


WING 4 han ich ues Aart ads Thdeke sce suman dadetans 168 
Rules. Remarks on the revision of the ................ 114, 115 
Spencer, George E. Extended remarks on the creden- 

WP UN io. eden bcnesdacaterue 23, 26 


Incidental remarks on the creden- 


tials of ....3, 4,5, 6,7, 15, 16, 17, 21, 22, 23, 

25, 26 

Bertivette, leave granted to, to withdraw her papers ....... 118 

Bishop, Clarissa, have leave to withdraw her papers........ 30 

BoGy, Lewis V., a Senator from Missouri: 

Appeared, was qualified, and took his seat ............. 1 

Appointed on committees -...... 2... ...22- seeees ceccee 438 
Memorials of members of the legislature of Missouri con- 

OCORTMINE, 90.25.44 os ound. coennt sncede cusesenaoesennnsacée 90 
Remarks of, on his election as Senator ................. 102, 103 
Report of the Committee on Privileges and Elections on 

Ce IIE OE sinned pen tas.cccses shanee cnwess dans cose 182 

BorREMAN, ARTHUR L., a Senator from West Virginia: 
AAROREEE «cnc 0 comes 05960006 conn seamen ise Sue G6mNtEee 1 
Appointed on committees ...... ....- 22222-2200 cece wees 43 
Resolution submitted by, viz: 
That McDonald’s Manual be revised, and that a 
corrected edition be printed. Considered and 
OGDOER Bw cc cwonvesnns svcd secu beuped cone ceuscees 183 
Caldwell, Alexander. Incidental remarks on the elec- 

tion wr AEE ERI ORES EL RIT NENT > gn a 61 
Patterson, James W. Remarks on the resolutions. con- 

COSMET < i ckc cetees bbSb0c scccss 00 bdwedd cence coacse 193 
Spencer, George E. Incidental remarks on the creden- 

Cn OE Hacc ww Soins Seki Wenn Ho bSES ceTb bee cocccc cone veve 27 

BouTtwELL, GrorGE 8., a Senator from Massachusetts : 

Appeared, was qualified, and took his seat ....-......... 93 

Appointed on Committee 2... 2 ...200- ccccce cece ccce cece 198 

Order offered by, viz: 

That William Thwing have leave to withdraw his 
POPOES ons ce ccce cece coce cose coce veccces coos secs 198 

BROWNLOW, WILLIAM G., a Senator from Tennessee : 

DODANE ctitiainiin H:4tngctnan nine Ndi eeecee 3 

Appointed on committee .... ..--.. 2-2 ee0-2e eeeeee-e-e 43 
Buck, John L., have leave to withdraw his papers ......-... 113 
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BuckincuaM, WiLu1aM A., a Senator from Connecticut: 
Attended . oon 650086 05s 0 6000 Con cn Snes See tebeNs Bebe 1 
Appointe don 1 committe OB cvcc ccs s000 esecesescedve cose 48 
Order offered by, viz: 
That E. W. Whittaker have leave to withdraw his 


papers .... 38 
Caldwell, Alex: unde ©. ""Extende d- re marks on the election 
Oi od dh dbsp Chopin sé odeh ckeahe 76,77 
Incidental remarks on the elec- 
SNES ccsuas noes caenies, whee 160, 161, 163 


Spencer, George E. Incidental remarks on the creden- 


Melee pcccns von voed shnnan neosteberaesievens treet 27 
Butler, Miller, & Co., have leave to withdraw their papers -. 164 
C. 

CALDWELL, ALEXANDER, a Senator from Kansas: 
DRIER . oi. cinnt node none supe ache $eeekn nt peénen cine tee 1 
Appointed on committees ....-.. ..-. .--+ 2-20 eens cee eee 48 
Notification of the resignation of ....................-- 164 
Remarks on his own election to the Senate. Extended... 41-45 


Incidental .34, 38, 74 
CAMERON, Simon, a Senator from Pennsylvania : 


Appeared, was qualified, and took his seat .........---. 1 
Appointed on committees ............-.-.---.-----+-+---- 48 
Caldwell, Alexander. Incidental remarks on the election 
OF. nxn chs pbb NaCAR MES > Ube ctlcbes esline Seed ins 31, 38, 101, 135 
Motion entered by, to reconsider the resolution electing 
@ Chaplain ....0. soso s cove vs00 cece cece cocccsccesce 29 
Considered, and disagreed to .... 2.2.26 2202 cooe cone 200 
Clayton, Powell. Incidental remarks on the charges 
SD wink nck idiinestichunewheeweds been shan webe ease 174 
Spencer, George E. Remarks on the credentials of - .... 3 
Campbell, Benjamin H., have leave to withdraw his papers - 30 
Carleton, James H., have leave to withdraw his papers .... 174 
Carpenter, Mart. H., a Senator from Wisconsin : 
Attended .....00 cococcccesscccicuse vesseesce oc babe seesce 1 
Chosen President of the Se nate pro tempore. ........ +++. 47,198 


Appointed on committees .... 2... -2.. .222- cece cece cone 48 
Resolution submitted by, viz: 
That the committee clerks be paid during the month 
of April, referred . oon eanese bape ceeuee 182 


Reported, ame nded, |, considered, and agreed to.. 183 
Caldwell, Alexander. Exte nded re smarks on the election 
OE ncn cheeses Seaweusaabbabad 45, 47 


Incidental remarks on the elec- 
tion of .. .33, 36, 37, 38, 109, 111, 139, 141, 
150, 158, 159, 160 
Clayton, Powell. Incidental remarks on the charges 


MGAINSE .. 2. -- -2-- eee ne ne eee eee ee tenes cece ee eee ee 192 
Petitions. Remarks on the reception EE edbvce adinae quce 78,79 
Rules. Remarks on the revision of the ................ 115 

Carroll, Annie E., have leave to withdraw her papers. ...... 118 
CASSERLY, EUGENE, a Senator from California : 
UE diinciinnube ds ondnatinbd anes Sedhed ance Soke inex 
Arpointed on committees .... 2.2... 2. 2.22 eee eee 2---2, 48, 205 


Resolution submitted by, viz: 
That the Secretaries of the Treasury and of the Inte- 
rior communicate information on the bonds issued 


by the Central Pacific Railroad Company .. ..... 199 
Clayton, Powell. Incidental remarks on the charges 
OGRE. cane cases cocune boesee vennss Gn sesnce cemEhe 192 
Subsidies and ship-building. Incidental remarks on.... 77 
Spencer, George E, Extended remarks on the credentials 
of . a 
Incidental remarks on the credentials 
Oe SSS ow a0 Wb bs oh de bdes senege 19 
Rules, remarks on the revision WB OND ince kxcdisks we 115, 116 
Ceremonies. The inauguration .. .... 2.2.2... 2... cece cone ee 1,2 
CHANDLER, Z somARIAT a Senator from Michigan: 
Attended. co qhgsies od ew ones cvs cqeeesint costes Suenre 1 
Appointed | 6 GAIOID «csr nononsernneesshtndiietie 48 


Petitions presented by, from— 


M. Swanger and others, praying prohibition of 
traffic in liquor 


afies ger sareuseebe sab obsisnwnodbtinta 29 
G. P. Smith and others, praying prohibition of traffic 
St GEE ~ ono coivqoens= + <éqescaen encoun able 29 
Wm. P. Hazen and others, praying prohibition of 
traffic in liquor 29 
D. Simpson and others, pray ing prohibition of traffic 
in liquor 29 
Resolutions submitted by, viz: 
That the Secretary of the Treasury communicate in- 
formation concerning steerage immigrant passen- 
gers; carried and agreed to ..............-...--- 41 
That the Committee on Commerce sit during the 
recess, to investigate steamship subsidies and boun- 
ties to ship-builders ; ordered to be printed ...... 77 


Chaplain. Election of Rev. J. P. Newman, D. D., as....... 19, 29, 200 


Chief Justice of the Supreme Court: 








Administered the oath of office to the President of the 


Dan cnnds cheekd cneded dented ahoscacnen bane 
CLAYTON, POWELL, a Senator from Arkansas : 

EL cnn Gniiatd nikhchbdald cmendudest sete nilimeead ten 

Appointed on committees ...... app esnenee oenwageee 


Orders offered by, viz : 


That John L. Buck haveleave to withdraw his papers. 
That Antoine Pelletier have leave to withdraw his 





DROS cndc ones cenved ened s cokaes sedennsaesewanee 205 
That Wildey Lodge, Independent Order of Odd Fel- 
lows, have leave to withdraw its papers.......--- 205 
Charges against. Incidental remarks on.........-... 165, 189-192 
Report of the special committee on 
Tiiscnavutiedenn eunace seenes gemipe 169-173 
Views of the minority. ...........-.. 176-182 
Vote on the resolution declaring they 
were not sustained................ 192 


Committees of the Senate : 
Discontinuance of, og Alleged Outrages in the Southern 


BORDSS. « waccveceenscnnes edensscusden abunesvoocesuent 48 

Investigation and Retrench- 
MORES .. wwicc sscese cseddspoce 48 
the Pacific Railroad ........... 48 

the Removal of Political Disabil- 
GIDE wide siinded 4ubse Secowsec 48 
Selection of chairmen of, by ballot, dispensed with... .. pe. 
Select, nomination of the cadens Webbdn 0 Sess S6SbEE ted cee 438 
Standing, addition to, of a Committee on Railroads, .... 48 
ROMER OE BRsa inet cence cons eens cccece 43 
numbers constituting the .............-...-- 48 

To sit during the recess: 

CE GIs 0 Sa MEN bh cn tected codices edbser Soctet 77 
Contingent Expenses...... 2.222. 2-20 coos cone 66 
Levees of the Mississippi............ 102, 117, 175, 202-204 
Privileges and Elections . ...........c.ce0sccces 30, 198 

. Public Buildings and Grounds..............---- 205 
Dovision Of GhO LAMOececce cecces cvccee cscgbibe 77, 193 
DOMAIN | icitikn divin bddibiades ode S86 113, 168, 199, 200 

To wait upon the President of the United States........ 3, 205 

Moparts FO .. nceresdopan.pdewee osdtin weceatiecnave 11, 205 

Congressional Record, the................ Sowieivint 135, 137, 165, 174 
CONKLING, ROscok, a Senator from New York : 

Appeared, was qualified, and took his seat.............. 1 

OR ancan anitdennccias ceodbbbiuidsthette steel 1,19 

Appointed on committees... ... 2.2.22 ..2c0. connee cece ‘ 43 


Resolutions submitted by, viz: 
That the Senate adjourn on March 11; laid on the 


WIRED wcccce es pncgenseet: seeaaytdaains topes 21 
That the Committee on the Revision of the Laws sit 
during the recess; considered, and agreed to-.... 7 
Addition to, authorizin payment of expenses of. 193 


That the Committee on the udiciary inquire whether 
the Union Pacific Railroad or its branches will be 
entitled to receive lands or bonds for any road here- 


after constructed ; considered and agreed to...... 57 
Caldwell, Alexander. Extended remarks on the election 
00 sdk nutrcieidenal 49, 50, 118-125, 129-134 


Incidental remarks on the election 
of . 35, 48, 62, 71, 93, 94, 107, 108, 111, 113, 
140, 141, 142, 160, 161, 163 
Spencer, George E. Remarks on the credentials of.3, 5, 6,7, 9, 12, 


14, 15, 16, 22 

Conover, Srmon B., a Senator from Florida: 
Appeared, was qualified, and took his seat ............. 1 
Appointed on committees -.... Oe succes coccce seose ieebe 48 


Order offered by, viz: 
That Commodore Middleton have leave to withdraw 
DAS PADOES 2. 0 wwe ww cd Seas SeWe Seseee seas osen cece 113 
Cooper, HENRY, a Senator from Tennessee : 
RODEN 630424. ccbade sbainnds panecabath enaeenewene 1 
Appointed on committees.....-...---.---+- epenee manos ° 48 
Resolution submitted by, viz: 
That the President furnish the Senate with a corres- 
pondence relating to Alabama; objected to and laid 
Oth CO DNR dn cv dine sateestegeuc cdbaeasrcocear _ 21 
Craain, Aaron H., a Senator from New Hampshire : 
BORNE aceun dikes hee tee 
Appointed on committees...... ercces cceses cece cose coe 1,48 


D. 
Davis, Henry G., a Senator from West Vinee: : 
DenOeE »- «+ os cine cee nanenen heh >in anni aan omits 1 
Appointed on committees .........--..----- ----+----- 48, 66, 205 


Cc meen R Powell. Incidental remarks on the — 


Denman, A. 3, leave granted to withdraw his papers ccccse 154 
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Dennis, GEORGE R., a Senator from Maryland : FRELINGHUYSEN, FREDERICK T., a Senator from New Jersey : 








Appeared, was qualified, and took his seat ..........-- . 1 | AMONEO 000.000 ccc bit sccnatbbdes wescvedtsscticdedite 1 
Appointed on commiztees.... .. 2... 02.22... eee eee ceeee 6? 48 Appointed Om. COmMhetS ona cnc:cceededswedueideidvale: 428 
Excused from service on the Committee on Claims...... 66 Caldwell, Alexander. Extended remarks on the election of. 137-159 
Dorsey, STEPHEN W., a Senator from Arkansas: — remarks on the election jal 
Appeared, was qualified, and took his seut........-. ieee 1 inci Mies We ie a Se eee ner = 
Appointed on committees ..... en on sicn aight 43 | Spencer, George E. Remarks on the credentials of. .... 13 
Orders offered by, viz: | ; 
That H. L. Henry have leave to withdraw his papers. 118 G. 
That A. B. Denman have leave to withdraw his . ah ; $ : 
NL eR Se 154 || Gates, General William, the heirs of, have leave to withdraw 

That C. M. Lockwood have leave to withdraw his their papers ........-.---- 22-22 eee ee cee eee ceeees ceees 198 
iictchene:sntadasl ciiwke ainmnembeasiocnst ° 164 || GILBERT, ABIJAH, a Senator from Florida: 

That James H. Carleton have leave to withdraw his BIO 5 5 coven 0 unns casccedinsee cdueds chas éodesnacbe 1 
Dt « cnditiieapuiieeaaaneteh sce a0 ontteiregves 174 PSUIOE CO GOUNMITIOOR i, ence ava dtc océons vances nkdece 48 

Clayton, Powell. Incidental remarks on the charges GOLDTHWAITE, GEORGE, a Senator from Alabama: 

AGAIN -. .. 22 2 oo oe ee ee ee ween ee eee weer erence eeee 191, 192 DI ian ice knee iene aceane racers nncnen cee 1 
Duffy, D. L., leave granted to withdraw his papers ........ 19 Appointed on committees . .... 2.2... ccccce ceccesceccce 48 
Dunn, Ambrose N., leave granted to withdraw his papers. .. 192 apcnaet Hate Kk. Extended remarks on the creden- oh 

TE 9 6050 66a 106608 HESS Es CORRS? beweds eeeees eames moms 
E GORDON, JOHN B., a Senator from Georgia: 
. Appeared, was qualified, and took his seat............. ° 33 
Appointed on committees . ...... .....0 cecccs coccce cece 43 
ee, Gee F., a Senator from Vermont: 1 Gorham, George C., Secretary of the Senate: 

ceean r RO A nen el aR tO 48 Proclamation of the Preside tg RS 1 

Onder offe -d — = ; RES Vantds Heleninw USE US od nbn tees 7 Called the Senate to order in the absence of the Vice- 
Sas eee 7) vent ; CUO dinc sen tierncedeccevdenbaneqenescéeenesnelllll 198 

That Benjamin H. Campbell have leave to withdraw i ake att ieee ; — ; 

Ric natu. dreidiiss due dndiewabenude. «. 30 | GRANT, U.8., President of the United States : 
Caldwell, Alexander. Incidental remarks on the election Committees to wait OM ...--. 0.222422 2ee cee ee cee e cee 2, 205 
eS nT Re iia ee aca 38 | RARER RD An, aks qakataladde parneidébatiais aenpede dle eka 1 
or f a a i eh a iS 9 
Executive messages from the President... -......-.......--.-29, 47, 95 | Mi ee ome —— = ative "29. 47. 95 
9 on it eee ee ee . we 
sessions ..29, 30, 47,77, 90, 98, 113, 125 , 135, 154, 164, 198, 205 | Proclamation of, convening the special session of the 
DOV ccow sack encdves needs 260 hae GEAbie Soe da Ameen i 
F. 
H. 
FENTON, REUBEN E., a Senator from New York : : 
re At Gt Stee St 1 || Hamiiton, MorGan, a Senator from Texas: 
Appointed on committees... .. .. 2... 2.202.222. 2. ee ee ee ee 48 Attended . ...-..--- Dat taste tet eee tee ees cnwe ceaneecees I 
Petitions presented by, from— Appointed on Committees... ..2.. 2000 cesces cocene cece cece 48 

8. J. Warren and others, praying an act for the relief HAMILTON, W1iLL1AM T., a Senator from Maryland: 
of W. Rood we ee ne ee ee ee ee eee eee eee ce eee ee 30 | ORNS Gidea ir wnsandiad iene cend wana eens 1 

J. W. Ogle and others, praying an act for the relief Appointed on committees .... .. 22. cece cos ccccce cece 43 

- of C. . DE woh ne 54,00 pede eo cken'ns dcenko ee eews - 30 Caldwell, Alexander. Extended remarks on the elec- 
ntOine Sontag. .. .. 0. -- 02 oe eens ce ccce ccceccccccce » 63 | WO GE ae dice ec i eccnccs’ SORE 

Resolutions submitted by, viz: Incidental remarks on the elec- 
That the Committee on Finance inquire concern- tom Of. ess A Ea ek lil 
ing the resumption of specie payments... ...-...-- 135 | Clayton, Powell. Incidental remarks on the charges 

Caldwell, Alexander. Incidental remarks on the election against .... Obbnbs 056 60s 1hn0ss Raed EODERNELS coerS Ned 168 

Oe sak atat tent abees i aos aoa Besa en se coke es rece Mec lOD . ri Lanatnm te Siidis 

AMLIN, HANNIBAL, @ Senator from Maine: 
Petitions, remarks on the reception Sep wesabt cscs "79 = Ateniaa... 8. : r¢ a : Toe J & 7 mab bsisd) Lay Fe i 
Ferry, Orris §., a Senator from Connecticut : Appointed on committees ....... 2.2... 200 ee eee coeeee 2, 48 
Appeared, was qualified, and took his seat........-.--.- 3 Spencer, George E. Remarks on the credentials of ..... 3 
peruniee oe roe pie *FnteesPrges ewan enss core 48 || Hawks, Miller & Co. have leave to withdraw their papers. .. 164 

rder offered by, viz: : da AL i TIS Sap ee 

That Elizabeth M. Link have leave to withdraw her || Henry, H. L., have leave to w ithdraw his papers ........... 118 
Ts ain mah asesen eh pens 66 ea cc os «eee se 198 |} Hircrcock, Puineas W., a Senator from Nebraska: 

Resolution submitted by: Attended . ....--- +0. e-- eee cence e tee eee cee eee cee nee ceee L 

That Alexander Caldwell be expelled from the Senate. 137 | Appointed on committees... ...-.+. 0-202 ---2-+ eee eee 48 

Caldwell, Alexander. oe me pie ver 156-159 || Hour of meeting of the Senate fixed ............-.2...-e0. 2, 125, 198 
neidental remark on the election —— mee : ™ rs Sone 
; ‘ ow fee ‘ Howe, Trmotny O., a Senator from Wisconsin : 
os Jam i Sp. 2° i a 149, come 160, 164 | Appeared, was qualified, and SOG Ge ME onda aces ccna ‘ i 
Resolution expelling from the Sen- 1 Appointed on committees... ....----. .-- 22+ eee eee eee ee 48 
lav u. I ae tal. aii arke Pe the chs clea Jf | Order offered by, viz: 
Clayton, Powe neidental remarks on the charges , That Anna E. Carroll have leave to withdraw her 
against ........---------- An hit tei re cai 168 papers eee Hee eee ee OH ORE OS He eee Bee 118 
Spencer, George E. Remarks on the credentials Sone. GF, 38) Petitions presented by, from— 
— spoeas W., a Senator from Michigan : ; John Alsop, praying passage of French spoliation 
Bhemded .. 2. 2-22 oe oe oe ow ce ee ce on oe cece ee cone cece ewes DAML fo. ccccccs coccce covcce co cstbvesions ce scun see . 63 
Appointed on committees . .. ..-...-. +--+. 020-0 ee eee 48 Vote on the reception of ..-.-.....--2--.--2 eeeeee 80 
Orders offered by, viz: Philip M. Pryor, against discrimination in newspaper 
ps pap 

That Commander J. Waters have leave to withdraw. OGRE on coca cececane coccceckbbud teeutieeenene Iuidss 63 
his papers... .. ...- 2. 0-2. 0-22 oe ee ee ee ee ee ee eee li Radeliff & Hopkins, against discrimination in news- 

That the Secretary of War be directed to consider paper postage .........--..+-+. ehads shaisice eceeee 6:5 
the expediency of dedicating to the public the Vote on the reception of .... ...4.-.c00secce. seeees 66 
military reservation on the island of Mackinaw .. 38 Resolution submitted by, viz: 

Considered and agreed tO ..... .c2.00 -cenee vos 39-41 That the Committee on Contingent Expenses sit 
Caldwell, Alexander. Extended remarks on the election Ge SOI 6 cave ttt ati cscncccntmeniicciel 66 

OE .ctese eens occ ccccwes coccnerecccees cocscccecess 154-155 Caldwell, Alexander. Extended remarks on the elec- 
Incidental remarks on the election SE nme > pokikeih einiueeinnien 139, 142 
awe caee tenes 154, 155, 156, 159, 160, 164 | Petitions, remarks on reception of...-..-.----.-....- 77-80 
er expelling from the 1s Spencer, George E. Remarks on the czeden‘ials of ..... 12, 20 

MEE, © ese becwes.pocenes serene 55 
Mackinaw, Island of, extended remarks on the dedica- 
tion of, as a national DEE 2620-60 eeenabbucees reraes 39-41 | I. 
FLAN . W. from Texas: 

2 reat ences ms ; Ps et 1 || Inaugural address of President Grant ............---.------ 2 





Appointed on committees...... ....-----.--- piepemes oses 48 || Inauguration ceremonies ............--... bidmbdcisachcenens 1 
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INGALLS, JOHN J., a Senator from Kansas: 
Appeared, was qualified, and took his seat......-....... 
Appointed on committees ...... ..--.+ -+-e0+ e200 eoee eons 


J. 


Johnson, Andrew, have leave to withdraw his papers 
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Morton, OLIVER P., a Senator from Indiana: 
Appeared, was qualified, and took his seat 
re 
Report submitted by, viz: 

7 ee in regard to the election of Louis 
Resolations submitted by, viz: 

That A. Caldwell was not legally elected to a seat 


oer eee meee eee 


19, 63 








Jones, JOHN P., a Senator from Nevada: in the Senate ....... sotnes a20cce sonese ose ase sees iL 
Appeared, was qualified, and took his seat.............. 3 Considered. . . .30-38, 41-47, 48-62, 66-76, 80-113, 118-135, 
Credentials of, presented ...............-.--. pebveeesee 47 iit a oo 

arta . ‘toon ; BD BOs none :ebecdnonenehnwcdnss pene » 155 
Appointed on committees... . 2... 222. c200 cecwee cone cece 48 Informally disposed of ....................ccc, 163, 
That the Secretary of the Treasury furnish informa- 
K. tion concerning commerce with Canada. Laid on 
Cet SEE sb acum dhs cae sceedecndnbenctl vinaes Jane 11 
Ke.ry, James K., a Senator from Oregon: That the Committee on Privileges and Elections re- 
DU, 20a aee 2 et meee le ae 1 port at the next session on the best mode of elect- 
Appointed on oommittees ee ee 48 ing President and Vice-President. Considered and 
Clayton, Powell. Incidental remarks on the charges agreed to....-...--.-- ane eens eee eens ene e eenee 30 
EE tnscic. idisachdcnedntiieindtieieaniniieaaaeinibe aie 192 Supplementary provision for the payment of ex- 

OUND OE < cnnn cede ccistds pecoes on0sen sske bos 198 
That Rev. J. P. Newman, D. D., be appointed chap- 

L. lain. Considered and agreed Bi ceducg den tihiciaes 19 

Motion to reconsider entered ..............-... 29 

Lamb, John, have leave to withdraw his papers ............ 19 an ea s ee oes pence 200 
“WIS : F.. aSe lirginia: at the Senate have received with joy news o 

a age —_ cadiahannsacer wow a Papa te «> Meena 1 emancipation in Porto Rico. Satesdnoet Gade luvs 169 
Aamoladed on COANE cans acéesces po00 cc0s incnse vese 48 Considered and agreed to...-..-...-----+.----- 174 

Link, Elizabeth M., leave granted to withdraw her papers... 198 | Amendment of aud addition to .......--..-.-- 198 
—— ’ : ' That Hon. Matt. H. Carpenter be chosen President 

Lockwood, C. M., have leave to withdraw his papers.... .... 164 of the Senate pro tempore ......---..---++ -------- 198 

LoGaN, Joun A., a Senator from Illinois: That the Secretary notify the President of the elec- 
DANE. ad Ghicatncitsls Gein gil chink debian oie vbalevsidide 1 tion of Hon. Matt. H. Carpenter ....--,.----.---- 198 
Remetiel C0 GUUIEIBNNS «. ccccicde coccnees covecs serene 1, 48 That the Senate adjourn sine die.........----..---- 205 
Order offered by, viz: Caldwell, Alexander. Extended remarks on the elec- 

That Dr. M. E. Walker have leave to withdraw her tion Of . ......--00 cecece ceeeee 30-38 
ES COLLAR SAE EEE LTA 38 Incidental remarks on the elec- 
Caldwell, Alexander. Extended remarks on the elec- tion of ....... 41, 48, 49, 50, 54, 58, 60, 61, 
WN ic ext tte koe coud 51-57, 66-74 71,72, 84, 90, 92, 97, 101, 106, 108, 111, 112, 
Incidental remarks on the elec-: 126, 136, 139, 149, 150, ‘151, 152, 155, 160, 
MORSE .0kcc co 36, 37, 47, 84, 85, 94, 160 164, 165. 
Resolution concerning .......--.- 11 
Canada, trade with, resolution concerning .......-...-.... ll 
M. Spencer, George E. Remarks on the credentials of.... - 7, 8,9, 10, 
. 13, 17, 18, 26 
McCreery, THomas C., a Senator from Kentucky: 
Appeared, was qualified, and took his seat.............. 1 N, 
Appointed on committees .........--...---...---------- 48 ‘ 
Clayton, Powell. Incidental remarks on the charges Norwoop, THomas M., a Senator from Georgia: 
against Sa a a aE I PS ne 192 a ain os bins: site setae capa neni betamee mie aude 1 
Declined serving on committees ...................----. 63 Appointed on committees omnia p5Eee scaneeetenss eeene =e 48 

McDonald, W. J., Chief Clerk of the Senate: Caldwell, Alexander. Extended remarks on the election 

Called the Senate to order in the absence of the Vice- Of --2a0- von ene veces vo-n ee vee 04-108 
dite SO Aa ee 47 2 ON remarks on the election 

Manual of, to be revised and reprinted ................. 183 ° ot id En eens wenas Ona Soe eee 122, 123 
Clayton, Powell. Extended remarks on the charges 

Merrion, AuGustus §., a Senator from North Carolina: . A se ae |e 184-185 
Appeared, was qualified, and took his seat............-. 1 Incidental remarks on the charges 
Appointed on committees...... hewinhs oc hone seHGnd beboke 48 against ....166, 167, 176, 186, 187, 190, 191, 192 

Messages from the President. Executive ...............-.. 29, 47, 95 Minority report by -.....----...---. 176, 182 

Middleton, Commodore, have leave to withdraw his papers. . 113 

Missouri, members of the legislature of, memorials from the. 90 0. 

—— the Committee on Privileges and Elections 1e9 || OGrEspy, Ricnarp J., a Senta deme Biteates 
ok OA tell RRA eos ae oe ees es Appeared, was qualified, and took his seat -......-..--. 1 

MircueL., Jonn H., a Senator from Oregon: Appointed on committee ........22....22-+eceeeeeeees 48 
Appeared, was qualified, and took his seat.............. 1 
Appointed on committees.............-- 9 seeeee éusecnce 48, 205 P 

Morriit, Justin 8., a Senator from Vermont: ; 

Appeared, was qualified, and took bis seat.............. 1 || Papers, withdrawal of. Leave granted to: 
Appointed on committees... ...... 2-2-2202 eeeeee eons 48 Bailey RN in Lie ea oe kk nae 118 
Proviso that committees sitting during the recess receivé Bertinette, CI a arte a ee eit TT 118 
only actual expenses; considered and agreed to. ..... - 198, 200 Bishop, Clarissa ......... a suumemuctiiteCic enon bs facials 30 
Resolution submitted by, viz: ele Te ee ar SEL 113 
= — Committee on Public Buildings and Grounds Butler, I Bo se 164 
ave leave to sit during the recess ............... 205 Semin Fi. ..... «cs Side | Sap Ee ks ne 30 
Caldwell, Alexander. Extended remarks on the elec- Gartteon, ‘Janne Hl 200 Raed CMe dah 8 ed its 174 
__ tion of. ..-.-..----.--++ +--+ 83-85 Carroll, Annie E............... Final diss inns dah tanebee 118 
Clayton, Powell. Incidental remarks on the charges Denman, A. B ....-...- SM AES ole ee aa 154 
AZADA. 00000 ovncne ones ce vvesconces senses endecs cots 190, 192 Dally, Bh Ta nsiaks cases Toe pub a aites sleseuéd aor 19 

Morritt, Lot M., a Senator from Maine: De, AOUNINN Te Sabiew ie aees eo ddaddee dos cide cose cece 192 
RRRUNEOE 540 nbd ais eebeeesn cone 0104 2590s cooemenens 1 Gates, General William, the heirs of . ....-......-------- 198 
Appointed on committees .....................----.---- 48 Hawks, Miller & Co ..... <bdnen Sin Eine bbnd sess bode ceed 164 
Resolution submitted by, viz: TROOEG, Bhs Ba ccncue. cacots cavcensccass secces cocece sence 118 

That the pay of witnesses before the Senate be as Fa: PA ao ceiinin a iotindene sins decd nsancosncevess,. 10,6 
therein stated; laid on the table. ................ 30 Lamb, Te es Sd cea alata on alias Op . 19 
Caldwell, Alexander. Extended remarks on the elec- Link, NIT ict oa ok a Se 198 
ROU H+ nitentbnsine +90 vin dentne 142-144 Lockwood, C. M .... 2.00 20002s-00- aedvde wees sues caowhe 164 

Clayton, Powell. Incidental remarks on the charges Middleton, Commodore...... ........-.-----+--- p onacen 118 
against ..... p eubwns Souu cove seus 167 Pelliter, Antoine..............- Snecdebesussd tuce cusee ° 205 
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Spurgeon, Annie E........--- alma abiemigldaniestiel alse Se 19 
PL ceding on cldeenes thnks einiens anecaree 198 
Wes GE BEE OD a dodaci scuctivcn ces cect creeds cocece 38 
Ware, Charles A.......... saeacs cose o0et apanen bURd went 118 
Wate & EMO cccccceenesvecce seccos ccse cece ep adie ben 118 
Waters, Gemeanian John.. Rihsad:4a'baane Cabidaeetiae hae ll 
Ts SU inchs weesks 00s cbnrahae whe dee de cece 38 
Wildey Lodge, Independent Order of Odd Fellows...... 205 
PATTERSON, JOHN J., a Senator from South Carolina: 
Appeared, was qualified, and took his seat ............ ° 1 
Appointed on committees... 2... 0... cee ce cece cece cone 48 
Pelliter, Antoine, have leave to withdraw his papers........ 205 
PRATT, DANIEL D., a Senator from Indiana: 
PRE sagtiniknnbevsdatietie 6cwineteteiew exceed euse wave 1 
Appointed on committees... ... .. 222. 0.2205 cen nne veces 48 
Orders offered by, viz: 
That Annie E. Spurgeon have leave to withdraw her 
RIE 0054) cons see tevabaans.edanedaecwn sabes 19 
Andrew Johnson have leave to withdraw his 
DE eacke sia ube eiekueisaden ohecepienhen 19, 63 
Caldwell, Alexander. Extended remarks on the election 
OTs blew hhc athbtins dodanices'veee 93-95 
Incidental remarks on the election 
EE case's ctansieeste iA ahaa eral anole 92, 124 
Proclamation of President Grant convening the Senate --.... 1 
R. 
Rader, J. P., leave granted to withdraw his papers.......-... 164 
RAMSEY, ALEXANDER, a Senator from Minnesota: 
BES ccanns vatnehinguadiuitiate beeuee een cee wae rickee 1 
Appointed on committees... ... 2.2.22... e0e cee eee cones . 48 
Ransom, MATTHEW W., a Senator from North Carolina: 
ike btn occupies eidsinedn. odes sceved coewercccesune 1 
De Or Pe wna Se ccteeccccecccees cccece 48 
Clayton, Powell. Incidental remarks on the charges 
PD ect cdlsiines descus coecds once 192 
ee, Cie CIE ers a 6500 cons donssccecssocs 135, 137, 165, 174 
Reporter’s gallery of the Senate, the Committee on Rules to 
regulate... .......cc- cece Siti bien ben eben chee enden goons 48, 63 
Resolutions submitted, concerning : 
Agriculture, Commissioner of. Communication to the 
Ge. SD SUNOEE OE weee c once chnndeddbesevecs sace 103, 117 
Printing the Report of- 174 
Alabama. Correspondence relating to.........-......-. 20 
Bills and documents, printed number of................ 125 
eh aie OS ins sceuuirdinéeces cone cenens 66, 137 
not legally entitled to a seat ..........-.. ll 
Canada, commerce with, information concerning, to be 
Cini: bent nasi pimded pidibeih das ecbuge ¢e<e 11 | 
Carpenter, Matt. H., be chosen President pro tempore.... 47,198 
Central Pacific Railroad Company, concerning the bonds 
iis: 6a teiGe eben ceahe eentiadee of coocce 199 | 
Clayton, Powell, charges against, not sustained ........ 38 | 
Clayton’ Investigating Committee, clerk of the, payment 
ie eine i he ean edechasenvenee 135 | 
Committee clerks, payment of................-....- 135, 182, 183 | 
Committees, re-arrangement of ..............-.--.----. 48 | 
To sit during the recess: 
Se SUID ntcéiawe niuinee cqanias ewecer ccceceds 77 
Contingent Expenses................-....- 66 | 
Levees of the Mississippi River. . 102, 117, 175, 202, 204 | 
Privileges and Elections ..............---.. 30, 198 | 
Public Buildings and Grounds .........-..-. 205 | 
RED GEO Be Binc dicadc cccc cnc cccecs 77, 198 | 
DE icc et econ oncces 113, 168, 199, 200 
Conggessional Record, concerning the........---..----- 135, 165 
Contingent Expenses, Committee on-........---------. 66 
Laws, Revision of the, Committee on 77 


Levees, Committee on the............-.---. 
McDonald’s Manual, new edition of, ordered 








ae = | 
MeMillen, John, compensation of, as Senator -......---- 63 | 
Newman, Rev. J. P., appointment of, as Chaplain - ....19, 29, 200 | 
Pages of the Senate, payment of..........-..---.- 182 | 
Patterson, Mr., Senate resolution on.......-.. 77, 183, 193-198, 204 | 
Privileges and Elections, Committee on....-........---- 30, 198 | 
Public Buildings and Grounds, Committee on ........-. 205 
Ray, John, compensation of, as Senator.......--...-.-. 63 | 
Reporter’s Gallery, regulation of .............-.--..--- 73,77 | 
Rules, proposed amendments to the.........-----.--- 90, 113, 125 | 


Senate, adjournment of the, without day 


ehaenes cosesces 21, 205 
Hour of meeting of Te ob inieveas 125, 198 | 
Rules of the, amendments proposed to the ..90, 113,117, 11%, 

135, 137 
Steamship subsidies and bounties, concerning .... ..---- 77 | 
Steerage immigrant passengers, concerning eens neec cece 41 | 
Union Pacific Railroad, inquiry into...... sees eecs cece 57 | 
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ROBERTSON, THoMAS J., a Senator from South Carolina: 
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ee RR He CRO eee re eee oo’ 


Appointed on committees... ... 2.2.0. 22.22. cone cece ces 
Rules, resolutions proposing the amendment of 


8. 


SAULsBuRY, Ent, a Senator from Delaware: 
DRO. A onli Vineet cdeekch che stadia eben taeea anes 


Appointed on committees 
Caldwell, Alexander. 


Stee ee ee Oe eee Cee eee eee 


Extended remarks on the election 
of 


Incidental remarks on the election 
iictdivnetea ake cucaweuanen 
Incidental remarks on the ane 
against . ° 
Spencer, George E. Remarks on n the credentials of . 
SARGENT, AARON A., a Senator from California: 
Appeared, Was qualified, and took his seat.............. 
A DROREROE: CAL GRIINNON circ ons snes wenaseccedee cateunes 
Director of the Columbia Hospital for Women 
Caldwell, Alexander. Extended remarks on the election 
WE Candas widiancewhed eauaaeus 
Scuurz, Cart, a Senator from Missouri : 
TIER eka ceanWacus cabcan '440iné <ecotsacbens awardee 
PDOCEREEE OR COU ain hn dn scirncenensevocnneaned 
Orders offered by, viz: 
That D. L. Duffy have leave to withdraw his papers. 
That Ambrose N. Dunn have leave to withdraw his 


Clayton, Powell. 


BO, anand nite ten SadvAd pebnss tanbueitcnesaaain 
Caldwell, Alexander. Extended remarks on the election 
LE RY TS EP Nae Te 

Incidental remarks on the - sction 

OE s ahwhs habia wmie eats 7, 133, 


Spencer, George E. Remarks on the credentials of. 


Scott, Joun, a Senator from Pennsylvania: 
OUI a eaca tient dah Ses oe Abe WenMdaler sce ane saleraios 
PRONG ARNON OD swank cncdintsn sin dwinwdesmetnd 

Orders offered by, viz: 

That William Bailey have leave to withdraw his 
SEDs idint scanner 4cd in shenpecusaneneckcenens 
That Madame E. Bertinette have leave to withdraw 
OP RS bad Son ccccatevscne nieces devine coewes 
That Charles A. Ware have leave to withdraw his 
SE ncn idahacaiie Ae bed ticbesn ness sane kenade 
That Ware & Lacy have leave to withdraw their 
DEED: «ac con Gabueets sadinh dhntcthlnas etbusitideeat 
Caldwell, Alexander. Extended remarks on the election 
OF dicccnscnceanubohdeenss dawn 
Incidental remarks on the election 
of. ........62, 77, 86, 94, 104, 105 
Incidental remarks on the charges 
SI hacctnenctvaccedinralivess 


Clayton, Powell. 


Patterson, James W. Remarks on the resolutions con- 
BOO cadacn yncsceaseketuwas 
Rules. Remarks or the revision of the. 


a Senator from Ohio: 
Appeared, was qualified, and took his seat 
Appointed on committees ...... ..--.. -2-+ .222 2-22 eens 
upon the Board of Visitors to West Point ... 
Orders offered by, viz: 
That Butler, Miller & Co. have leave to withdraw 
CHORE INOOD 6 ais oad coe nce cedtil desc tees censiiceton 
That Hawks, Miller & Co. have leaye to withdraw 
CRONE I ii siciind t0 0% eb ce sane txwene scoasaseve 
That J. P. Rader have leave to withdraw his papers. 
Resolutions submitted by, viz: 
That the Congressional Record for this session be 
printed and bound. Referred to the Committee 
Cth FUE 6 wo ce'bene cocnnn 2d pcanshensncsgantasen 
Reported back, amended, and agreed to 
Caldwell, Alexander. 


Incidental remarks on the election 


of. .......-..49, 59, 101, 160, 161 
Clayton, Powell. Incidental remarks on the charges 
DOING Sone cane been aeaienbe bo ened 


Patterson, James W. Remarks on the resolutions con- 
cerning . 
Petitions. Remarks or the receptions BS son cc anil 
Rules. Remarks on the revision of the ................ 
SpeNcEeR, GeorGE E., a Senator from Alabama: 
ABPORTOE. 000000 voccce covese cube cocces cecnes cocces cave 
Debate on administering the oath to. .................. 
Vote on the reference of his credentials to a special 
COGS kvilkn Satta 8 00 oct0 cs sceces swdenkasdice 
Was qualified, and took his seat ..........-.......... ne 
Appointed on committees .. cod ae erecnes 


SPRAGUE, WILLIAM, a Senator from Rhole Isl: and : 
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Appointed on committees .... 2.2... 2.26 2- sees ceeeee cone 
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Spurgeon, Annie E., have leave to withdraw her papers. .... 
SreEVENSON, JOHN W., a Senator from Kentucky : 
Ate G8 205 65's 8405SS ods 056 CAR ASS GROSS Ceeewe ba 1 


Appointed on committees... .. . 4 


upon the Board of Visitors to West Point... 165 


Clayton, Powell. Incidental remarks on the charges 


GID: sis cs. 6aeees vncuawsesebatarre 192 
Patterson, James W. Remarks on the resolutions con- 
ee 193, 194, 195 
Spencer, George E. Remarks on the credentials of ..... 8,9, 10 
SreEwartT, WILLIAM M., a Senator from Nevada: 
ONE RE 0st che 665556 Senried basis cusp cecone eeeousenes 1 
Appointed on committees... ... 22.22. 2222 ee2s cence ee eens 48 
Resolution submitted by, viz: 
That the Committee on Transportation Routes be 
increased by two members ...... ...2 2-200 coeces 204 
Considered, and agreed to ...... - 205 
Caldwell, Alexander. Extended remarks on n the election 
of... oe. ee 4-154 
Incidental remarks on the election 
GD isccis si eh 38, 54, 55, 57, 158, 160 
Clayton, Powell. Incidental remarks on the charges 
IU. «ini Gin Kass Soke euie eoeses 169 
Rules. Remarks or the revision of the ........... .... 116, 117 


Spencer, George E, Remarks on the credentials of..7,8, 9, 11, 13, 
4,15 
STOCKTON, JOUN P., a Senator from New Jersey: 
SRE 6. contecpidernché savnd cvbpeibtent xokedeew ds 19 
Appointed on committees... ...... 
Resolution submitted by, viz: 


That the thanks of the Senate be tendered Hon. 


op oe se ebodneeser snsowe 48 


Henry Wilson, Vice-President .- . 205 

Caldwell, Alexander, Extended re smarks on the ‘election 
of... aoe --- 87-68 

Ine idental remarks on the election 
57, 59, 60, 61, 62, 92, 106, 113 

Claytun, Powell. Incidental remarks on the charges 
against - : 192 

Patterson, James W. Remarks on the resolutions con- 
cerning .« sabes enone eG eee 

SuMNER, CHARLES, a Senator from Sassnahanabi’ 

DEL, cdctanketmenktkbw ween teed Giatts inn adit teas 1 
Sykes, Francis W., memorial of, claiming a seat .........-.. 3 
ee 

THURMAN, ALLEN G., a Senator from Ohio: 
DE aiicieurh aidetnoiinn rapnn. chews ueaenae want maids 1 
Appointed on committees. ..... ...... ..ccce cnccee coves 48 
Caldwell, Alexander. Extended remarks on the election 
ir os anttinenetinine nc niihiiiaiiin ainiiats quad 109-113 
Incidental remarks on the election 
Ot. sone 2, 93, 100, 101, 141, 142, 163, 164 
Clayton, Powell. Incidental remarks on the charges 
re ee eee 165, 166, 174, 192 
Patterson, James W. Remarks on the resolutions con- 
SUE bok os facets vicesd bots 197 
Rules. Remarks on the revision of the... ...... 114, 115, 135, 136 
Spencer, George E. Remarks on the credentials of..4, 5,7, 8, 18, 
21, 27, 28 
Tipton, Tuomas W., a Senator from Nebraska : 
DOE is he da Btw deeb edhe bcde-chbnnd eine de bees 1 
Appointed on committees. . ...... ..022. 2.2.20 eens coeees 48 
Spencer, George E. Remarks on the credentials of . .... 14 


if Thwing, William, leave granted to withdraw his papers .... 198 


Ww. 
WADLEIGH, BAINBRIDGE, a Senator from New Hampshire : 
Appeared, was qualified, and took his seat ............. 3 
Appointed on committees - ...... 2.26 cece cecccs ence cee . 48 
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19 | Walker, Dr. Mary E., leave granted to withdraw her papers. 38 


Ware, Charles A., leaye granted to withdraw his papers .... 115 
Ware & Lacy, leave granted to withdraw their papers...... 118 
Waters, Commander J., leave granted to withdraw his pa- 


POTS 2222 wee ene cone conn cece cer ene cee eee tenes ceee cece ecse ll 


West, J. RODMAN, a Senator from Louisiana : 
Attended 
Appointed on committees .................-.-. 0 oven bees 
Order offered by, viz: 
That Clarissa Bishop have leave to withdraw her pa- 


Resolutions submitted by, viz: 
That John Ray and W. L. McMillen receive compen- 


NE G5 Ns vc. nad scence vocccnsesaastbanse 63 
That the Select Committee on Levees be authorized 
O-RING ok eecdscbns concen beaews cent 102 
Question of taking up considered .............- 117, 175 
Substitute for, offered by Mr. Alcorn......-.... 175 
Considered and agreed to.... ...............2.-- 202, 204 


Whittaker, E. W., leave granted to withdraw his papers. ... 38 


Wildey Lodge, Independent Order of Odd-Fellows, have leave 
to withdraw its papers 


cee MM< iene oe seedtaaedeaes e 205 
Witson, Henry, Vice President of the United States: 
Took the chair CtEd CONSUMES Ube ENCE Mes peenike ace snows ° 1,77 
WibenteR Che GeR ces sa00nn00 vecns'osenddiinbiines cece 47,198 


Appointment by, of directors of the Columbia Hospital. . 198 
Members of standing committees ~. 198 
Visitors to West Point ............. 165 

Authorized to fill the vacancies on the standing commit- 


SOD 55 6iies cee AD aE Tha es 0400s baheat ve snen naeens 192 
Vote of thames te. wussccsccdd cicctsene 0 seqview sees boven 205 
WInNDoM, WILLIAM, a Senator from Minnesota : 
BPUUENE 0.08 cd0d cede 665556 SSK SiCSSs Soscsccse cose cece 1 
Appointed on committees... 2... 0.2.0. cc cece ene cece cone 48 
Order offered by, viz: 
That John Lamb bave leave to withdraw his papers. 19 


Resolutions submitted by, viz: 
That the select Committee on Transportation sit du- 


wine Ge SOOO. ons sche cond nxckeeennene dau 113 
Ordered to lie on the table and be printed...... 168 
Considered, amended, and agreed to.........-.. 199, 200 

That the select Committee on Transportation inquire 
into the postal service on railroads .............. 168 
That the pages of the Senate be paid through the 
SOU CE BUS 8666s itasid baba ccdwencese ecco cece 182 
Amended, considered, and agreed to............ 183 
Wricut, GrorGeE G., a Senator from Iowa: 
BN rT ere Races a9becenccgvetne ° 1 
EC URUEE GE CURIIIINIGR. 0 ono o.ce nose nmee.cesens cons aves 48 
Order offered by, viz: 
That the heirs of General William Gates have leave 
to withdraw their papers ........... ..-.-.-----.- 198 
Resolutions submitted by, viz: 
That the charges against Hon. Powell Clayton are 38 

BG a snake nee ctnc ncesnsceaas shed 165-182, 184-192 
NS sean <00400.00-00 seseneenesnanededonm 192 
ED cicconsket«sesmedp its anne thdbekien sehe 

That the Committee on Rules be instructed to in- 

quire into the propriety of amendments proposed. 90 
Question of taking up considered ......-... eeees 113-117 
DUPRE ED, «n.ns0ccue tins sven beinemeds eahnees 117 

That rules limiting debate be added to the rules of 
ne IN oon 0 pecs ween coerce erases sendte s0+ces 125 


Considered and postponed until next session.... 1535, 137 
That the clerk of the Clayton Investigating Com- 
enbbeD “BO BUEE cconne none dpsearencentaasdgs seccce 135 
Clayton, Powell. Extended remarks on the charges 
RIES 0a donc coset capeen pant cone enede.one tanhbenne 185-190 
Incidental remarks on the charges 


‘ against ......... 165, 166, 167, 168, 169, 173 
Rules. Remarks on the revision of the ..... 114, 115, 135, 136, 137 














yi a 
« - a 
Z 
| | i : N = 
a eee Mi 5 gate . 
: “ : | 
© 
é 
4 Ps 
ne alle 
S 
_~ 
i ee 
> 
. 
fi 
ea! 
\3 
rs 
os, 5 
a . 
ete 
Se Sa P 
es 
Cr) 
o 
ate 
a 
Pre 
hey 
s 
- 
ice * 
Es 
la 
- re 
BS 
we: 
> 
ee 
es 
- 
S 
fi 
> 
f 
es 
7 
ty 
oe ‘3 


eae oS een a 





